







ADVliillTJSEMENT 

ro Tins rOVRTB EDITION., 


Is llie present edition an alteration has been made 
in the arrangement of the second volume. The cases 
relating to Seamens’ Wages, and the Ship Registiy 
Acts, instead qf being distributed, as in tlie former 
editions, under the titles of Master and Servant, and 
Trover, have been placed under a separate title of 
Shipping. The modern statutes and decision^ have 
been introduced under the proper heads, except in a 
few instances, which, coming too late for insertion 
there, will be found among the Addenda. 


Uncoln^s Inttt 
Jgnuart/, 1 81 ?. 



ADVERTISEMENT 


TO THE THIRD EDITION. 


Another, impression of this work having been 
called for, the Compiler has embraced the oppoilunity 
to insert two new Chapters, under the titles of Man- 

I I 

damus and Quo Warranto, in which he has endea- 
voured to treat those important subjects in as full and 
coropreheftsive a manner as the nature of an abridg- 
ment will permit. The cases which have been decided 
since the publication of the second edition, are in- 
serted under the proper heads. An Appendix, con- 
tainiog aotne practical forms, which may be useful at 
the' sitting and assizes, has been subjoined ; and the 
Index to the principal matters has been enlarged. In 
other respects, this edition corresponds with the former. 


lAneoln's Im, 
July, 1812 . 



PREFACE 


TO THE SECOND EDITION. 


1 HE object of the following work is to investigate and 
explain that bninch of jurisprudence, which teaches tl\e 
nature and cxteift of the remedies prescribed by the law of 
England for the redress of private wrongs, or, as diey are 
frequently termed, civil injuries Con&ideriiJg the utility and 
importance of the subject, it cannot fail to excite the surj)rise 
of the reader, ^hea he is informed that a well-digested ti'ea- 
tisQ on the law of actions remained for great a length of 
time a desideratum in the profession, that it was \\ot until the 
yt ar 17 W, that an anonymous compilation, (the tirst deserving 
any notice) entitled “An Introduction to the Law relative 
iQ Trials at Nisi Prius,” was* published. 'Plie same work was 
repnhUshed by the lajle Mr. J. BuUer, in the year 1773. Al- 
though the title page is silent as to this being a second edition, 
yet, from an examination of the contents, it appears very 
(dearly that Mr. J. Buller’s book is merely a republic^ation of 
the anonymous treatise published in 1707. It is veiy re- 
markable, that at this day so many ditferent opinions should 
exist as to the real author of this compilation; senne persons 
ascribing it to Mr. Ford, others to the late Mr. J. Clive, and 
others to Mr. Bathurst. Unquestionably it was the received 
opinion at the bar, upon the first appearance of this work, 
that it had been compiled by Mr. Bathurst, afterwards Loixl 
Apsley, for his own private use. But the dedication by Mr. 
Buller to Lord Apsley, prefixed to tbcf edition in 177*2, which 
must have escaped the notice of those ])erson3 who have so 
confidently ascribed this work to a ditfcrcnt author, places 
the question beyond the reach of controversy. That dedi- 
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cation expressly recognises this treatise as owing its origin io 
a collectich of potea'fornlett'ly macfe by liosd Apsley for his 
own private use. 

Mr. Bathurst’s book having passed thoiigh several editions, 
was succeeded by a similar work, entitled “ A Digest of the 
Law of Actions and IVials at Nisi Prius,** by Mr. Espinasse, 
of which there have been three editiq^is.* 

The compiler of the following pages conceived that a trea- 
tise, intended as a compapion at the sittings in London and 
i^iddlesex, and oil the circuit, might be cast into a more con- 
venient form than that adopted by either of the former writers; 
and that the cases might be abridged with greater accuracy 
and precision. Under this impression, the Abridgment of 
the Law of Nisi Prius was prepared and published in three 
parts successively, in the years 1S06, 1807, and 1808. The se- 
cond edition is miw submitted to the candour of the pro- 
fession. 

The caWs which have been decided since the publication 
of the former impression, and which are inserted under the 
|)roper heads ; two new chapters on the law relating to part- 
nership, and stoppage in tmnsitu, subjects of considerable 
importance in the present state of trade and commerce; to- 
gether with a general index, constitute the principal dif- 
ference between this and the former edition. A few cases 
decided by Lord C. J. Raymond (inserted for the first time in 
the present edition, principally under title Common), have 
been transcribed from the MSS. of the late Mr, Seijeant Leeds 
which form a part of Mr. Serjeant Hilf's collection, lately 
purchased by the Society of Lincoln’s Inn. 

Lincoins 
jVbr. 1809* 

‘ — - —I * , ... t 

A fourth edilioii lias hero pubtisM siuce tHif jnrHiicc tras written. 
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Rice V, Sbute 1J6 n., 398 

Hii’b Frank '** , 

1 577 

— — ■ V. KneelancL . * 

378 

e. Parker <tJ 

94a 

V. Topping : 

3^8 

Ricfmrds v, Acton 

1104 


lfi9 


1121 



NAMES OF cases. 


Richards v, Holditcli 1293 
]p,ichardson, exp. ’ 238 n. 
— ■ ■ '■ — V, Atkinson 1206 

p. Goss 1 177 n. 

— — „ „ u, Langridj^e 667 
y*" - V, Orfordt Mayor 

or, , 773 

Smith 633 

Richmond, D. of, v. Costelow 
1154 
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Robson t\ Eaton - 78 n* 

Roche v. Campbell 352 

Rochtschilt V, Leibman 140 

Rock V. Leighton - 74l 

Rockelley v, Godolphin, 757 n. 
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6(J8 

d. Hnnterr. Galliers 451 n, 
d. JeGereys r, Micks 66 1 11. 
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V, Hunter 90I n., 903 

— i\ Johnson 398, I2H4 
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6f th6 Artioii of AgcoGRT.’ 

V * . * ' " 

I. In tehal Ca9e$ the Action of 'may bi 

Maintained, ' 

11. Of the Pkadinga and Moidence^ 

III, Of the Judgment^ ; 

1. T<faceounte % Finat. 

IV. Execution. 


I. In what Cases the Action of Account moj^lfe ’ 
maintained^ 

A PRr.FKTlENCR, of late yean, IwTing berar giveit tb 
t!u* mo(U‘ of procee<liiig by bill in a courtxrf equity*, (where 
a (liacovciy by the detendant’e ansM^r upon oath may be ob> 
tained,) atiii having the accocAit taken i)efore a mla^r in 
the Court of Chancery, or before the de^uty-rematnbr^i^r 
in the Court of Isxchequer, (he action <n tcrount haa itl >8 
great measure fallen into dUuae. It will not, fhereforc, be 
neceasary to enter into nature of tbik action, but 
bridflv (o apprise the reader in wliat cases it ihay be maitv* 
tHinccl, \\ bat pleas may be pleaded to it, and un what lono 
judgment may be entered. 

To n^ntain an action of accqpnt^, there iHittt be either 
a privity in deed, by the consent of the party, (for an aitk^n 
Ilf account docs not lie against a disseisor or other wrOhg'f 
doer,) or a pnvify imlaw, as in the case of a guardian, kc.' 

By the commop law, an action of account may be mahki^ 
tuiucil by the heir, after he has attaihod tttl'ageHiH 14 years 

1* Ut«. 133. 1 Tnit.sg a, 

B 


a I Inst. i;i|aa 
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against the guardian in socage (1); so at the common Iai;f. 
account will lie against a baiiiif(2) or receiver®, and in favour 
of trade and commerce by one merchant against another- 
fiut this action did not lie for one joint-tenant, or tenant in 
common, against his compiinion, although he should have 
taken the whole prbtits to his own use, unless he had been 
appointed bailiff to render an account**. But now, ,by stat. 
4 Ann. c. lO'. 8. 27. an action of accf)unt may be maintained 
by one joint-tenant, or tcuiaiit in common, his executors or 
administrators, against the other, as baiMfl*, for receiving 
more than lus share or proportion, and against the execu- 
tors or administrators of such > joint-tenant, or tenant in 
common. 

One tenant in common brought an action of account 
against another®, and charged him as bailiff and receiver^ 
As to the account against him as bailiff, the defendant en- 
tered into the account; and as to the account against liiin 
as receiver, demurred specially, because the plaintiff did 
not state by whose hands the defendant rec'eived the money: 
the court held the exception g<K»d, iiotwitlistanding 4 Ann. 
c. Ki. s. 27. for that stJitute only empowered llu' plaintiff to 
charge the riereudantas bailiff; but^ as the plaintiff had gone 
further, and chargH^l the defendant as receiver, he ought to 
have sliewn by whose hands Jic received the money, as was 
re(|uired by tlie common law^ As the statute is a general 
statute, it is liot necessary for the plaintiff to set it fortli, or 
to refer to it; but. he, must, set forth so much as to bring his 
erase within the statute*; and therefore, in an action of ac- 
count, by one tenant in common against anothirr, u[)on this 
statute, the plaintiff must state in his declaration, that ho 
and defendaiit were tenants in eoiiimoit, and that defendant 

r j Iiwl. 174 . a. f 1 Inst. 172. a. 

d 1 Inst. 200. Ij. g W Lccicr V. Horne, Willes, 208 . 

a Walker v. Holiday, Coiuyu''* Rep. 

iijn. 


(1) The guardian in socage, like all other accountants, by the 
ccmiiiioii law may claim ^an allowance of ail his reasonable costs and 
ipcpenscs. 

(2) By bailiff is understood a servant, who Iiiis administration 
and charge of late v» goods, and chattels, to make the best lieiiefit 
to the owner. Against such bailiff an action of account lies for the 
profits which he hath raised or made, or might hy his industry or 
e:ir^ have reasonably raised or made, his reasonable cliarges and 
e>.})ei!ses Deiiig deducted. An infant sliall not be clmrged on such 
account. J ii.bt. 17'^ a. 
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receivwil more than bis just share. It is aOt suGideut 
to diarge defendant merely as, bailiG'(3}. 

Where there is a runiiin^a^unt between a merchant and 
broker, the proper remedy ibr recovering the balance is by an 
acUortof account and notofassumpsit^ but for the balance of 
an account assumpsit lies, though the items on each side am 
numerous. 5 Taunt. 431. 

At file common law*, executors lii generaL conic! opt 
ha\ c this acrtioii for an account to be made to the testator, 
because the accotfnt i^steti in privity; but the stat. Westm* 
^2, 13 Edw. 1. stat. 1. c. 23. gave this action to exec'utors, 
and (accordinjT to Sir Edivanl Coke, 1 Inst. RO. b. 2 Inst. 
404.) the statute of 31 Edw. 3. stat. 1. c. 1 1. (4) to adminis** 
trators. 'Hie stat, l"dw. 3. stat, 3. c. 5. has extciid<i<l the 
same remedy to the executors of executors. 

At the i‘oinnion law, this action did not lie csTfiicift the 
executors of tlic accouutaAt{5); hut by slat. 4 Aim. c*. 16*. 

h Scott V. MUiitosb, 2 Camp. N. P. C. i Lit. la.**. i lust. scj. b, ijo. b. 

2iis. a liivi, 4o:j. 


(3) An actio!i (>ra(‘eoiinta^aiiiHt a tenant in ooiumon on this sta* 
tute, ditlcrs from uii action of account ii^^ainsi a baihfl'rit cominoii 
law; for a liailiifiit <’oiriiiioti law was anawcnibUs not only for hit 
actual rcci'ipt.s, hut for wliat hcinii;ht havciimdc of the lands with- 
out iiis wilful default: but, by the words of this statute, a tiMiant 
ill coiiiiiioii, when sued as hailiif, is aiiKwemble only for so much an 
he has actually rcceivc<l more iliaii his just share and proportion* 
IVr Willcs, C, J, del iverinc^ the opinion of the court ia Wiu.t:ler 
V, Horne, \\'illcs, i20.9, ^2 10. 

(4) This Htatule empowers thq ordinary, in the cast* of intf*Htu<!V« 

to depute tlie next and most lawful friends of the iiitestatt* to ad-* 
iniiiistiT his goods; which deputies shall have an action to tleinaial 
out! recover, as exetHilors, tl^ debts due to the int^tati*. Set* a 
precedtMit of a d<;(*iaratiou in account by an adinifiistrator.— Vi- 
diati's Entries, p. 75. ^ 

(.0) These rules of tlie|hnimon4aw, viz. 1. That account did ?iot 
lie 3f/ executors*; 2, That aec^ouiil ctmhl nt»t be inaiiiluined 
ngainsi executors, hat! some exceptions. As to tlie first, an iJt> 
count might have been maintiiiued at the cbininon law by tlic exe- 
cutors merchants ; lis to both, in the case: of the king, th<? action 
layf , It should also be remarked, that, though at the'coniriion 
law, executors in general were, not compellable to account, yet if 
thiy <x>nseiited to settle mi account, they were liable to an action 
of debt for the balance:};. 

^ Hargravt’s Co. Lit. 90. b. 11. h). t P N- »* 7 . 11 Ttep. po. t. 

t F. M. B. 3t>7. Lord it alt's itvU*. 
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». 27. au action of account raay be maintained afljainst the 
cxecutorb or adniinistiators of a guardian, baihtf, or re- 
ceiver. 

'l'h*8 action does not lie against an infant^{f)); nor by one 
executor against another*, for the possession of the one is the 
possession of the other. 


JL 


Of the Pleadings and Evidence. 

The defendant may plead in bar to this artion®, that he 
vras never bailiU or leceivi r, or that he has fully aiioimted, 
or any matter, which tends to shew that lie was nevti ac- 
countable: or a rekase. 

When the plaiutiH' charges the defendant as receiver fiom 
such a tune to such a lime", the deitiidant must answer the 
whole time (7) prec isely (j^). 

By stat. 21 Jac. 1. C. Id. s. 3. actions of arcoiinf (other 
than Hiu h ae<*oimts as lonn'rn the tiade of menhandi/e be- 
tween inej'chant and menhant, then taiiois, oi sii\«ints,) 
must be c‘ommenced and sued within aix years next afu i the 
cause olfaction. 

If the defendant plead, that he was ne^er recener®, he 

k I lutt «s b 1 liift 172 a n Sontlicot > Rulrr,T Raym ■>/ 

I r. N U tf7i. Ho tiotf(f) o jKoll Abml Od) (1) pi 1 

iniR.A 131. Intr it>. Rt*>t 
Cntr 17. lo 2 i 


(0) lienee an infant cannot be guaidmn ni soCHge. 1 Inst. 

ta. b. 

(7) It is a gcneial rule in pleading, that the plea must an^wtr 
c\tiy iimtermi part of ihedcctamtion. If a plea htgin with an an- 
swer to the whole, but in trutli the i^tUr pleaded be oni^ an an- 
awer to part, the plea is bad, and the plaintiff niaj demur; but if 
the plea begin as *ui aiiswei to pait, aft^is in tiiith an answer to 
part only, it is a disrontiiiuame, of wm^ the plaintiff maj take 
advantage; the plaintiff, howpvei, ought nut to dtmur in this case, 
but to take his judgment foi the part uimiiswertHl hy nil dicit; for 
If the pUintilf cU niurs, or pleads over, the whole arUon is dis« onti- 
nued. i KoU's Ahrid. 487* pU 10 . — Wenks >. Peach, I Salk. 17 C 1 , 
Maiket Johnson, l Salk. 180.— Vincent v. Beston, 1 Lord Raym. 
7l().— Pters V. liedriques, *2 Lord Raym. 841.-- Gilb. Hist. C. B. 
155. 158. 

(8) I\Ionev (Muinot be paid into court in this action ; per Wiilcs, 
r. J. Bull. P. ue. 
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cannot give iu evidenre a bailment to deliver to another per* 
son, and that he has delivered accordingly: for thdiigh thii 
special inatter prove that he is not accountable, yet, as upon 
the delivery, lie was accountable conditionally, (viz. irhe 
did not deliver over,) the evidence does not support the 
plea* 

So a release cannot be given in evidence under the plla,' 
that the defendant waj^ never recteiver**. 

In account against the defendant^ as rtH.'ieiver by tlie hands 
of A, it is aullioient for the plaintiff to prove that A di- 
rected tlie defendant to borrow of another to pay the plain- 
tiff; that the defendant borrowed accordingly, "and that A 
gave bond to the lender. 


III. Of the Judgment^ 

1. To account. 2. Vitial. 

1. 'riinuc are two judgments in this action:~the first 
judgment is, that the defendant do aecount% usually Icrinctl 
a jiulgiiienl quod computet {<)). I'his is in the nature of an 
award of the court, inlerlociitory oiil^ and not dcfiiiilive*, 
and whereon a wTit of e rror dcK^s not lit*. It is, howtwer, 
essentially nett ssary that this judgment should be entcrt*d^ ; 
for where the defentlant f)l(*adt*d that lie had fuHy account- 
ed, aiiil issue being joinetl thcreun, the, jury found for ihi; 
plaiutilf, and asst*sst*d damages and costs, anil judgment 
was entered accordingly, and ewcut^ion taken out; the 
couri, on motion, st t aside the judgment and executjpu, 
observing that the judgment was wiong, for it ought to 

p \Villouf(1ihy V. Small, i Rro#iil ii4. a Mi’lralfii rate, ii Rt*p« nS u. 

<1 llamngton V. Deane, Hub. 36. t Hughetv BurgC8t,Ca Tciup.llard. 

r Co. 4l> b. Kutt £nt. 17. , 394. 

X 1- 

i 

(9) The form of this judgmetit» in the ease of Godfrey v. Saun- 
ders, 3 Wils. 88. was as follows:—** thfirefbre it is considered, that 
the defendant account with the plaintiff of the time aforusaidt in 
which he (defendant) and the said S. S. were the bailiffs of the 
plaintiff, and had the care and admimstnidon of the aforemid 
* goods and merchandises, Ac. to be merchandised and made protil 
pf for plaintiff; and the defendant in mercy, Ac. because lie luitl 
not before accounted, Ac.’* ^ 
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have been only a judgment to account; and they compared 
the irregularity in this case to the irregularity of signing 
iiiial judgment before interlocutory Judgment. 

A tier the judgment to account^ the defendant usually offers 
to account, and thereupon the court assigns auditors to take 
and declare the account between the parties, 'f'lie auditors 
assigned”, are, in general, some of tlie officers (10) of the 
court, who may coifvene the parties^ before them from day 
to day, until the account is determined. If the auditors 
find the parties remiss and negligent, they must certify to 
Iht* court that they will not account. By stat. 4 Ann. e. Id. 
B. 27. the auditors are empowered to administer an oath, and 
examine the parties touc'liing the matters in question, and 
for the troulde in auditing and taking such account, shall 
have such allowance as the court sliali judge rt‘asonable, to 
1^ paid by the party on whose side the balance of account 
shall be. 

Special bail is not to be found until after the judgment to 
account* (11), If the defendanr, after the* Judgment to ac- 
count, does not personally api)ear in court to give Uiil to 
ac'count, tlieie must issue a capias ad computandum for the 
purpose of bringing him into court. 

With respect to pleading iK'fore the auditors, the follow- 
ing rulers are to be obsc*rved: 1. In order ro avoid trouble 
and c-harge to the parties*, what might have been pleailed in 
bar to the action shall not be allowed as a discharge before 
the auditors. 2. If the party is on(*e chargeable and ac- 
countable'*, he cannot plead any matter in har^ except a 
Tcdease, or plene computnvit ; hut must plead before the au- 
ditors. 'I'he exceptions proceed on this ground, that a 
release, and the having fully accounted, are total extinc- 
tions of the right of action^, of which the court is to judge; 
and even in these eases tluy must be phwled gpeeialiy, and 
cannot be given in evulenec on ne unques receivor, 3. Xi> 

« Wiirtams ▼. Lee, i Mod. 4^. See x TAylorv. PAge,Cro.Car. no. a Wils. 

the form, .1 Wilii. ho. 113. S. P. 

at Reeves r Gibson, i Lev. 300, * n a nils, iia. 114. 

y Chester v. Ilant,C. B Af. 13 G 3 . b ] Brownl. ja. 2:*. 


(10) In Godfrey v. Saancton, C. B. £• 10 G. 3. 3 Wils. 73. tlie 
thr«e prothonotaries were tunigned auditors. 

(11) It wns said, by all the protlionotaries in the Court of Com- 
mon Pleas, that the aeieadant upon the first writ should not he 
held to sperini bail, yet, in special cases, by the discretion of tbf 
tourt, he shall fi^d baiU Noy, 28. 
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thing can be pleaded before the auditonf contraij' to wlial 
has been previously pleaded and found ‘by verdic^ because 
the consequence would be, either two contradictory ver- 
dicts, which would perplex the court, or two similar ver- 
dicts, w'hich would be nugatoiy, 4. If flu; defc:nd:pit plead, 
before the auditors’*, any matter in discliarge, winch is 
denied by the plaintiff, so that the parties an* at issue, tlie 
auditors must certify the record to tlj^p court, who, there- 
upon, will award a veniire facias to try it; and if on the Irud 
the plaintiff make default, he shall be nonsuited; but., not- 
withstanding the nonsuit, lie may bring a scire facias upon 
the first jiulgmcnt. 

2. I'he final judgment is®, that the plaintiA* do recover 
against the defendant so much as he, the deteiulant, is 
found in arrt^ar A writ of error lk*s uj)on this last 

judgment only; although it lie found erroiuoiis, and 
reversed, the first judgment shall staml lu fori’e; for }lie 
two judgments are distinct and ju rfect (Hi). 


IV'. Execution. 

It is not unworthy of remark, tiiut this action isMJu* first 
of a civil nature in which processor exi'cution agaiii^^t llu* 
piTson was given. This process is given by S'l'Jk VV'chIiii. 
*2. 13 Mdw. 1. c. 11.; but, under this a< t, die guardiautn 
socage cannot be c*omuiitte<l to prison, for be is in loco pa- 
and the words of Uic stixiutc uradc servient ibus^ ba- 
iivis^ &c, 

f a W'ito. 114 e Mt'tcalfs me, ii Rep. 40 «. 

a Unll.N. P. 13S. 


(12) The fonn of this judgmoiit for the filuiritiff iqioii demurrer 
to plea before the auditors, iu Cwifriy v. Saunders, 3 Wil». y4. was 
as follows : “ Therefore it is coiisidereil, that the piuiiitilf <lo recover 
agiiiuht the flefeiulant tlie aforesaid i.* 12,000, (tlie siini laid iti the 
declaration) for the cattle of the goexis and inerchaiidiKes Hforesiiitl, 
a^id also 27Sh ?»• 9d. for his damages, os well by n*ason of the in* 
terplemiiiig aforesaid, as for his costa and charges by the plaintilf*, 
in and about his suit in timt behalf expended, to the said plaintiff 
by the court here adjudged with his assent; and tiiat the saiii de- 
fendant be in mercy, &c!.” 

(IS) The reader, who is desirous of further informal ion concern- 
ing the nature of this action, is referred to the record and proceed- 
ings in the case of Godfrey v. Saunders, 3 U'iis. 7J. 
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CHAP. II. 


OF ADULTfiRY. 

I. Of the remedy for this Injury, and in what Cases 
an dction may be maintained. 

Jl. Of the Venue — Declaration — Plea. 

III. Of the Evidence, and herein of the Marriage Act, 

• 26 O. 2. c. 33. 

IV. Cy the Damages. 


I. Of the Remedy for this Injury, and in what Cases 
an Action may be maintained. 

In ancient times adulteiy was inquirable in toums. ajid 
Icbts*, and piinishwi by fine and imprisonment; but at tiie 
presetit day this oft'enee belongs to the ecclesiastical coiirls, 
and »h«‘ temporal oourts do not take apv cognizance of it as 
a public wrong. Several attempts, indeed, have bei*u made 
by the legjslatum to bring this offence within the jwle of 
criminal jurisdiction, but they have, for the most part, been 
wholly ineffectual (1). During the time of the common, 
wealth, A the year lOoO, when, as Blackstone justly re- 
marks’*, the ruling powers found it <br their interest to put 
on the semblance of a very extraonlinary strictness and 

aslnitaoe b4Bt«MBp.64. 


(1) In the year 16M, (ji James I.) a bill was brouglit into parha- 
ment “ for the better repressing the detestable crime of Multeiy. 
Tbit, bill was committed, but wlien the report was made by the 
coHumtlir, the Earl of Hertfonl said, that they found the bill 
rather concerned some particular persons than Uie public go^, 
y licri'iipoa dropped* Sec 5 th of Pan. Hwt. \u 
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purity of morals, adulteiy was made a capital crime (2). 

at the restoration, wlien men, fi-om an abhorrence of 
tlir hypocrisy of the late times, fell into a contraiy extreme 
of licentiousness, it was not thought proper to renew a law 
of such unfashionable rigour; adultery, therefore, at the 
present day, as far as respects the temporal courts, is con- 
sidered merely as a civil injury; and the only remeily, which 
the law atibrds, is aiuactioa, wherebj? the husband may re- 
cover, against the adulterer, a compensation (3) in damages 
for the loss of the society, comfort, and assistance of ^is 
wife, in consequence of the adulteiy. 

Although there are not wmiting authorities^ to shew that 
theaction for adultery is, for some purpost^s at least, to bo con- 
sidered as an action on the case, yet, from a late decision in , 
the Court of Common Picas, it must now be considered as the 
subject of an action of tn^spass. 'Phe case aUiuU^ to is, that 
of Wo(Klward v. Walton, C. B. Trin. 47 Geo. 3. 2 Bos. and 
Pul. N. R. 476\ 1'h(‘ court there lit Id, that an action for de- 
bauching the plaiutiff’s daughter per quod servilium ammt is 
an action of trespass, and that consequently a count for that 
purpose might be joinc<l with a count for bVeakiiig and enter- 
ing the plaintill’s housd. J>ir J. Mansfield, delivering the opi- 
nion of tho court, introduced the following/emarks:— “ A 
little confusion has arisen in some of the cases' from the inser- 
tion of the words vi et annis in declarations in actions on the 
case-, those wortls being generally applicable to actions of 

c Cnukc V. Sayer, 6 Kast, 389, 9 . Timbrell, S T. K. aOl. oiid S Eiiit, 
Hntrlichir v. Biggr* 3 319 . ‘J 391. 

Jil. U. perCIruae J. iti Weedon v. 


(2) The proviaioiw of the statute made fur this purpose were 
these— that if any married woman should be convicted of^ bring 
carnally known by any mau other than her husband, (except in case 
of nivishinent,] such offence should be udjudgfxl felony, and every 
person, as well the man as the woman, oifeiuilng therein, should 
suffer death without benefit of clergy, provided that this should not 
extend, Ist, to any man, who did not know at the time of such of- 
fence committed, that the woman was then married; or, 2ndly, to 
any w'oiiian whose husband should be bejTond the sdUs for three 
years, or reputed dead ; or, 3dly, to any wotoian whose husband 
should absent himself for three years in any place, so as the wife 
should not know her husband to lie living within that timei*' . See 
Scobeirs Acts, Part 2, p. 121. Fo. Ed. 

(3) Strictly speaking an injury of this kind will admit of any* 

much less a pecuniary com[)ensatien. 
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tmpas/i only; and I certainly do not recollect to have seen 
them used in actions upon the case. Jn actions like the 
present^ as far as my recollection goes, the form of the de- 
claration has always been in trespass vi et armU et contra 
pacem* I cannot distinguish between this action and an 
action for criminal conversation. If that be the subject of 
trespass, this must be so too. In the aetion for criminal 
convcrsatiqn, the violence is not the ground of the action: 
both in that case and in this, if the injury were committed 
with violence, it would amount to a rape. 1 do not see, 
therefore, any good rctison why cither of them should be 
the subject of an action of trespass. Bet it seems from the 
cases which we hace looked into\ that the action for criminal 
casroersalion has been constdered for years as the subject of an 
action of trespass/ In actions by a master for an assault 
upon his servant, per quod servitium arhisit, there is no tres- 
pass against the plaintitf; the sole foundation of the action 
18 the loss of service; yet this also has been considered as 
an action of trespass.^*** 

• Havinar endeavoured to explain the nature of the action, the 
next objwt of inquiry is, under what circumstances Uic law 
permits this action to be maintained; and tirst, it is essential^ 
nwessaiy, that^the husband should present himself in court, 
With clean hands, as has been said, that is, without any im- 
putation of having courted his own dishonour, or having 
been instrumental to bis own disgrace; for it is now scttlwl* 
that if the husband has consented to, or provided means for 
the adulterous intercourse of his wife with the defendant, 
the ground of Uie action is removed, and the defendant will 
be entitled to a verdict; fut volenti non Jit injuria[A)^ So 
if the husband, after marriage, transgresses those rules of 


d Bet DUchtn v. Bood, B. R. E, 54 
0. 5. 9 Maiule and Sclwyo, 4a6 8. P. 
Kconiitlng Woodward V. Walton. 

« Per do Grey, C.J. in Howard v. Bur* 
touwood,a B. Middx. Sitt. after T. 


T . i6 Geo. 3< Apreed by the court 
in Duhericy Giinnmp, 4 T R. fi*-,! . 
and there taid by Builer J. to be sit- 
tlol law. 


( 4 ) From Lord Kenyon> account of Cibber V. Sloper, in 4 T. R. 
055 , It would appear M if.tfie verdict in that case had been given 
4n conformity with tbft position. But, in fact, the imy in Cibber 
V. bloper found a verdict for the plaintilT with £lOdUmage8. l lie 
eause was tried before Lee, C. J. ai the Middlesex sittings after Mi- 
1738 : Strange, solicitor-general for the plaintiff; 
Mr. Murray (afterwards Ld>rd Mansfield) and other counsel, for the 
defendant. The case ia tfuly stated in Butler’s N. P. p. 27, as 
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conduct which decency requin^^ and afTection demands 
from him^ and in an open, notorious, and undisguiseil man- 
ner, carries on a criminal correspondence witli other womens 
he cannot maintain this action (0). 

f Wyndham v. Lord Wycombe, 4 Ea'p. BlaniUbrd, there cited, boili ruled 
N. P. C. 1(5. aud Sturt v. Marq. of by Kenyon, C. J. (s), 

' 4 - 


follows: Cibber v. Sloper, it was hoi den, that the action lay, 

tlioug;U the privitS’^ and dsnsetit of the husimiul to the defendant’s 
connexion with the wife were clearly proved.** The clear proof 
here alluded tf> was this— that the pluiiitilf and defendant lived in 
the same house; that their bed-chambers were adjoining to each 
other; and tliut there was a ooinniiinieation hetu'een them by u 
door. Mrs. Ciblior iischI to undress herself in her husband's room, 
and leave her elotlies t)iL*re, aud putting on a liecl-gowii, nlired to 
Mr. Slo|jer's i^in with one of the pillows taken fmiu her luislmtul's 
bed, Mr. Cibber shutting the door afb^r lier, and wishing lier good 
night. It was proved also, that Mr. Cibher sometimes called Mr. 
Sloper and Mi-s. Cibber up lo breakfast. It is observable, tlint 
Lord Kenyon, at a time subsequent lo that above-nieutiouetl, viz. 
on the tirst trial of l loare v. Allen, Middlesi^x sittiugh ufhtr M. T» 
41 (j. 3. MSS. stated tins caw* correctly with the exception of tla' 
name of the Chief Justice. Lord Kenyon then said, “ tluit Ciblnir 
V. Skqwr was tried l>efore Lord Mansfield, (I-ee was (^hief Justice) 
wlio fiiniight the conduct of the husbaml so gn>ss, that it was u 
casi> for small daniagts, but that it did not go to the ground of the 
action ; siin c; that tunc, however, it had l)c^*n thought, that when* 
the husband furnished means for the criiiiinul intercourse, thenctiou 
w'ould not lie.’* 

( 5 ) It is to he observed, that although the opinion of Low! Ken- 
yon, C. J, as delivcivd in Sturt v. Murq. of Bliindford, coincided 
with the position in the text, yet the jury in lliat <'ase found a yr- 
dict for the plaintiff, with tOOI. daniage.s. 

((i] Lord Alvanley, C* J. differwl in opinion with fjord Kciwon 
on this point: Lord A. thought that the intididity or roUconduct 
of the husband could not be set up as a legal defence to the nduU 
tery of die wife ; that circuinsiani'e alone wijii:h struck him as fur- 
nishing any defeiu’e wtajf, where the husbaiwl was aw<’i*ssiiry to liis 
own dishonour; in that case he could not complain of an injury 
which' te had brought on himsf.*lf, mid hud consented Ui; hut that 
the wife had lieen injured by the husband's miscondiKl, could not 
warnint her iA injuring him in that way, which was the keenest cT 
all injuries. In a case of this kind, therefore, (Bromley y, Wal- 
lace, 4 Esp. N. P. C. 237 .) Lord Alvanicy direct^! tne'Jl|#j» to 
consider evidence of intidclity in the husband, as going in mitiga^ 
tioii of dniiiagc*s only, and not as furnishing an ^wer to the ac- 
tion, or os entitling tnc defendant to a verdict. 
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So if the wife be buffered to live as a prostitute* with the 
privity of the husbaml, and the <lefendant has thereby been 
drawn in to commit the act of which the iiusband com- 

E lains, the action cannot be maintained (7). But if the hus- 
aiul has been guilty of negligence merely, or inattention to 
the behaviour and conduct of his wife with the defendant**,' 
not amounting to a consent, such circumstance will go in 
mitigation of damages only. 

In an action for adultery with the plaintilTs wife*, it ap- 
peared that the |)laititifi'and his wifp agreed to live se- 
parately: the plaiiitiir proved sevem kcts of adulter}*^ com- 
mitted by the defendant ai*ter the separation of the plaintiff 
an<l his wife, but there waa not any diivct proof of adultery 
before the separation. I^rd Kenyon, C. J. being of opinion 
that the gist of the action was the loss of the conifort and 
society of the wife, which wiis alleged in the declaration in 
the usual manner, but was not supported by the evidence, 
nonsuited the plaintiff. On a motion for a new trial, the 
court concurred in opinion with the chief justice. 

In a rec ent csise**, where the husband and wife had entered 
into a deed of separation with trustei^, and the wife was 
living separate fronfl the husband, thcMigh not in pursuance 
of the terms of the deed, at the time of the adulterous inter- 
course, Lord Filleiiborough, C. J. said that he did not consi- 
der the question, “whether the mere fact of separatioii be- 
tween huslKind and wife by deed, was such an absolute iv- 
nunciation of bis marital rights, as prevented tlic^ Iiusband 
from maintaining an action for the seduction of liis ^\lfe,'* 
as concluded by the preceding decision in Weedon v. 'fiin- 
brell, ‘ But in the ease tlien bc'fore the court, the court liciiig 
of opinion^ that taking the whole deed into consideration, it 
was evident, that the only separation in the cbntemplalion 
of the parties^ was a separation wiih the approbation of the 
trusUesi and. that, as the wife had left the husband without 
such approbation, slie was not at the time of the adulterous 
intercourse living separate from the husbaiul by his consent^ 

g Iftjr Lord MastSeld, C. J. in Smith i W^edoo v. Timbfrll, r, T. R. 

V. AUiion, Bull N.P, e?. Hodfti k CliambcraT. Caulfield, u Baft's Rep. 
T. Windhsui, Prske^ N P. C aS- S44. 

Ii Airttd lw4kscs«vl4||[^iibcrNtf 
Ouiiaii^p, 4 T. R. 05 


(7) If Ate wife is a prostitute, and the hiibband innot pri^y to 
it, it goes only hs mitigation of damages.** Per de Grey, C. J. is 
llowaid V. BiiiiQftwood, and BulkVs N. P. ^7* S. P. 
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and consequently the event and situation provided for in 
the deed had not happened; and in that view of tlie case, 
there could not be any question, but*that the plainlift’s 
right to recover was not atfected by the deed ; anil further, 
if the wife had left tlu^ husband with the approliation of the 
trustees, yet, as the deed had provided “ that the wife might 
have the care of the younger children of the inarriagc\ and 
visit the others, more* especially when they should be ill, 
as to require the attention of a mother,” the husband had 
not in this case, (as it was holdcn that he hsid dope in the 
case of Weedcdi v. Timbrell) given up nil claim to the be* 
nefit to be derived from the society and assistance of his 
wife; i-onscquently, that the case of Wecdoii v. Timbrell, al- 
lowing it the fullest etle<*t accbrdhtg to the terms of it, could 
not be considered as an authority agiiinst the plaintifl' in this 
action. * 

Where seveml defendants have carrie<l on an arlultemus 
intercourse witli the plaintifT*s wife, the plaintilf may nmin- 
tain separate actions, although the cause of action has ac- 
crued during the same periods 


IIS ’S !". ■ I ' Bg ’ a ggg 


IL Of the Venue — Declaration — Plea, 

This is a transitory action; and, consequt*ntly, the venue 
may be laid in any county, subje< t, however, to Inang 
changed, upon the usual atlidavit, that the whole cause of 
action arose in another county, and not elsewhere out of 
sucli other county. Although the marriage be* a matiTial 
inducement to the right of Uie plaiiitilV, to maintain tlwao 
tion in respect to tlic tres|)a»s on the \i ife. ypt it fomns no 
part of the ( ausc of action : the trespass on the 

wife constitutes the whole causes of action." 

The declaration !n this action is vt^ry concise?; in substaiic *? 
il ls as follows: tliat the defcinlauf, with force and arm^\ 

made an assault on the wife of ijhe plaiptin; and debaui?|ied 
an<l carnally knew her, wiiereby ;the plaiqtitf wholly lost and 
was deprived of the comfort, feliowsliipof his 

w ife, and of dier aid ami assistance in his domestic aifairs, 
and other lawful business. 

l^'Creirson r. M*TA||^gart, i Cftiop. N. 

P. C. 414 . 


m Cttwil r. Hislfe, |0 Citit, oi. 
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'J’he general issue in this action is, not guilty. 

The statute of limitations (8) may be pleaded in bar of 
this ac'tion; but the gist of the action l)eiiig the injury siis- 
ttuned by the himband in consequence of the adultery, the 
proper plea under that statute is, not guilty within s/x 
ycar8^ 

In a late rase® where the plaintiff complained “of a plea 
of trespass, .that tlie defendant, with fort e and arms, assaultnl 
and Hc'duced the plaintiff's wife, per quod consorthm amisit^ 
4rc. contra pacem^ ahd the detendant pleaded not guilty 
within six years; on general dcimifjpern a nuestiou arose, 
whether the action was trespass or case. (;o<jke v. Sayer 
was cited. Lord l^llenboroojnb, C. J. said, it might he ma- 
terial to consider that {xiint, if the question were, wliether 
the limitation of sixrtir four years ow/y applied to this case: 
but the defendant having taken the longer period, and 
ph'udcd not guilty within six years, that of course miist in- 
clude not guilty within four years, and the |>lea not having 
b(»en spe^^-ially ifemnrred to, was therefore good in either way 
of c*ousideritig it; he added further, that he (lid not know 
what hiK opinion would have been if the point had then first 
arisen; but it having been consideied in (’(xiKev. Sayer, as 
anadion ontheeasi', he should b(* inclined so to consider it. 
Lawrciuv, J. ci((*d the case of Parker Ironfield, in uhicli 
Bulicr,J. had considered an aelioiiof a simdar nature for llic 
seduction of a daughUu*, per quod serr ilium nmLit, as an ac- 
tion on the case. Le Blanc, J, did not gi> cany opinion as 
to this point; but observed, that the adion lK*fi»rotlu* court, 
Ih‘ it (itlicr case or^tre8|>ass, was Within the statute of limi- • 
titions; thcrefon^OT <‘ither way of con=aderiiig it, the plea 
was a good bar [not biding specially demurred to.] 

e EwCii Rfp. VSS. 3<»7. But iie^Wf)0(lwari1 V Wallon, 
i tl, V ante, ft O, mid Ditrlinni v, 6ond, 

• Macfadiaik V. OKrant, 6 EaiCt Rrp 9 Maukr him! SeU} ii, 43(). 

Ail : 

htut. Jar. 1. c. l6. a. 3. all actions on the case (othhT 
than for* blumlfr) must be raiinuencrd and sued within six yrara . 
iK*vl after the cause of such action; and urtioiib of trespsi^, of us- 
h ealt. buttery, womuJhiff, and miprisonment, within /aarVear-, It 
aiHu nrs, from the Inngiugc of the court in Cooke v. S^r, (> East's 
K. 338* that the} roiiMdered tlie action for udtilten* os falling with- 
it i 1 he rorn.tTdtvriptioii of actions, and eouseqneiitiy that the limi- 
taiion tnrsv was six years. But see antc% p. p. 
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III. Of the Evidence^ and herein^ of the- Marriage 
Act, 26 G. 2. c. 33. 


Ik other actions^ evidence of cx>habitation, general impu- 
tation, ackiiowledgniait of the parties, and rco^tioii by 
tlicir friends, is suilicient to estaibliah iJie relation oihuslxind 
and wite. B||t in thj^ action, in‘ order that it may not be 
converted to bad puippaes, by persons giving the name and 
’character of wife to women to,whoin tliey are not'tiiarrkxl, 
it has been holden to he. iiid|^)ensubly necessary for the 

S daintift’ to prove the marriage ceremony having been per* 
brined, eitner by the testimony of some [lersoii who was 
present at the marriage, or by the production of the register^ 
or of an examined copy thereof^. 

Such strictness being required as to the proof of marriage 
in this action, it. wilt be necessary to inaKc some remarks 
touching marriage in gi'iieml, in order that the readier may 
be apprised of the solemnities \vhic!li the law deems essential 
to constitute a valid marriage. 

At the common law^, any contract made per terha tie pr<c» 
scnti, or in w ords of the present, or in case of cohabitation, 
per rerba rie futuro also, lwtWHH*n persons able to contract, 
was deemed a valid marriage* to many purpose s, and the par- 
ties might have been compelled in the spiritual courts to ce- 
lebmto it hi facie ecvlesur. In order to constitute? a valid 
marriage,* before the marriage act, it appears to have? hi eii 
wholly immaterial wdietfier the cercuneny was iierformed hy 
H pruteslant or a Roman catliolic ]>rie^sf, in a private loelgiug 
or a public chapel. In the case of the Kiiig v. iMekUng, h St. 
Tr. 0*14. the marriage ceremony was permr^pued in 4 private 
lo«lgiiig by a Koman catliolic priest, in theyeiar l|06t and 
upon cvielcncc that the prisonerr, in answer to the 'question 
whe?ther lie would /have the woman for his wadeleci wife, 
Sfiid that he would; and that the woman aiittwcmd affirjipa- 
tf^ely to the question put to her, wlierther she would 
Mr. Fielding for her husband; Mr. Justice Powel, upon u 
question (HTelony, considered it aa a cgiitracUul per 

verba de jir^ffsetUi; in like manner as it tvds considered by 
■ Lord Holriii Jesson v. Collhis, Salk. 487. and 6’ M|pd«..i56. 

> ■* ’. ^ -t;' 

p Morrit t. Mfller,i 4 Bu^. 9057. .q See R. .«• IsMiitsiiti oC Bramptun^ 
i Bt. 6 . end BuiLK. P. 27- 10 dtts. 

•ud per JLoi^ Maaifield, C. J . iu Bu t 
‘ V. Barlow, »7«- »• *’• 
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Soe further on this subject R. v. Brampton, post n, (17). It 
appears doubtful, whether, at the common law, it was neces-'^ 
saiy that the ceremony should have been performed by a per- 
son in holy orders'; ^see the argument in U« v. LuiiingtoiT, 

1 Burr. S. C. and some remarks on this point, i Bl. 
Com. 4390 certainly the ecclesiastical law r^uired it, and if 
a husband demand^ a right in the ecclesiastical court, wliicii 
was only due to him the ecclesiastical law, it was iieces- 
saiy for him to prove in that court, that he had been marrieil 
by a person in holy orders. Haydon v. Gould, Salk. 119. 
Having endeavoured to explain the rules of l*w which pre- 
vaile<I, prior to the marriage act, it tedotties necessary to set 
forth the pro^slons of that important statute, in order that 
the reader may obtain an accurate knowledge of the alteni- 
tions, which have been made in the law otsithis subject. 

From thc^ preamble of this statute* (sometimes termed 
Lord HarJwicke’s Act, but more frequently th^| marriage 
act) it unpears to have been mailefor the purpose of pre- 
venting ttie mischiefs and inconveniences, which had ^i|eii 
from clandestine marriages. The provisions areas folIqW: 

First, alt banns shall be published in the parish church*, or 
in a puhlk chapel fhf jfvhicA banns have been usually j^ib- 
lished (9), belonging to the parish or chapeliy wherein the 

t Sent. $0 Geo. % c. 33 . p S i . 


(51) V poll t1u\sc words a question arose, in the year 1781; whether 
this statute was to ba construed to mean such witerein 

banns were nsnally^jpublislied at the time when the marriage in 
questiofEttook place, or such chapels only as existed at the time of 
imssing the act. The Court of King's Bench were of opinion, that 
tliel$|gM|f ure elearlv meant elm|)dl existing at the time of the act ; 

A marriage* edebrated in a chapel erected 
sinoe^M^tlMute ^ Geo. U. c. 33. was void, altliough banns had 
published there, and marriages de fait o cqlebmted 
there preribi|dy to tin; marriage in question. Inhabitants of 

N^hheld, I)oug. t)3S. As sgo^, as the ddermiiuition of the 
in iSis case, was known. Lord Bcaucliuinp .tutrocliic^ a bill nm 
parliameut, which passed into a law, for lauking all niarriam, 'vhidS 
had been celebrated in any parish church, or puldic ch||pd, crerteR 
syice slat. ^6 Gep. 33. i^i consecrated, valid in' law, and to , 
exempt the clergymen, who luid edebrated such niftrtiages, from 
thq penalties of jUait statute. 81 Geo. 3. c. 53. The opera-^'^ 

timi of the 3. c.'53. not l^iiig pntepective, a similar 

ftroviriun was majllfew 44 Geo. 3. c. y?* in inarrii^^es 

soletnuiziHl befom of 180$, iniulnljl^h, or pvilH> 
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perMms to be married renide, upon three Sundays piecetbu^ 
the niarriai^; and, if the parties dwell in different parishes 
or chapelries» then the banns are to be publisheil in the 
c hurch or chapel belonging to the parish or chapelry. wliercv 
in each of the persons dwell; if both or cither dwell in an 
extra-parochial place havii^ no church or chapel, tlien the 
banns are to l>e publisl^ed in a chuix^h or chapel l>elouafinc 
to the adjoining parish, and in such case the cler^man sliall 
certity the publication in the san^e manner as tf eitlier of the 


lie chapel in England, kc. erec*ted since the making the statute 
Geo. 2. and consecfttted ; and in like manner as by the hiat-iiien* 
tioiied act (ei G. 3, c. 53. s. 3.) registers of thcM* murnages, or co* 
pies thereof, are to he received in evidence in courts of law and 
c*qiiity : that in all such courts the some objections shiiU 

be available to the receiving such registers or (*opies in evideiure^ 
as would have been amiable to the rec^eiving the same as evidence, 
if such registers or (*o|ite8 had related|,to marriages boletntiistfl in 
parish churches, or public chapela, in which banns were iisimlly 
published Liefore, or at the time of imssiiig the act 2() G. 2. And 
by stat. 48 G. 3. c. the same provisions have been mtide in 
suect of marriages solemnised before August 23d, 1808, in any 
f'Wrch, &c. with this farther enactment, ** that tlie registers of all 
marriages so1einiiize<i in any public cha^iels, thereby enacted to be 
valid, shall, within thirty days next after the 23d of August, 1H08, 
be removed to the parish church of the |iarish in which such ciia* 
pel shall be situated ; and, in ense such cluipel shall situated in 
an cxtra^parochial place, then to the |»arish church next adioining, 
to be kept with the marriage n^gisters of Hiich parisli, and ni like 
manner as parish registers are directed t6 be kept by stat. 26 G. 2. ; 
and within 12 inoiiths after the removal of such registers to 
such parish churches respectively, two copies thereof respectively 
shall t>e transmitted by the respective churchwardens of'iueb fNS* 
rishes to the bisliop of the diocese, or his chancellor, subscrihud by 
the hands of the minister and churchwardens, to the end that the 
same may be fatUifully preserved in the registry of the bbhop.*' 

I& In cases where the marriage haa been solemnixcd in a chapjrf,, 

. dbg^aintiff ought to be prepaid with the registers and other evi« 
' to riiow Umt hanns are, and have been usually publisl^ 

d|ere, in order to found a presumption, that itU a chupel in which 
marriages may be lawfully solemnised according to the provision# 

t f ' the marriage act* But in Taunton v. Wybom, .2 Camp. N* P* 
r. 297* it was holdenprtiiid jheie sufficient foe tins purp^ to piU- 
duce an old registwi; of loatnages solemnized Jiff chapel bmre 

the {Missing of ^'.^arriagit act, and a register ejf mnns published 
there since, aiid'to prove, by living witnesses, mat marriages had 
l>ceti solemnized, and banns publiMird there of late years. 
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partie^^ dwelt in such parish: and, further, it is reqiiir^, 
that the marriage Shalt be solemnized in one of the parish 
churches or chapels, where the banns have been publislied. 

Notice shall he givcrf to the minister of the true Christian 
and surnames, places of aborie within the parish, &c. and 
time of residence there, of the parties seven days before the 
publication of the banns; otherwise the minister shall not be 
obliged to publish them. N. A persim who^ baptismal and 
surname was Abraham Langley, was married by banns by 
the name of George Smith, naving been knavrn in the pa- 
rish wImm’C ho^esided and was married, by that name only 
from the tiuie of his first coming into the parish till his mar- 
riage, which was about three years; it was lioldeii, that the 
marriage was valid®. So where a person liad gone by an 
assumed name for sixteen weeks, in order more eftectualiy to 
cona*al himseU, having deserted from the anny, and then 
was manied by his assumed name by licence; the inarria^^ 
was holdeii good, no fraud being intended in respect of the 
marriage, R. v. Burton onl'rent, 3 M. and S, 337. 

No minister* shall be punishable by ecclesiastical cen- 
sures for solemnizing marriages, where both or one of the 
parties artMimler ‘21, after banns published, if the paients 
or guardians (whose consent is required by law) do not give 
not ice of their dissinit; if, liow'evtT, such parents or guar- 
dians, or one of them, publicly dt^clare iheir dissent at the 
timt'of juihlication, tiien the baunswill be void. 

Licences sball he granted^ to solemnize man-iages in the 
church or cham^i of tlie parish or chapelry only, within 
whi<di tlie usual place of abode of one of the parties shall 
have been for tour weeks before the marriage; or wliere 
hot\iif pr either of the parties dwell in an extra-parochial 
phitaSi^iiN^n ill the church or chafiel of the adjoining parish 
or ^apdey (10). jM, Parishes, having no parish church or 


t s V** X a. 9. 

a* a. V. a Sfaet** v s. 4. 

uud Si;lw>ii, 


(10) Notuitli:»tatulii)g tlic pro^iNjuns in tlie 2d section, and in thb 
scoiir>ii, tis to tiie reiMencc of the |»arlies, it is to he cibst^rved, that 
^fter aoU»mni|wftall of ally marriage, 'either Jbgr bairns or licence, 
It i^t not iKvoitsary^lfi luppoct’of saiiiTia|^,i|o*gfVe any proof 
c^r the U'sidoTU'e of'the nor is evidence tatlie contrary^ a«l- 

See the loth section of this statuU^ 
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chapel or none where divine service is usually celebrated 
every Sunclay» are deeineil extra-parochial. 

The archbishop of Canterbu^s ri^ht of granting* sperial 
licences to many at any convenient* time or place is expressly 
leMTved to him* 

Persons convicted of sdemnizing matrimony^ in any otiier 
nlace tlian si churc‘h sor public chapel, where banns have 
usually puhlished (11), except by special licence,* or of 
sf)lciiuiiziug mntrimouy without pu^iicatioH of bauns, ex- 
cept by licence from persons duly authorised to grunt the 
same, are to he deemed guilty of fidony, ancLsball he trans- 
ported for 14 3 'cars; the pBosecutioii for huni felony hsiv- 
tng been c^rnineiipcd within three years aftc^r the ofh*nce 

conimitled; nml all marriages solemnized after ^2jth March^ 
1754, in any other place than a churchy or such public cha-^ 
pel, unless by special licence^ or solemnhed wiihoui puhhca* 
iion hanm* or licenee from a person duly authorised to 
p^runb the same, shall be void. 

After tlie solemnization* of any marriage by banns, it 
ahsill not be necc*ssary, m support of such marriage, U) give 
any proof cf the acl#al thveiUng of the parties in the ri'- 
A[xx*tive parishes wherein the baipw were.* publisluHl; or 
where the inamage w by licence, it shalJ^ not lie iiere^aiy 
lo give any proof that the usual place of abode of one of 
the ()arti<*s, lor the s|>ace of four weeks, was in the |>arisji 
wiu*re the marriage was solemnized; nor shall any evidence 
ui either of tlie viul cases, be rec'eivisl to pruvt* the contrary 
m any suit touching the validity of^uch inafriago. 

•"All man lake's solemnized^ by licence^ where eiUn*r of 
lilt* paitK-s, not lieiiig a widows or widoWf i« uinlcr tlie age. 
of years, without the consent of the fiUier of »ucA of the 
parties so under age (if tlieu living) first hail, or it m 

the guardian of the person of the party so under Siw- 

fully appointed, or one "of them: and if there be no sucli^ 
guardian, tJien of the mother (it* living and unmarried); or li 
there be no mother living aii8 unmarried, Uieu of a guardian 
^of the person appointed by the Court of Chancery, shall be 

Ail illegitimate child has been bolden to be within the 

* S a. » S. 5 b S •. c S l« <1 »S. II. 


(II) See note 0. 
r 2 
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mining of this clause (R. v. Hodnett, 1 T. R. 96.) Whether 
the consent of the putative fether, or of the’’ natural mother 
be Buffleienb to give validity to the marrkiM of such child, 
mpears to have been a vexata cuastio. In R. v. Kdmonton, 
B. R. E. 34 6. a 3 Bott 76, pi. 114, and cited in 1 T. H. 97, 
it was holden, that the consent of the putative fdther was 
sufiicient; but in Homer v. Lydiard, ana Daniel v. Cooke, 
Sir Willimn Scott was of opinion, that the consent could 
only be given by a guardian appointed by the Court of Chan- 
cery. The same question was submittra to the considera- 
tion of the Court of King’s Bendi, in the case of Priestly 
V. Hughes, sent by tlie master of the rolls. After the case 
had teen twice argued, three judges, viz. Lord Klleiilio- 
rough,C. J. Le Blanc, and Bayley, Js. certiAed*, that they 
were of opinion, that all marriages, whether of legitimate 
or ill^timate persons, are within tfre general provision of 
this statute, and that the consent of the natund mother is 
not a suiAciettt consent within the preceding section. Grose 
J. certified, that it seeoicd to him from the words of Ac 11th 
section, that the legislature had in their contemplation such 
legitimate children who had, or might have, either parmts 
to consent to Ae marriage of such children, or guardians 
whom the legislature intemled to substitute Ite such parente, 
under difterent circumstances; and that th^ had not in 
their contemplation to provide for the marriages of illegiti- 
mate children, whose parents could not legally forbid the 
banns, if they were to to married by banns, and who could 
have no such parents as are intended to be described in the 
Util section, i. e. legitimate parents, if they were to be mar- 
ried by licence. ^ 

The 18A section, contemplating the possibili^ of the 
gnardign. or moAer of Ae partiea being non compos mentis, 
or iavpagts beyond the seas, or that Aey may be induced 
unrewohikbly, or by undue motives, to abuse Ae trust re- 
posed in them, eiucts, that in such cases Ae party desirous 
of marrying may apply, ly pe^tion, to the chancellor, l<wd 
keeper, or lords commissioners of the great snl, wh o 
proceed in a summary way; and if Ae marriage propoSW. 
shall appear to be proper, may by order of court, dedl^ 
the same to be so, and such order shall be as good as if .the 
guarc^ or mother of Ae party petitioning had ccnisented A 
such marriage. 

No suit' or proceeding shall be hsd in any ecclesiastical 
court, in order A compd a cetebrinota of marriag^in 


• 11 so. 
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facie ecclesuti by reason of ai^ contract cS matrimoqy, wher 
ther per ^erba de praseeH, or per verba de futuro ( I* ). 

“ The churc)i!jAad diiapel wardens of ev^ parish or ch^> 
peliy shall provide prcqrar books, in which all nnrrii^tes 
and banns of marriagn resp^ivi^, there published or ad- 
lemnized, shall be registers (every page ot which is to be 
regularly numbered and lined at proper distances, in the 
manner thererein 'mei^ioned,) and shtdl respectively be signed 
by the parson, vicar, minister, or curate, or I 9 some other 
person in his presence, and l^ his dire^ion; and all such 
books shall belot^ to e^iy such parish or chapel and be 
kept for public use." * 

In onlcr to preserve* the evidence of marriages^' and to 
.make the proof thereof more certain and easy, '‘bill mar- 
riages shall be solemnised in the presence of two or more 
witnesses, besides the minister: and immediately after such 
cefi^|ation, an entry thereof shall be made hi such regist^ir, 
ill ymich it shall be eiroiessed, that the marriage was by 
bani^or licence; and ifbt^h or either of Uie parties mar- 
ried by licence be under age, with consent of the parents or 
guardmiis, ami shall be signed by the minister with .his pro- 
per adflition, and also bv the parties married, and attested 
by Biidh t^o witnesses," which entnr is direi^ed to be in 
the form,' or to the effect therein set forth. N. .\n omission 
in the entty will not aifect the validity of the roarriagi'.. R. 
V. St Oevereux, Burr. Set Cases, 50(f. 1 BU R. 3G7- S. C. 

Persons convicted* of knowingly and wilfully inserting a 
false entry in the register of aiiy thing relating to any mar- 
rfoge, with intent to elude the lorce of the act, or of falsely 
making, altering, forging, or counterfeiting, or of assisting 
in falsely making, fee. ttich ^tiy, or of felsely making, &c. 
any licence, or of publishing as true any fiilae, &i^ri^ster 
or copy thereof, or any felse, &c. licence, knowitb^Ch to- 
gister or Kcenoe to M felae, &c. or of wflfillty oieftibying 
any raster of marriages, or any part tbeiedi^ ^ith Intent 
avoid any marriage, or to subject any person to the pe- 
Hbftiea Of this act, smU be gildty of felony without benelii 
^-Afelergy (IS). 


S s. J4. 


Ii S. 1ft. 


i S, 16. 


(13^ See the common law on thu pointt ante p. 15. 

(19) See proviaiowiaa to regifttem of lAarriagei, 

G. c» l4P0£T'Bottbff act tft not to repeal any of the provtftions in 
tlie marriage a^ See the laat cteuse, <0. ^ 
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Lastly, it is prorided, that this act shall not extend to 
any the marriages of any of the rwal family; or to^Scot- 
lond (14), or to marriages amcmg Quakers or Jews (15), 
where both the parties are Quakers or Jews (lb), or to mar- 
riages beyond the 8eas(17). 

# 


(14) Scotland being etcepted, the intention of the statute, so far 
as it provided for annulling the marriages of minors without the 
consent of parents or guardians, has been frequently evaded by go- 
iqg into Scot^d to be married there, and returning into England 
iniiiiediately afterwards. The validity of these Scotch marriages 
ap|)earH to have l>een established by a* decision of the Court of 
.Arches, which was afterwards confirmed in the Court of Deh gates* 
See Hargrave's note to Co. Litt. 79» b, ii. (].) 

()fi) It seems, that to prove a Jewish marriage, it is not suffi- 
cient to produce witnesses who were present at tlie cefeiii4to in 
the synagogue ; because that is merely a ratification of a previous 
written contract— such contract^ therefore, must be uddoced ohd 
proved. Horn v. Noel, 1 Camp. N. P. C. 6l • A Jewess may give 
parol evidence of her own divorce in a foreign country according to 
the ceremony and cusUHn of the Jews there. Clauer Lady 
Laneshorough, Peake’s N. P. C. J7*Lord Kcii)on C. J. 

(16) It will be observed, thutAiiabuptists uie not excepted. A 
case occurred before this act took effect, where the plaintifl', in an 
action for adulter), wtiHan Anabaptist. Denison J. held, that ns 
this is an action against a aroiig doer, and not a claim of tight, it 
was sufficient to prove the marriage according to the plaint ill's form 
of religion. Woolston v. Scott, Norfolk Lent Ass. i753, loiaiu 
Denison, J. ^ Verdict for the plaiiitifl’<ww»UaumgCb $00/. Bull. N.P. 
98. 

(17) A soldier on service with the British army in St. Domingo, 

in desirous of marriage with the \\tdo>v of another boi- 

dier, wbubaa died there in the servUT, and both parties being 
desirous of jui^biating their marriage with ellict, they went to a 
chapel in a ^mn where they wt^e, and there the (enuiony was 
performed by a person appearing there as a priest, and offirmtiMr 
as such; the service being in Flench, but interpreted into i'^ugl^K 
by one who officiated as clerk; and which the woimin 

at the time to be the marriage ser\ ice of the Church of EnglaUra 
After this the\ cohabited together as man and wifg for 11 
until the di*ath of the husband. On a question as ta the 
ment of the woman, a doubt was raiseil wlutlier tletsmariiage*l^ 
valid. The Court of &• U. were clearly of opinion, that 'it was 
a valid marriage, whether it was to be iMKuridered as a marriage 
celebrated in a where the law of ||jwland |HrevaiWd, or as a 
marriage accord^; lo the law of St. whatever that 

might be. ' Upca the fenner ground, ihasmura ee there was a 
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Haviog thus detaile<i the several provisions ol' tliis most 
important sUitute, I shall ^ume the subject under discus- 
sion, i&mely, tlie evidence to support the action 

for adultery. 

In cases whore the marriage is to^be proved by tlio pro^ 
duction of the register, or an examined copy, pniof must 

also be adduced, if required, of the identity of tlie partib. 
Ill the case of Birt v/Barlow, Dou^. I lO. where a copy of 
the regisUfr was proved as evidence of the marriage, Black- 
stone J. was of opinion, that the plaintiff ought to go fur- 
ther, and» prove the ide|itity of the parties, and that such 
identity must be piovctlhy the minister, or one of the sub- 
scribing witnesses to the register, upless tlieir not being 
pri^ueed was accented for in the same manner as was ro- 

? |uired in the case of subscribing witnesses to a dmi; and, 
or want of this proof, the plaintiB" was nonsuited, 'fhe 
Coi^ of King's Bench set aside the nonsuit, admitting, 
howler, that the copy of the nfgister was ifot snlBcietil to 
prove tlie identity, but conceiving that in this case the mi- 
nister and subscribing witness(*s were not the only com|)c- 
teut witnesses to [irovc the idemtity. And Buller 4. ob- 
served, thaf* it was not necessary to pfOiiuce the origiiHil rt‘- 
gistcr, and that it was oidv where IhtU was rccjuired, that 
suhscriliing witiu S8t*s must lie calUttl; that in tins case l!ie 
wife’s maiden name was Harriot Uhampneys; and suppos- 
ing a maid servant had proved, that she always went hy iliat. 
name till the ilay of the marriage; that siie went out that 
day, and on her return ami ever since had hcnii (‘alknl Mrs. 
Birt, that would have lieini evidence of the identity. 

TIhj IwH^ks of tite Fleet art; not evijjsik* of a marriage, 
either .before the marriage act or aince. So ruled by Keu- 


contract per verba de prasentU which roitlracts i4iH#.mhding di| 
the parties licforc tlie marriage act (which statute dm not mvvt 
preseiiit cSse, this being a mai^age bc^yotid the .-icas, and con- 
within the exception), wad beoiitse the marriHge was cc- 
p%nitcd by a person who ppblicty asHiimed the oflicc of u pricMt, and 
mmstld habited us such. Upon the latter groiiii<l, hf^cauite upon 
^l^lcts stated, every prehUiiiption must ta* made in favour ot iu 
;VmQmty, acsni^^ng to the law of the country where it was cele« 
brated, the marriage ceremony having been lierformed there in a 
proper, place, and by a pgnon ofiiciatigg as oue (xmipetent to in r- 
ibrm that function,. .and Mre^caimially as it liad bceo followed by 
a Cohabitatkisif we ^rtica a# man apd wife fer^l | years. 

R, y* the inbatramta of Brattiptoh 10 East, *ib2. * ' 
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yon C. J. in Reed v. Passer, Peake’s N. P. C. 231. I Esp. 
N. P. C. 213. S. C. S. P. per da Grey, C. J. in Howard v. 
Burtonwood, Middlesex S^ttin# alter Trin. Term, 16 G. 3. 
and previously by Mld"^ Hmwicke, and since by Le 
Blanc, J. in Cooke v. Lloyd, Salop, Summer Assizes, 1803, 
PeaHe’s JiEvidencet A|)peiul, xxxyl^ But in Doe dem. Pa^ 
V. LUiyd, Salop. $ummer Assizes, 1794, Heath, J. 
admitt^ b(^8 in evidence; See further on the sub- 
ject of these books, Uoyd v. Passingham, 16 Vesey, 59. 

The conf(^tbn of the wife is not evidence against the de- 
fendant; but conversations betwee^l her and the>^ defendant 
may be given in evidence*. ^So letters written to her by 
the defendant are id^idence a^aii^st him; but the wife^s 
letters to the defendant*Ore not evidence for him. 

In a modern case, where the plaintiff and his wife were 
servants^ and i^cessarily living apart in different jpimilies. 
Lord Kenyon, J. was pf opinion, that letters wntt^ by 
the wife to the husband, before any suspicion of the adul- 
tery, might be read as evidence of the connubial . affection 
which subsisted between the plaintiff and his Wife, observ- 
ing, at the same time, that, ^fore he admitted, the letters 
to be r^ad, he should require strict proof when, and under 
what circumstances they were written, in order to shew 
that at thill time there was not any suspicion of misconduct 
in the wife. 

In Hoare v. Allen”', a witness was called by the husband 
to prove the representation made by the wife to Fiiin of 
the place to which slie was going, previously to her elope- 
ment, in order tq^move ^l suspicion, of connivance on the 
part of the ^husbt^. Thie Court, of Kiog*® Bench were of 
Omnion, that tiiis evidence h^ing part of me res gest<A\ was 
thei^p^ admissible. 

Jk Biker kf.D. London SU* I Edwnrdi ▼. Crock, 4 Esp. N. P. (\ 

linst, Lee Ch. J. ipe* 39. Kenyon, C.J. 

Slai jury. Vf^ct ibr defeudaot. m Hoare v. Allen, 3 Eap. P. C. 

PhU.N.P.ss.S.C. r 
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IV. 0/ the Badges. 

TiiB'daiDi^s given by the juiy in this action are. in ge< 
nerd, proportioned to the. decree of the iiyu^. Citcum* 
stances of ag^vatiofi*of tine injui^ and whicn may there, 
fore operate as an inducement with the Juiy to give large 
damages, are, the plaintilf's having lived happily witli his 
wife before her connection with the defendants, the uuble. 
mished character, and antecedent virtuous behaviour of the 
wife, a provision having, been made for the children of the 
marriage by settiement or otherwise, and other similar to. 
pics which extraordinaiy circumstances of the indivi. 
dual case may furnish. Proof is frequently adduced of the 
defendant being a man of fortune, by calling hia banker, or 
producing a eettiement, under which he may be entitled to 
anyestate, real or personal. 

Chcumstancea of extenuation, on 'the part of the defend, 
ant, and which may tend to the mitigation or diminution 
of the damages are, the plaintiff’s ill tttoge, or unkind treat, 
ment of his wife^ evidence of his intolerable ill temper, of 
his having turned his wife out of his house*, and refused 
to maintain her, &c. previously to the adulterous inter* 
course; gross negligence or inattention of the plaintiff to 
his w'ife’s conduct, with respect to the defendant', tiie wan. 
ton manners of the wife, or first advances made by her to 
the defendant!, a prior elopement of the wife and adulterous 
intercourse with' another person, or having had a bastard be. 
fore marriage*: heonise by bringing the action thb husband 
puts the general behaviour of the wife in issue, fio letters 
written by the wife to the defendant, before his conne^^if<Vith 
her, soliciting a criminal intercourse^, &c. may ^Mven /n 
evidence. But the defendant will not be pehmtted to 
^ve acts of misconduct of the wife subs^ent to the com* 
fi^ion of the act complained of in the actionF. 

P fg e uhniigh the damages recovered are under forty shil* 
yet the plaintiff shall be entitled to full costs*; this 

N. P.47, per WiWe», C. J. Gilb. EtuI. its. 

?BaU. N. P. 9V.’!' Ed. 1761. Bull. N. P. 996. 8. C. 

p Per Bull. J. in Duberley r. Guo* s Prr Lord Kenyan, C. J. Elsnin r. 

ning, 4 T. R. 6s7. FnweeM, 9 Eep. N. P. C. S$9, 

q Per Lord Ellcnborenyb, C.J.in Gar> t Per Lord Kenyon, C,J. 8. C. 
diner ▼. Jodie, Mereb 9, laos, Lon- u Bolebclar r. Bin m WUe. 919. 
don Siuinfi. 9M R- 984.8. C. 

r Robertc r. Mnletop, Heicibrd, 174$, 
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action not being within the statute 22 and 23 Car* 2. c. SL 
( 18 )- 

It has been supposed, that in this aclkion a new trill can- 
not be granted ior excessive damages* ; but in the case of 
Chambers v. Caulfield, 6 East, 256, Lord Ellenborough, 
C. J. delivering the opinion of the court said, that if it ap- 
pear^* to them, from the amount of the damages given, as 
compared with the facts of the cas5 laid before the juiy, 
that the jury must have acted under the influence, either of 
undue motives, or some gross error or misconception on 
the subject, the court would think it their duty to submit 
the question to the consideration of a second juiy. 

X Sm Wilford Berkelty, i Biur. 609. Dwberley t. Gmuplmr, 4 T. R. 6si. 

- - , 

(18) ^ this statute, in the Following chapter. 
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OF ASSAULT AND BATTERY. 

I. Of the Nature of an Aesautt and Battery, and in 

what Cases an Action for an Assault and Bat-- 
tery may be maintained. 

II, Of the Declaration. 

III. - Of the Pleadings. 

IV. Of the Verdict and Judgment. 

V. Of the Costs. 


I, Of the Nature of an Assault and Battery^ and in 
what Cases an Action for an Assault and Bat-- 
iery may be maintained. 

An assault is an attempt^ with force or violence, to do a 
<*orpor<il injury to another, as by holdiu.£( up a fist in a 
nac in^ inanucr*; striking at another with a caiie or stick, 
though the party striking misses his aim; drawing ja sword 
or bayonet; throwing a bottle or glass witli inti'iit to woriml 
or strike; presenting a gun at a^person who is within the 
distance to which the gun will carry; pointing a pitchfork 
,at a person who is within reach**; or by any ol her .similar act, 
^Accompanied with such circumstsinces as denote at flu* time 
^ intention (1), (coupled with a present ability) of using 

B FinciCfi a* c> 0* 1 Hawk, b Gamier v. Sparks, C Mod. 173, 4* and 

P. C. c. 69. S* I. Salk 79* 


(IJ Whether the act shall aOiount to an assault, must in every 
case be collected from the intention. Trespass for assault: Plea, 
som assault demesne. Replication, de injvrid sud proprid. , The 
defendant and another person were lighting, and the plaintiff came 
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actual violence against the penon cS another. For an as« 
sault, which is considered as an inchoate violence, the law 
hag provided a remedy by an actiq^ of trespass ei et ftnaw, 
at the suit of theinjum party, for the recovery of damages, 
commensurate to the ii\juiy sustained (3). 

A battary, which alwam includes an assaults, is an inguiy 
indicted on the Miami by beating, ^ther with the hand or 
an instrument The form of action prescribed by law, in the 
case of battery, is the same as that in assault, vig. an action 
of trespass at et amis. In order to maintain tiiis action, it 
is immaterial, whether the act of tlie defeiidant be wilful or 
not (3)'. Hence this action lies against a soldier who hurts 
one of his comrades while they are egtercising, unless the 
defendant can shew such circumstances as will make it ap- 
pear to the court, that the injury done to the plaintiff was 
inevitable*, and that the defendant was not chargeable with 
any negliMncd: the merely pleading that the defendant 
committed the iiyuiy easualiter et per infortunium et eanthi 
voluntatem suam is nojl sufficient, for. na .man shall hi etf 
cused of a trespass, unless it may be judghd utteriy without 
his fault. 

The defendant was uneqeking a gun*, and the plmntiff 

c Turnip de Uley Battery, Com. Dig. d Weairer ▼. Ward, Hob. I34. 

e UndtrafOQ4T* Hewaon, Str. sgGu 


aud took hold of the deiendimt by the gplbrp id order to separate 
the combatants^ whereapon the deteMtadl btid plaintiff. The 
plaiAt^s counsel offcrinn to djMief evidence, it was ob- 
jected* Oibfthe other side, that the have replied this 

iifat^ SMcMb ; but the objection, ob- 

" serving, that tTietOvidence not^oAM by way of justification, 
bnt for the purpose of shelving that there wpi not any assanit, for 
it was the f ao awimo which constitnled an assault, which was mat- 
ter to be left to a jury«-«QHffiu v. Parsons, Gloucester Lent Aa« 
1754 . MSSL » 

. {%) For thd liw relating to indictments for assault and battery^ 
see 1st Hawk. P. C. ch. oBs a. !• 2. 1st East’s P. C. ch. 8. s. 1. It 
mast be observed, that the par^ injured may proceed against thd 
defendant by action and indictment for the same desanlt, and the 
court, in which the action is brought, will not coiAfkk the plaintiff 
to make hU election, to pursue ei^r the one or the other ; for the 
fine to the king, upon the crimind proeecntion, and the damages to 
the party, in the civil action, are perfectly distinct in their natures. 
—Jones V. Clay, 1 Bos. andPul. Igl. 

(3) Neither does the degree of violence with whiebthe 
make any difference. Per L>e Blanc, J. 3 Esa^g IUip« BOB# 
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standing to see it» itwentoff, and wounded him: it was holdcn» 
that the plaintifi* might maintain trespass. 

This action lies not only against him who commits the in- 

S , but against him also at whose comihand it is done^‘ 
:c if A command B to beat another person, and B d<x*$ 
it accordingly, A is guilty of the trespass as well as B. Al« 
though the plaintiff declares for an assault and battery, yet 
he may recover for the assault only*. 

Although a plaintiff has been indicted for a felonious as- 
sault, by staboing, and acquitted^ the party ^jured may, 
notwithlrtanding, sue him for damages m a civil action, if 
there has not been any collusion in procuring the acf|uittal^; 
and the same rule hdids after indictment and cowicUohK 


11. Of the Declaration. 


This is a transitory action^ and consequently the venue 
may be laid in any county^ ext:ept where it is olherwifu' 
directed by statute; as, where the actioiiis brought against 
justices of the peace, mayors, or bailitfs of cities, or towns- 
corporate, head-boroughs, port-reves, constables, tithing- 
men, churchwardens, overseers of the poor, &c. or other 
persons acting in theij; aid 4Uic} assistance, or by their com- 
maiid, for any thing ^one in their official capacity; in these 
cases, the venuO, stat Bl lac. 1. o. IB. s. 6. must be laid 
in the county wbore tl^ facts vrere committed; otlierwise 
the jury, who ttie cause, shall find the defendant not 
guilty, without ’any reijSrd to art^ evidence given by the 
plaintiff touching the trespass, batteiy, &c. 

The provisions of the preceding statute having been found 
to be salutary, they have, by a Tate statute, (42 G. 3. c. 85. # 
s. (>.) been extended to all (icrsons holding a publig cmploy- 
, iiient, or any office, station, or. capacity, civil or military, 
cither ill or out of the kingdom, and who, by virtue of such 
employ ment,»have power to commit persons to safe custody; 
provided that, where any action shall be brought against 
such persons in this kingdom for any thing done out of this 
kingdom, the piaintifi* may lay the act to have been done 


r 1 RoB. Abfid. S5S. (V) pi. 3. 
g tab. Afn, S»l. 09* pi* 6o. 

Rfo. Trenpliit, 4V. 
b Cro^hy fieitg, t$ Rn«f, 400 


I Adm. per Cw. S. C. 
k Lift. Secf.aas. 

Corbett v. Darnu, Cro. Car. 444, 
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in .Westminster^ or in, any cojinty wiiere the defendant shall 
reside. 

Actions brought against any persons for any thing done 
by any officer of the excise® or customs", or others acting 
in their aid, in execution, or by reason of their office, must 
be laid and tried in the county where the facts were com- 
mitted. 

The day is not material", neither is the defendant obliged 
to prove that the fact was committed on the day laid in the 
declaration. , Proof of the trespass at any time before the 
commencement of the action is sufficient. 

An assault, being one entire individual act, cannot be 
committed at different times, and c(#iseqiiently ought not 
to be stated in the declaration to have been so committed. 

In trespass and assault, it was alleged in the declaration^ 
that the defendant on such a day, and on divers other days 
and times between that day and the day of exhibiting, the 
bill, made an assault on the pluintilf; the declaration was 
holden bad on special demurrer. But where the declara- 
tion stated that the defendant assaulted the plaintiff' on di- 
vers days and times'*, it was adjudged good on special de- 
murrer (4). 

I'he dcclamticn ought to allege the fact to have lieen 
committed ri et arrmi.v, and contra pacem. Doubts seem 
to have been entertained, whether the omission of these 
wonls was matter of form or substance, at the coininoii 
law. But now, by stat. l6 and 17 2. c, 8. s. 1. the omis- 
sion is aided after verdict; and Ann. c. l(i. s. 1. it 

is enacted, that no exception shtU in any court of 

record of the omission of ri et aV^is^ affitl contra pacem^ 
except the same shall be specially sheWnibr cause of demurrer. 

Ill ‘j.j fJi'tr 3 . 1 *. 70 . 9 34. rcro^fnisinij MiclicH v. Nealr, 

n 24 Oeo. 3. c. 47 . a. 35. . Cowp. BJB. 

0 latt. Sect. 49f». J Ijiitt. '3S3. R. q Uiirc^eRS v. rrctilovc, C. B. 3 Bog. 

4 p EngUfth V. Burger, B. R. 6 K. 4i>3. 

1 % ; 

(4) F roia tlj*’ reiKirt of this case of Burgess v. Freelove, it ap- 
pears that the Court of Common Pleas did not consider Michel I 
V. Neale, Cowp. 828, as a sound authority. But Lord Ellenbor 
rough, C. Ji in English v. Purser, took a distinction between the 
woras ** made an assault’* in Michell v. Neale, and the word ** as- 
sail Ue<F’ in Burgess V. Ftetdove, on the ground that the latter might 
mean that the defendant conitpittfki so many different assaults on 
the different days, adm^n^ however that tws distinction warw^ 
nice. This distinction certainly was not adverted to by ttfe court 
in Burgess V, Frcclovc. 
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The declaration ou^ht to allege the commission of the 
fact positively, and not by way of recital, c- g- lur that on 
aucli a day tlie defendautMnade an assault on the plaintili; 
and not for that whereas^ &c. Formerly it was usual, in ihe 
i'ourt of King’s Bench, to arrest or reverse' judgnieiits lor 
declaring in trespass by way of recital, or, as it was then 
called, the pleadings bjfing in Latin, with a qmd eum. But 
now the court will permit the plaiiitilf to aiueml tlic dinia- 
ratioii by a bill liied right, the time of filing whicii bill the 
couit will not iiiquii'e into\ 

In Parker v. Tanswell, B- R. M- 14 G. 3- 10 MS. 347, 
Serj. Hill’s ColL inJjji^'oin’s Imi Library, an amendment of 
this kind was peifl^Bki after a judgment by default, tlie 
court saying that tne^oped the objection on the quod cum 
would now be at rc'sl, 

III proceculiiigs by original, w^hert' the writ is fM‘t out in 
the declaration, the count is helpc*d as to this defect, uinl 
made good by the writ^ 

If the declaration contains only one count®, the plaintiff, 
afU;r proving one assault, cannot wave that, and proceed to 
give evidence of anothcr- 


II L Of the Pleadings. 

The general issue ta an action of assault and battery is 
not guilty, which^ conslitutes a proper issue, in case the "<li> 
feudant has not committed the injuiy complaiuHl of. 

By stat 7 Jac, 1. c, 5, “In any action upon the r*ase, tres- 
pass, battery, or false imprisonment, agaii^st any J. I^. mayor, 
baiiitr, constable, ^cc. for any thing done by virtue of tiKMr 
ofliees, and against all otiurs acting in their aid or assistaiict , % 
or fw th(*ir command coneerniiig their ofiicYs, they may 
plead the general i?>&ut*, and give the special matter m evi- 
dence.” 

The preceding statute was made i>en>etual by stat. 21 Jac. 
1. c. 12. and extende»l to churchwarclcns, overseers of the 
poor, and others acting in their aid or by their command. 

K Brigs V. Slieriff, Cro. £Hz. 507 t White v. ShSw, 3 Wits. 903. adjodi;- 

s Wilder s. Hsndy, Str. 1 1 G 1 . Maribtll ed on speclsl demnrirr. 

T. Rlfgs,Str. ilOs. V hisitte Pricket, iCsisp N.P C. 

473. 



5a Assault and batteIiy. 

Justification in Defence of Person.-^lf the plainHff was 
the aggressor, and the injuiy of which he complains was oc« 
casionra by his own assault on the defendant, so that the 
act of the Wendant became necessary for the defence of his 
person, the action cannot be maintaine<l because the law 
will permit any degree of violence to be justilied, if it be ne- 
cessary for the safety of the person. ^This defence or justifi- 
cation, which is the most usual in this action, and which is 
technically termed son assault demesne, must be pleaded 
specially {by. 

In like manner a defendant may justify an assault hnd bat- 
tery in the defence of his wife* (6*), or servant* (8). 

So a wife may justify in defence of II^Htusband^, a child of 
a parent, and a servant in defence of fln person of his mas- 
ter*. It must be observed that where a servant justifies in 
defence of his master, it ought to be alleged in the plea that 
the plaintiff would have beat the master, if the servant had 
not interposed. In trespass'^, assault, and battery, against A 
and B, A pleaded son assault, and B pleaded that he was 
servant to A , and that the niaintifi' having assaulted his mas- 
ter in his presence, he in mfence of his master struck the 
plaintiff. On demurrer, the plea was holden ill, for the as- 
sault on the master might be over, and the servant cannot 
strike by way of revenge, but in order to prevent an injury; 
and the right way of pleading is, that the plaintiff would 
have beat the master if the servant had pot interposed, prout 
ei bene livuit Judgment for the plaintiff. 

Justification in Defence of Possession . — So a defendant 
may justify in defence of his possession*: as if A enter the 
close of B unlawfully, B having first requested (9) A to 

X Cockroft V. Smith, Salk. (>49. Ah. 546. (D) pi. s. Adm. pfr. 

y I lii»t . 989. b. 983. «. Cur. in Ld. Raym. 69, mad Salk. 407. 

z jRol.Abr 546 (D)pt I.Bro.Tfef- d Barfbot r. Reynolds and another, 

pass pi. 198. Str. 953. 

a 9 Rut. Abr. 546. (P) |R. 9. ex Rol. Abr. 549.(G) pi. 9. 

b LeMrard v. Basely^ LJ. Raym. 69- 


(6) See the form, Co. £ntr. 2 d ed. 644 . a. 

(6) AVinrira Ent. ed. IGSO. p. 1121. 

(7) Clerk's A 89 i 8 ttliit,p. 90,91. 

(Si In Leeword v. Baaily, Salk. 40 ?. and Ld. Raymond, 62. it 
Mfus said by the court, that a master could not justify an assault in 
defence of his servant, because the master might have an action per 
i^Hud serviiium amilff : which opinion is adopted in Bull. N*.P. 18 . 

(9) Every impositio manuum is an assault and battery, which 
cannot be justified upon account of breaking the close in law with- 
out a previous request. Creen v. Goddard. Salk. 641. 
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•Impart, ni|ty, on hia refusal^ juatify laj’inp: his hand on A. 
in order to romove hin/. . It must be ohserve<i, tiiat B. 
ought not to begin v/ith ^striking^ or ollering violence to 
for tlie law, in the iicst iusciiiic^ merely allows B, in 
defence of. Iiis possession, to lay his band gently on A. 
Hence a charge of beating^ wouudingp and knocking the 
parly down, cannot be justified by a pica of mollUer nia^ 
nt4s mpiisuU\ If indeed A. should forcibly resist the eii- 
dcayour, to remove him, it will then bi^ lawful to oppose 
force to force, and any degree of violence which may be ne- 
cessary in self-defence will be justifiable. If thc entry of 
the close be fotcihle, as by breaking down a gate, or the like, 
a previous request is unnecessary^; for acts of violence, on 
the part of the trespasser, may be instantly oppose^! by such 
other acts of violence, on the iiart of the owiu r, as may be 
necessaiy for the immediate derence of his possession. 

Trespass, assault, and battery, with a stick!^: the. defencL 
ant pleaded as to the assault and battery, that he was pos- 
sessotl of a close, and that the pjainlilf w ith force and arms, 
and with a strong hand as much as in him lay, did attempt 
and.cudeuvour forcibly to break into and enter the said close 
of the defendant, wliereupon the detcndiint resisted and op- 
posed such entrance, and defended his possession as it was 
lawful for him to do, and that if any injury happene<l to the 
plaintifi’, it was ui defence of the possession of tlic close. Re- 
plication, injuria sui pri^priA ahsfjue ta/icausA, and issue 
found for the dtjfemlajpl^' A motion was made to cuter up 
judgment for the notwithsu^^ the justilicatioii 

in the said plea, which >w jbund for the defendant, on I he 
grouinl that the wt be supjiort^, on the autho- 

rity of Jones v/Tr^^ian, ililod. 30. wnire T wisden, J. said, 
“ you cannot justify the dialing of a man in defence of )foni‘ 
possession, but you may &ay that you did motUtcr ntnm» im- 
poncrc^' &c. The case having been argued, Lonl Kenyon, 

J. said, that the plamtilf could not succeed jn his appli- 
cation, unless he could shew that the words wtifiiter maNfus 
impusuit were mc?re technical w'ords ; that a party miglit ri'- 
sist and oppose force l)y force, in dtfimee of hfs poss? j-^ion, 
if necessary: if the resistance W'cre excessive, the plaintiff 
might shew that in a new assignment. Lawreiut* J. sspd 
“ that the general form of pleading bad been by manhx 

and on this ground, that the defendant odght not, 
in the first instance, to begin with striking tlic plaintifi*, but 

f S«e the form, g f.utw. ] xzTt, i Green v GoJefaiR, Salh. 651. 

% » luit. aiU. K* Wc^ttei V. Cuxli, s '1'. U. 711. 

h Grej^ aind Wife v. Hill, $ T. ^ 
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Justijication in Defii^e of Person.^lf the plaintiff was 
the aggressor, and the injuiy of which he complains was oc* 
casionra by his own assault on the defendant, so that the 
act of the defendant became neoessaiy for the defence of his 
person, the action cannot be maintained because the law 
will permit any degree of vidence to be justified, if it be ne- 
cessary for the safety of the person. ^This defence or justifi- 
cation, which is the most usual in this action, and which is 
technically termed son assault demesne, must be pleaded 
specially (6)^ 

In like manner a defendant may justify an assault knd bat- 
tery in the defence of his wife* (6'), d||y7), or servant* (8). 
So a wife may justify in defence of l^|Kisband^ a child of 
a parent, and a servant in defence of nVperson of his mas- 
ter*. It must be "observed that where a servant jiistifies in 
defence of his master, it ought to be alleged in the plea that 
the plaintiff wbhld have beat the master, if the servant had 
not interposed. In trespass*^, assault, and battery, against A 
and B, A pleaded son assault, and B pleaded that he was 
servant to A, and that the plaintiff having assaulted his mas- 
ter in his presence, he in defence of his master struck the 
plaintiff. On demurrer, the plea was holden ill, for the as- 
sault on the master might be over, and the servant cannot 
strike by way of revenge, but in order to prevent an injury; 
and the right way of pleading is, that trie plaintiff would 
h<*ive beat the master if the servant had pot interposed, prout 
ei bene iicuit Judginent for the plaintiff. 

Justification in Defence of Possession. — So a defendant 
may justify in defence of his poss^ion*; as if A enter the 
close of B unlawfully, B havtng^ first requested (9) A to 

X Cockroft V. Smith, Salk. U 4 S. Ab. 546 . (D) pi. 3 . Adm. per. 

y 1 liitt. 8 Sa. b. VIH 3 . a. Cur. in Ld. Raym. 69, and Salk. 407. 

z aUol.Abr 546 (D)pl- I.Bra.Trcf« d Barfoot ▼. Reynnldt and another, 

parti, pi. 188 . Sir. 953. 

a 9 Ri>i. Abr. 546. (D) fil. 9 . e 9 Rol. Abr. 54 S.(G) pi. 3. 

b Leward v. Busaiji Ld. Raym. 69. 


(6) See the form, Co. £ntr. 3d ed. 644. a. 

(6) WijH'li's Ent. ed. |6S0. p* 1131. 

(7) Clerk's A 89 i 8 tatit,p. 90,91 • 

(Si 111 Leeward v. Busily, Salk. 407* and Ld. Raymond, 68, ft 
was aiiid by the court, that a master could not justify an assauU in 
defence of his servant, because the master might have an action per 
sereitium which opinion is adopted in Bull. N. P. IS.. 

( 9 ) Every impositio manumm is an assault and battery, which 
cannot be justified upon account of breaking the close in law with- 
out a prcviot::»r('i|ucst. Green v. Goddard, Salk. 641. 
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•tepart, nuiy, on his refusal justify laying his hand on A. 
in order to remove hiirA It must be observetl, tiiat B. 
ought not to begin with ^slrilcing^ or olleriug violence to 
AS. for the law, in the hrsfc instancy merely allows B. in 
defence of his possession, to lay hia hand gently on A. 
Hence a cha^e of beating, wounding, aiu.1 knocking tlic 
party down, cannot be Jiistiricd by a plea of mvllUer ma- 
/n(s iptpojftul\ If indi^exl A. slrould forcibly i^ist the en- 
deavour, to it^^niove him, it will then be lawful to oppose 
force to fojce, and any degree of violence which may be ne- 
cessary in self-defence M'ill be justifiable. If the . entiy ol 
tlic close be forcible, as by breaking down a gate, or the like, 
a previous Te(|uest is unnecessary^; for acts of violence, ou 
the part of the trespasser, may be instantly opposed by ?juch 
r)tlu;r acts of violence, on the part of the owner, as miiy be 
necessary’ for the immediate defence of his possession. 

Trespass, as^ult, and battery, with a stiefc^: the defend- 
ant pleaded as to the assault and battery, that he was pos- 
sesseil of a close, and that the pjainiill with torcui and arms, 
and with a strong hand as much as in him lay, <lid attempt 
aud^^udeavour forcibly to break into and enter the said close 
of the defeudaiit, whereupon the <ietcndant resisted aiid op- 
posiHl such entrance, and defended his possession as it Nvas 
lawful for him to do, and that if any injury happened to the 
idaintitr, it was in deiVuce of the possession ol the close. Re- 
plication, de injuria suA ppopria al*Sffuc talicausfiy and issue 
fouiul for the defenda|]^> A inotjon was made to enU*r uj) 
judgment for the pljuiyift ucAwithsliind the justification 
in the said plea, w'hiqfiA'gifeiK.und fpr the defendant, on I he 
ground that the pl^cglyB .iibt be support^, on the autho- 
rity of Jones v.Tr^ian/l^lS^dd. 3d. wPre T wisden, J. said, 
“ you cannot justify the luting uf a man in defence of your 
possession, but you may say that you did wo/litcr mmnif im- 
pomre;' &c. The case having been argued, Lord Kenyoiu 
i\ J. said, that the plaintiif < ould not succeed . pi his ap]}li- 
cation, unless he could shew th;;t the words mifiUcr munas 
imposuit were mere teclinical w'onis; that a party might ic- 
sist an<l oppose force by force, in defence ot his poss( shoii, 
if necessary: if the resistance W’cre excessive, the plaint iii 
might shew that iii a now assignment. Lawrence J. 

“ that t he general form of pleading htul been by m<>U't6rmam.t 
imposuit, and oti tliis ground, that the defeiKlant odght not, 
in the fiiW instance, to begin with striking the p.ainlifl, but 

f Sw the form, a t.iit*. 1 4 ;5. S Grwn v OoiiiM, 651. 

fi » lnsr.^n>. ^ WcaT«i V. Uu*ij, S I . K. 

li Gregory wii W ife T , H ill, • T. R . QD9- ^ 
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the Isiw allows him either in defence of his person or possef^ 
sioii to lay his band on the plaiiitilf, and then he may say, if 
any further mischief ensued, it was inconsequence of the 
plainlilt’s own act; so that the battery follows from the re- 
sistance. But it docs not nec!essarily follow from any thing 
state^d in this plea, that the defendant did more than gently 
lay his hands on the plaintiff in the first instance; and if 
not, this pica may stand consisU^ntiy with the autlKurLties.” 
Rule discharged. • * « . ' 

In framing justifications in defence of pq|^ession, it is not 
necessary for the defendant to set form me pafticulars of 
liis title; it is sufiicient to stale that defendant was pos- 
sessed, &c. for this is merely all inducement and conveyance 
to the substance gf the plea. 

Trespass of assault, battery, and wounding. The defend- 
ant pleaded tq^the wounding, not guilty*, and to the assault 
and battery, that he was possessed of an house in such a 
parish for years; that the plaintiff entered his house, and 
would have thrust him out of possession thereof, where- 
upon he malliter mantis imposnit^ to put him out, and the 
harm, if any done, was in defence of his ,own possession. 
On demurrer, it was cohtended, that the defendant ought to 
have set forth particularly who made the lease, when it was 
made, and lor liOw many years; but the court held the plea 
gooil, for the sUitement of the posse ssion for years, was only 
an iiulneeiueut aiul conv(yanre to tlie justilic’ation, the sub- 
stance of wliii’h w’as, that ho offeted to thrust him out of 
tlie possi ssion of his house, and that the title or interest not 
coining in questioh, it was nol ntgcessary that the allegation 
.should be ^eerlain AS where a jclaim was made by the dc- 
fOmlant. ^ - ^ > * 

The ohseiA^at ions which have been made in respect of the 
dcfi'iu’ie of real nroi)erty» apply also to the defence of per- 
siniiil property, lor the protection of w hich the law w;ill not 
piniuit violence to he olRu-d in the first instance; and al- 
though it bi|^ot necessary in this case to request the person 
who has taken the property to restore it, yet, unless sucK 
property is seized, or attempted to be seizeil, forcibly^ the 
owner canrtdt jnstity any thing mom than gently laying liis 
ha;u!s on the tresparser in order to recover it. 

Jus tipi' a Hons hif Ofpvers exervHag Process. — In like man- 
ner a sheriff’s ollicer cannot justify any act more than lay- 
ing his hand auotlier for the purpose of executing l^al 


* I Skcvill r. Avery, Cr«. Car. 139. 
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process, unless acts of violence become necessaiy by a 
resistance on the part of the person apprehended, or an 
endeavour to rescue lumself*. 

A battery cannot be justified by shewing an arrest mere- 
ly", because an arrest nmy be made without touching the 
person, as if a bailin’ comes into a room where the defendant 
is, an<l having lockeci t!uj door, tells him that he is arrested, 
that is an arrest; for the defendont is in the custody of 
T he officer. 

It has been doubted, whether a defendant can justify a 
battery bj?^ratlhfe that lie gently laid his hands on the plain- 
liti* in order to arrest him, and did arrest him. But this 
nfode of pleading was adjudged to be good, inTitley v. Fox- 
all, Wifies, ()88. And iu/rottage v. Pe,tty, Ua. Temp, 
i lard w, and MSS. where to trespass for assault and battery, 
the defendant as to the assault and battciy pleade<l, that the 
plaintiif enteitxl his house without his leave, and there dis- 
turbed him, whereupon the defeiiflant recpiesled the plain- 
tilf to quit his house, and U'caust* the plaintiif would not, 
1 lie ddendant v^enUif /aid ids /lands on tlie plaintiif to thrust 
him out: on demuiTer, the case of Williams v. Jones was 
cjted as an authority to shew that this plea was bad; but 
Lord Hardwicke, C. J. said, “It was not determines! by us 
in Williaiiis v. Jones, that a batb^ry could not be jiisUiled 
by a inoUitcr manus imposuii^ but lliat it could not be jus- 
tilicd by merely shewing an arrest.*’ 'riiecouit were i lcarly 
<»f opinion that the plejr was good, and gave judgment for 
the defendant (10). 

Ill TniKcott v/Cnrpcntcr diMfr IHiai, n v.' id«idi,C«.Tvmp. Il«rd. 

Lord Kayni. W'UHttuiii'v. JoneK, ^ 6 . 

Sir. 1049 . ami Cu.TciQp. Hardi 

more fully reported. 


(10) See an exct.llent note on this subjeet, and on the mnWiVer of 
pleading justilicalions <if this kind hy Serj, Williams, in Green v, 
Jones, 1 Suund. ^29(>. “An oflice/eaiiiiot justify more than the 
assault, by virtue of tlie arrest, without shewing tiM the plaintiif 
r<*siste<l or (;ndeavuurcd to rescue liiiuself, nnietif it be by way of 
moUitur manus imposuit, and in that manner he may justify I he beat* 
in^ without shewing any resistaiice or attempt to resdlte^* Hul I, N • 
P. 19 . cites Titley v. Foxall. In this ca^e, however, as well as in 
the case of a ptea of resistance, or an attempt to rescue it is com- 
petent to tlie jdaintiff to re|)ly an uiijustitiable or subsequent bat- 
tery, as suggested by Kingsinil, J. in a ease in H. 7* ^ “Que 
puis cel matter de ces mains le defendant plaintiff.** bee 

Mr. Durnford’s note on this subject in his muuble edition of 
Willes’s Hejiorls, p. I7» n (b.) 
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Regularly, when the defendant Justiflea under a writ, 
warrant, precept, or any other authority, he must set it 
forth in his plea*. 

Other Justifications . — ^The law looks with an indulgent 
eye on such acts of discipline as are necessaiy for the pre- 
servation of social order. Hence a master jnay moderately 
correct bis servant, a parent chastis^ his child, and a school- 
master his scholar*. In Bke manner an oiRcer may justify 
the inoilerate and reasonalde correction of thOse^f^ho ara placed 
under his command, if they disoliey his eix^rs. 

The defdhdant may ji^itify even a main^n', Sf done by 
him as an ollicer in the army for disobeying orders; and he 
may give in evidence the sentthce of tlie council at war 
u(K)n a petition ngaipst him bj^thc plaintiff^ and if by the 
sentence the petition is dismissed, it will be conclusive 
eviflence in favour of the detVndant. 

The several preceding instances of JustilicationB must, ns 
has been observed with respect to the justification of son 
assault demesne, be pleaden specially'. In framing these 
pleas care must lie taken that the battery be aiimitted and 
confessed; otherwise, on demurrer, the plaintiff will be en- 
titled to judgment; for it is a rule of pleading that the 
party justifying must shew and admit the fact. The fact 
admitted must also amount in law to a battery Irtf the de- 
fendant, otherwise it will not be tantamount to an admis- 
sion, and the pica will be bad, as being in violation of the 
preceding rule; although the defendant might have suc- 
ceeded, if he hid pleaded the general issue. The following 
case will illi|j^|iite this position. , ^ . 

Trespas^'^iis^ult, and batteiy. The defendant pleaded 
that he was.rifMgon.a-horse in the king’s highway*, and 
that his. home beSig frightened, ran'awray with nun, and 
that the^pTaintiff was desired to go out of the way, and did 
not, and the horse ran upon the plaintiff- against the defen- 
dant's will. Qn demurrer the plaintiff had judgment, be- 
cause th^iittf^buit had justifi^ the battery, and yet had 
not coufesj^’that which amounted to a batteiy by himself; 
for if the ll6rse ran away against the will of the rider, it 
could noting said, yith any colour of reason, to be a batteiy 

iS— .p ' . 

• 1 IiMl. S 83 .S. Matthews ▼. Cary, M$.Gilb. 1761. Bwil. 

a Mod. 137, i 38 . Carth. 73. S. C. N. P. ig. S. C. 

p Rwlal's Eatr.Sl 3 .pl. IS. Ed. sad, r 1 Inatasa. b. 
q Laur Sad Deahtcg, H. W. 3. per a Gibboaa w. Pepper, Salk. 6 S 7 . and 

Treby C. J. UNMhwSitUnsa. Salk. Lid.lUy«. 33 . 
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in the rider (11); it was admitted, however* by the court, 
that if the defendant bad pleaded not guilty, this matter 
might have acquitted him upon evidence. 

Of local and. transitory Justifications.^U the cause of the 
justification be local*; as if a constable of a town in another 
county arrests the body of a man that brt'aks the peace, the 
coi^ble ms^ in his justification travei^se the ebunty in 
which the declaration is laid : but he must not onlv tra- 
verse that bat all other places, saving in the town whereof 
he is constabie^ So if the declaration charge the defen- 
dant witk; an aAault and battery in London, , if the defen- 
dant ju^ify in defence of his possession at Waltham in 
Essex, he ought to traverse every other place except Wal- 
tham*. To tmverse the parish ainl not the county will be 
bad on demurrerL * ’ P ' 

If tlie matter of the justification be transitory, it ought to 
follow the place laid in the declaration*. 

An action w*as brought for a battery at D*., the defen- 
dant justified under the comniAid of certain baililfs executing 
legal process at S. in the same county, 'rtit* plea was 
holdeii to be bad, for the bailiffs have autliority through- 
out the whole county, the causti of justification was not 
local, so that the defeiHlaiit ought to have iustified in the 
same [)iace in whicli the plaintiff had declared. 

A battery in his oWn defence is not local but may be jus- 
tified in every place; cronsequently, such a justification, 
according to tUe preceding rule, must follow tiie place laid in 
the. declaration. 

If a justification be at the same time and pl^ it is need- 
less to aver, that it is the same trespass*. 

Where the defendant pleads a locral jlfltiflcatioii^, the 
plaintitT may vary in his replication, either in time or platre, 
from the time or place laid in the declaration, and it will not 
be a departure. 

t I Inft. 882 . a. b. • Brid^ater T. n Ijet, iis. 

11 PfacArk V. Peacock, Cro. Eliz. 705. b Puract ?. HalcbtllSi,'Cro. EIiz. S 48 . 
X Briiiswaicr v. Bytbway, 3 i«r. iiS. c Kinj^and nx. ▼.Pbfpponl.Cartb. 80 1. 
y Johnaon r. Burton, Crg. £liz. s6a. d Serlc w. l>ar ford, Bay m. 180. aud 
z 1 lust. 382 . a. b. Lutir. 

. M iif. 'a uii .1. .Ill — 

(11) If A. beats the horse of B. whereby he runs against C., A. 
is the trespasser, and not B. So if A. thkes the hand of B. and 
with it strikes C., A. ia the trespasser, and noCB. Per Ciir. Salk. 
638. and Ld. Bayui. 3p. ^ 
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ASSAULT AND BATTERY. 

To an action for dn assault aiui battery, the defcndiiut' 
may plead, not guilty within tour years next after , the cause 
of action**; but if he mist^kea tlie limitation of time, and 
pleads, not guilty witUpi six y^ars,*thc plea will be bad on 
ileniurrer^ Prom a r^ent case it appears that this demur- 
rer must be sjjccial*. 

Of the The usual replication to the preccd- 

ing jj^tifications where tJbeSr consist merely of .matter of 
fact, triable by the countiy, as assault <iifcufe.vwc, ,is, that 
the defendant committed the tr^passcs of his owmi wrong, 
and witliou^he cause alleged by liim iiijiia pl^<t.^This is 
termed a re|nrcatioii de su& nropria absque tali causSy 

If tlie defendant pleads assamit demesne^, aodtheplain- 
tiff can justify it, such justification ought to be pleadea spe- 
cially; for it eani||^ b<f given in evidence under the general 
replication of de vijuri4j(ju$ propria, 

• On the general replication of dc injuria sud propria to son 
assault demesue^^ the plaintiff cannot give in evidence a bat- 
tery at a day and place diffefpnt from that laid in the de- 
claration. 

Hence if there were two assaults, one of which the de- 
fendant carf justify, arid the other not>, the plaintitf miisl; 
new assign the assault for which he brought his action (12), 
otherwise! the defendant will be entitled to a verdict on iiis 
justification. f 

Where the plaintiff declares of a single act assault and 
battery*, to which the defendant ple^s W/ f/emewi?, 
the pluiutiff cannot reply de injuria sua proprid^ and also 

.... ^ , 

* 91 Jar, 1. r. i6. t. n. i jUMVoa ▼. Skryuialtcr, i Uion^uL U. 

t JBIackmorc ▼. TidUtfly, SDfk. 42S. 2a:i. 

and Lord lUym. lo^. k 3 KoU. Ahr. Gso. ((') Woltihv 

^ Mactadieii v, Olivant, EaatV IL v, Oakley, London S«Uiuf(s ufUr 51. 

0»8. T, 40 Cii o. j. MSS. 8. I*. |»cr Ivtn- 

h Kiiif and ua. v. Pbippard, Cai*ib. you, V. J . 

981. I r ranks v. Morris, lu Last, 8j. n. " 

■ ' ' " 

( 19 ) ** If ^rc were tdb batteries on one day, and tlic one were 
on the plaintifi'^s own assault, and the other not, if the defendant 
will justify one de son Asaff^ demesne^he plaintiff may niake,|^ new 
atuilffninent of the other lottery/* |4 t Cur. in Elwia v. LWbe, 
6 iVfod. IfO. A new assignment, however, in these cases, is only ne- 
cessary where there is but one count in the declaration ; for if the 
declamtion contain as many counts ak there w{rre assaults, fkd' find 
some of them cannot Se justified, die plaintiff n|ay prove 
without a new assigumept Bull. N. P, 47. 
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new assign that the defendant beat the plaintiff in a mow 
violent mannc{ than was necvss^i-y for the defenre of him- 
self; because such replication new assiiymnent consti- 
tute in effect a double replfibation, is not allowinl by 

the rules of pleading. 


:1V, 0/ the Verdict mid Judgntem, 

]>A MAGES may bo given in this action not nuMolj for the 
corporal injury, nliirli in many c;iS4s ina\ 1 m‘ sevy small, 
but also t<>r the (h grading insult with iWnVh it is accoiii- 
panu‘(l. 

Against joint trespassers there can 1 m* but one satisfac- 
t’ofi®, and, therefore, if fbey arc sued in one action, altliough 
th<*Y sever in pleas and issues, yv\ om* jiny siiall da- 

niagi'S for all; and if all the issues are found for the plamtdl, 
the Jurors ought not to sever the damagt's, for, if they do, 
the \er<liet will be vicious (I.*)). And if, in such i n^i\ jud*/- 
nient be cuton*d for the sepaiiite damages, such jUfliMii<*iil 
u ill he crroneous^ But, before judument, llic* cic fee t of the 
\enlict may l)c» cfln\l, by tlie entry of a tnt/ir pmse^jni 
against all the defendants, except one," uiid taking judMue nt 
aeainst that one only®. 

So if joint defendants suffer judgment by dfdault, ami 
the plaint Ilf execute stperat^* writs of inquiry ai'amsi ilnm, 
A\hereu]K)n siwend damages are giw n, it is irn • vdar; and 
if liiial judgment be entere d for those dnHingcs, sueh judg- 
mi nt will be erroneous^. But, be fore final jmigiueut, tin* 

t 

n Hob b(> Ilc’><ton’» rase, 5tb Rc»q1. o Ronnr) % Stiocb, ^ •tilli \t) 

II 7 I» MilrluUt IMiUiutik, Cf 'i U IM) 

11 CrniM* V llommcr^tciM*, <'ro. Jar 

11.J. Ilillv GoimIcIiiUI, 5 Burr. S79I. ^ " 

W / - - - --- - - ---- 


(13) On the trial of an ^etion agaiiRt tWn defendaitta A. imd J’. 
it was proved that the* assault b\ A. Wai nmrv violent than that b) 
B. I-ord Ellenborough C. J. tcld the jury lliat th** d«ii»iige^ could 
not be severed, so a^ to give more danmgeb against A. 

B. but that they might give their %'#rriict against IjoUi, to the 
amount which they thought the most nil |>ablc ought to pa} . Browi 
Allen and Oliver, 4 Esp. N. P« C« 13^. 
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court will permit the pjaintifl', in order to cure the error, to 
aft aside his own procce^|)lgs, upon paymeat,of costs, and 
to issuer new writ of inquiy. ^ 


BBnsaaaBaKasseteasH 

V. 0/ if e Cosl$:^ 

Bv stat. 3*2 and '20 Car. S. c;' 9. (14) ** Ih all actions of as- 
** sault and batter}', 'wherein die juijgp at the trial of the 
*' coMiiislialMROt certify ui^er his hand updo the'liack of 
** the reconl, that an ftsallk amh bfittory wits' sufficiently 
" fkewed by the plaintiff against^e defendant! the plain- 
tiff, in case the iuiyj^l find4he damages to ^ Under the 
“ value of forty aapllinp, shall not recover more costs than 
tiie damages so found shall amount unta” 

’Upon this statute, which does not extend to writs of in- 
quhys, it mubt tie observed, that a certificate of an assault 
only is not sufficient to entitle the plaiiftifi' to full costs', 
niKlf. coiLseiiitcndy, although an admission on the record of 
a batteiy, by a justification of it, will supersede the necessity 
of a ccrlifiiliti**, yet a similar admission of an assault only 
will not'. f 

An injury to a personal chattel, although laid in theVame 
di'idtration with an aafniult and batteiy, is not within the 
statute"; luit this rule holds only whcrc’such injyiiry h a sub- 
stahtive and independent injuiy, nn(\^tated in a distinct and 
indepeiulriit count ; for whew in trespass for an assault and 
battet)'’' and tearing piaiiitiff*8 afodigs, the jniy found that 
• the tearing was in coni^ucnce of tfic totteiy, and gave less 
than%rty shillinup dating, jt was holden that the plaintiff 
was not entitWil to any more costs than damages. So where 
in an action of assault, and for tearing the plaintitf’s clothes, 
thtt ipkiintifl' recovered less than forty sbillingsr, uUhpugti 

q Sh^Monv. LudmU^CB T»4.G«o. |. u Milbowrat r Rnde, 3 Wilg. sjj 
Bull N. P. % Cottmll w. Tolly, 1 T. R. 655 

r Smith V Ler. 10^ Hamioiitv. Athdesd, B R. T 

« Smith V. £d{o, 6 T R. €Joo. a. Bull. N. P. 3 ai 9 . and SayerS 
t Pgg[e ▼. Crtod, 3 T. R. adl Bren. Rep. 91. ^ 
nail <^/Rcdmond, 1 ThunWn*^. 16 y McariT. Groeniyi^yi l tt. ^k^l 


(U) Extended to coarts of Great Sessions tor Wales and CShci- 
ter; €ourt of Comiftoa JfkaB for county palatine of 
l>mrt of Pleas for cotmty palatme of Duyiiaini by stat II 
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the declamtion chai^"^ the the clotiics as a siibstan* 

tive fact^ ytlf the tearing'b^iig in the same cqunt with 
th^ aftytult and batter^, and alleged to have been dwe at 
the slunc time and place, it was holcHsi tliat tlie plaintiff wn 
not entitied^^'to any costs than damages; tor the court 
will construe the declaration so as to accomplish the obgect 
of the statute, and after a genml v^ict, it will be inti'iuied 
that tiie tearing was fduiid ta be part of the same act, and a 
consequence ot tiie batteiy*. . 

By stat. 8 and 9 \\r, 3. c. 11. 1. 1. Where several persons 
are made defendants to any action or plaint d^tresiniss (1&), 
** assault, or false unp^niiie^t,llnd any one or more of 
tliem shall be upon tae trial thereof acquitted by verdict, 
** eveiy pe|^n so ai^quitted shall h^e Ids costs in like man* 
ner as if a vonlict had la*en given agtipst the plaintiff and 
acquitted all the defmdants, mdesn the judge, before 
whom bucii cause shall be tried, shall, immediaithj afUr 
“ the trial thereof in open court, certify upon the record un- 
dor his hand, tW there was a ivasonable cause fur making 
such person a defendant to such action*.” < 

111 assault and battery against several defendants, oiw let 
judgment go liy default, and the others pleaded not guilty ^ 
i )n the trial, the jury gave damages against hiiii yvho had 
sutfered judgment by default, and found tiie other defen- 
dants not gudty. ^ \V ilniol J« beiiiff desiriKl to certity that 
thea' was a reasonable cause to make the others defendants, 
said, he tlidUght the stat 8 and 9 W. 3. c, il. s. 1. did not ex- 
Uaid to this case, buf^ only to v 9 MC» whore some of the de- 
ft'iulants arc convicU'd byj^erdict, and others acquitteil. In 
this cast^ it is as if they bad severed in pk*adiiig, and as il 
the action was against the others olMy ; svpd on tbenie grounds 
he rcffjsed to certify. 

By stat 8 and 9 W. 3. c. 1I. s. 4. “In ail actions of tres- 
“ pass, (commenced or prosecuted in any of his M%jesty*^ 
“ courts of record at Westminster, wherein at the trial of 
“ the cause it shall appear, and be certilie4'^ the judge im- 
“derhis hand, upon the bark of^hc recom,'that the tres- 

jt I.«ickw<MNtv SUnntnl, sT. R. 482 b CuIUmv Harrifoiiaodotlien, Wor- 
S. P crite^Lcttl Am 1757, MSS. 

a Ite F«riiewi«ii Potherby, wd aao- ^ 

Mr, 4 Caoipb: 137. ^ 


trespass vi et urmif ; for ft^^bceo holden, that thia 
i not extend to actions of trespass on the case, at for u 
mnsance. Tinping v. Coot and Nutt, H. 8 O. 8. B. R« MSS. 
C. cited ip Butler’s N. P. 33 1, by the name of Dtliboii v. Cook. 
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pMBs upcti tvbtch any ^‘fSMbijfHddit shain^e fo!m(!' 
*^iiful«ai}kd jAalwiious, llle re(^)ver not only 

‘Mi^ damages , but full t y 

L Of the Cert/ficate untler the 43 EHjl (o (tcprioe^'e'VifS^tiff ^ 
^ ^^***’*^^* **^* T>receding stsitutes r!W)lo.fltaintif», Ify moans 
foftlffe^tt<i|ge^8 crrtifioato, lo n‘c*<n( r full co^ts; it toniains only 
to mention the 4Srt Mliz. #. (i. g. ‘2. v/liich ftiipowers j«d,u:< s in 
all pt^rtional actions, not theorem t^xirpted, to dephve plain- 
tilFs, by nieang of a cxaliKc*atis wlych may be granted under 
certain circumstances, of the benefit of full costs. 

The prctvigiiDns of this statute are as follow*: “ If upon 
“ any action personal, blbu^Iit in any of the king's courU 
** at WestminsUT, not being for any title or interest of lands, 
“ I l(i) nor conceniing freehold or inlit ritance (A' any 
“ lands, nor for ai^ battery, it shajl appi‘ar to the jndgt's 
•• for the same court, and so signified or set down by the 
justices before whom the siinie shall be tried, that the 
“ debt or damages to be rot‘oven‘d tlKTein shall not auioiuit 
•• to the sum of forty shillings or above, tin* judges before 
whom any sindi action shall be pursued shall not award 
*• for costs to the plaintiif any greater eosts than the amount 
of the debt or damages recovered, but less at their dis- 
“ cretion.’* 

In trespass for an assault and taking a ro|)e,'tlie jury gioe 
eighteen-pence damages*^. And Mr, Justice Ihiniet, who 
tried the cause, certified aeeordingto st. 4.3 Mliz. c. o’, in or- 
der to deprive piaiiitifi' of cost.*.. The plaintiff however moved 
{as it was a new case) for costs dc tnvremento^ pivteiuling 
that here \v«nsau nsportavit^ which, on the '2C & *23 (^ir. -2. c. ,0. 
had betMi always holden to carry c osts, but the court in this 
case n'fuscd to give costs, for the st. 4.3 l"diz. takes in all but 
a few excepted <'asc8, of which this is not one. “ And 

c 48 £Us. r.(>. h. fi. d Ualkcr v Kubiiisun, Str. i J.iJ, aiul 

I WiH 9'’. 


(lt») An action on the ctiw, for a disturbance of or injury to the 
pUiintifT'H right of common, i» not necesAarU^ an action for any ti- 
tle or interest of lamls ; 4t itmy be brought in order to a**^ert su«-h 
title, or a right to such interi^t; or it may be brought against a 
mere wrong-doer, when the plaintiff*’* title to common is not dis- 
puted; or' against anotheif roniinoiier, wlicre there is no question 
on the right of eitfiri* pitfty : in the Uo last cases it is within the 
statute, and the judge may certify, fidmoosou v. Edmonson, 
S East, 294. , " • 




c HuHand v. Ckirc, C B.T aa Geo. Sayer oirCoBts 

• % * 


(17) In White v. Smith, C. B. £. 17 Oeo. 2, Willcs, C. J, in nii 
action for taking sand on Ilounbloi% Heath, certifi^ under tliibhU- 
tute. A bimilur ceitihrate was grai^d in Bartfet v. Robbins, 
C. B.£. /j *Geo. 3. in an action of nasuni^Mt, and by Kcn}oii, 
C. J. in Daiul v. Sexton, II. 29 fJeo. 3. 3 T. U. 37. in un ac- 
tion of trespass ri rt armis for beating a though it was urged 
that the stotute applied to those actions ‘^only w Inch coidd Ik* 
brought in the county court, and that consequently it did not ex- 
tend to nil aetion ri et armif. The Court of King's Bench con- 
curred ill opinion with Kenyon C. J. as to the firopnety of granting 
this e<TtiH<*ate, on the authority of tin' preceding cobcs. in Emmet 
V. Lyiie, E. 45 Ci. 3. I N. R. 235. Sir J. ^inslield C. 3 , n r- 
tified under this hlatutis in an action for false tinpiiboimieiit ; the 
court wcr<* of opinion, that the ci*rtifuiite was rightly gmiilcd, he- 
cause ail iinprisonmeiit did not nccebbardy include n battr'ry, Jii 
Kdiuonson v. Edmonson, Carlisle Summ. Ass. IH0(), Sutton, li.uoti, 
eertified in an actiiui on the caia* for an injury done to the phiiiitiirs 
riiflil of cointnori h> digging turves there ; and the Court of King's 
Bench held, that the ceitificiite was proper. See H East, 29 1* ami 
.iiitc. n. lb. 



OF THE ACTION ASSUMPSIT. 


I. the Action ofs^jAttw^nt, and of the Agrees 
iHent, for the Non-paformanee of which this 
Action nu^f hthnaintained. 
n. Of thegeneral Indebitatus Assionpsit. 

III. Of the Declaration. 

IV. ' Of the Pleadings, 

- 1. Of the General Issue, and what mag be 

given in Evidence under it. 

3. Accord and Satisfaction. 

3. Infancy. . 

4. Payment. 

6. Release. 

0. Statutes, 

1 . Of tSmitation. 9. Of Set-off. 

7. Tender. 


I. Of the Action of Assumpsit, and of the Agreement, 
for the Nom-petformance of wludh this Action may 
be maintained. ^ 

DAF/N/T/OWr-'Aie action of assumpsit is an action of 
trespass on the case, whereby a uompenswon, in damages, 
may be recovered to ap iiyuiy sustained by the non-per- 
formance of a pato agn^raaent 

Agreements are distipguishedt intd^ agreemmits by spe- 



n^y WK ITV liV of : 

an. 

they., are 



:lau(Hlots» 
Its db 


ciauy, jma agrcemeni , 
not n£M;niz6*ltAy'*iMM|»' 

* agiWnWjjjlf hf 

parol, the actkm of covenant^ or ilobt being 
medy for the non-pej^rmance of agrt‘emc<iflS by specialty. 

The essential every parol agit^nent are, the pro- 

mise or uiulertaking of olif paHv* an<l%he consideration on 
which such pniinise or undertaking is founderl, prawdin^ 
from the other party. Sqmetiy^the promise is cxpnssi a 


by the party, and sometimes IT is raised hy implication of 
law. In the former case, it is temied an expreto, in the 
latter, an implied promise. In piirgl agreemeutSi the law 
will not imply a ( oiiHideration; consc^cfleutly, in actions of 
assumpsit, a consideration must lie staU^ and proved (1). 

Of the Consideration . — Every promise, for tlie lion-per* 
formaiicc of which an action of assumpsit may l)e piitintamed» 
must be founded on a sufficient consideration (2), that is, 
a consideration either of lieuelit to the dd^ndunt*, or of Ik^- 
nefit to a stranger^, or of damage, or of loss* sustained by 


a Per Skynnrr, C. D. ilcUveniif IH« T. R. tf4. ind Cooks ?. Qxleyt 3 T. 
ooiiuon of tho judpiM in lUiin v. It. 073 

U. P. 14 Muy, 177H, 7 T. <1 Per< 9 Swdy aiidFeiiiifr,Jt» iuOfrea* 
R. .'irii. 11 ti'ftf t. Rarkfri Cro, Elig. 194 

b RoniniH y. Giiyldlcy, (Vo, Jiir.* 50 . 7 . % IVr KitenlioroiiKb, C, J iti lluRtt T 
c Pci ituilcr, J 111 Ncrot v. nallafc, .1 (*07, 4 EaitV R. 194. 


(I) BilUof exchange ami pmoiiiMcny notcN form an excfption 
to this rule. 

(^2} It is worthy of ohsc*rvatiou, that Sir William BlSrkstone, in 
that part of the third \oluiiie bis ('oiinnentaries, wherein lie 
treats of the action of nssuiupkit, has not mther nBiinsi, desCfilMfd, 
or even alUuled to the coiniidemtioii requisite to support an attuiup- 
bi{ : and what is more reruan^hlei tjie example put by him in or«» * 
cler to illustrate the nature bf the action is, in the tenns tii which#, 
it is tluTe stati'd, a cdle of nudum pnvlnm i If a builder promisest 

undertake# or assuine^ to Cuius» that he will build and cover his 
iioiise vrithiii a time limited* and Jails to do itf Caius has an actsoii 
on tlie case agaiuht the builder for this breach of liis express pro- 
mise, undertakiim, or assumpsit.*’ Sec 1 Roll. Abr. 0. 1. 41, 
Doct. and Stud. Dial. 9. ch. 94. and Elsee v. Gatward, 5 T* R. 143« 
atmi an action #111 not lie for a nwre nonfeasance* unless the pro- 
mise i^ founded on a coiihideratioii. TUs raiPgjjrk ought not* iR^ther 
was it inteiulefl* to derogate from the justly celebratcil 

writer* who for coniprenensi^*# design* ltt(OHPk arrangeaient* and 
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the "plaintiff, ai the request of the defendant : an<l herein 
the law of England adopte #nd recognizes the rule of the 
civil law, ex undo pat io utMidltUur aciioK 

Any act of the plaintiff, from whuph the <lefendaut de- 
rives# benefit or aclvantage, or any mboiir, detriment*, or 
inconvenience nustained by the plaintiff, j^owevcr sniali^ the 
benefit or inconf^cnicnce may be, .is a sufficient cuusider- 
ation, if such act is perfornii^d, or ^^w^iiconreniiriu e suf- 
fered by tlie plainer, with the iboi^sent^ either express or 
implied, of the defendant^ or^ in the language of pleading, 

“ at the special instance request of the defendant.” It 
is, however, clearly estabhM^, that the consideration must 
be of soiaie value, m conteiripfation of law (3); for where A. 
in consideration thatB. ^uld anesbite at will to him, 
as his counsel sliquld de^se, pron^ised, &c. it was bolden a 
void promist*, for want of a sulTictent consideration, because 
B. might immediately determine his will ^ 

So where the tesUitor had committed to the care of the 
flefcudant his ciiiUtreu^, and the disposition of his goods, 
during their inh^rity, ./br their education^ and thereupon 
the defendant momised the testator to procure the assurance ' 
of certain lamls to one of the testator’s children, the consi- 
<liTaiion was holdeii iusuificient ; for the law would not in- 

f 17 K. 4. 4 b, Plowil. 305 n. 303 li. i Stolcrs v. l4*\i is, ] K. o |. Cbild v. 
g WiUtnitisuii V. ClOincnl)i, I Ttttmt|. Mgrlcy, h’I'. K.oio. 

TriS. k I ItoU ivbr. 03. |>l. :(j, 

h .Sturlyn v. Albaity, Cro. Kliz. (i;. 1 SiiiUh v. Sinitb, u Ia-oii. S3. 

Mfirrb Ciil|»rp|H’r, Cro. Car. 7o. 

8c« 4 Taunt, oil, uimI p. 4S. 

, 

elegance of diction, is unrivalled. It is possible, that the ]eariie<l 
coinmgntator might have selecti*d liis example fmiii llro. Abr. tit. 
Action tur !e Case, 72. without iiilTertiiig to the omission of the 
cousidemlion. 

(3) The tnise of Wheativ v. Law', Cro. Jae. Cfi7« (rf.*eognize<l hv 
•Holt C.J. in Coggsv. Bernard, Lord Rayiii. *)i0.) in wluch^it ' 
' was adjudged, tl»t the arceptance of a sum of money by the de- 
fendant from tlie |»laintifi', for ttie purpose of paying it over to a cre- 
ditor of theplainuff, was a sulficient c33iisideration to’^support a 
promise l>y the ddendant to perforui the trust, may a|>pear an ex- 
ception to this rule. exception, however, is only apparent ; 

for, frmii the report of the same ease iu PiUui. 281, under the luiinc 
of Loe*s case, it is evident, tha^ the Chii^f J nstkyronsidered the 
detention of the inoiuw os a damage to the plaintiff Whetiter the 
application of the gi^w as just in tliat case, is another question. 
It is clau', howev^iypt Uie rule ^scHf was recognized by tlie 
court. 
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tend that the defendant had made any private ^ain to him- 
self, but that he had disposed he goo<ts for the benolit of 
tile children, according to the tiftiBt n'posetl in him. 

'I’he mere pt‘i*foriiiayce of an act, which tiu* party was by 
law bound to {K^rtbrni, is iK>t a sutricic^nt consideration. 
Hence a promise piailo by the master, when asliip was in 
distress, to pay an V^^ra sum to a mariner lis an inducement 
to extraordiftary eti-rtiou on hia part, has ln»en hohleii to he 
void ; because a seaman i|rj)Ound to exert himself to the ut- 
most in the service of t he ship*. 

So where, in the course of ij^fmage, some of the seamen 
deserted, an<l the captain, iiotDtmig" able to find others to 
supply their place, prompt to (fividc the wag^s, which 
would have htM'onie due m them# atnong the rcniaindat|pf 
the crew, it was liold('n% that this protnis(j was^voi<i^1or 
want of a consideration ; for the desertion of a part of the 
crew was to bt* eoiisideivd as an emergency of the voyage as 
luurh as their diiith, and the remainder of the crew were 
bouK.l, by the lernis of their original contract, to esert 
themselves to the utmost to bring llie ship fo safety to her 
<lestine<l port, 

Niitunil alVcctiou, although sullicient to raise an use, is 
not a su(lici('iiL cousulcMation, whert uu an assumpsit may he 
Ibmuled® (t). 

Where A, is indebted (uB. in one sum, lunl B. is indebted 
to C\ in a less sum, if B. promises A. to discharge? him of so 
much «»f his <leb(, as anaamis to B.’s debt to C., this will be 
a giH.)il consideration for a promise by A. to pay C. the debt 
due to him from B^ 

m IlnrriN v. Watiuiii, IVnkr, N. P C. o A|rrf’iS by thr rourt, in Dr«ft v. J. S. 

7 '*. 1 ^ 1(1 Kt’tijwH, J. fiiMl wiff*, Cru. Uiti 7S6. 

II Slilk V. Myrick, 3 Cain|i. N. P. C$ p. Owultinbuiiougb, 40. 

317- 


(4) A reletLseof an equity of redemption in a good conMtdernttolit^ 
and the coniinon law will taka notice, that the mortgagor has an 
ec|uity to be relieved in Chancery. Thorfje v, Thorpe, Lord liaym. 
CkiJ. But vtit Preston v. ChriHtmas, ^ Wil». 87, where it was 
iioldeii that the release of an equity of redeiiipttoti was not 6f any 
value in contemplation of law. in Wells v. Wells, 1 Lev. ^273- 
a release of an e<|uitahTe interest was held a good considemfiqii. 

How far a iiibra! obligation is a sufficient consideration, and what 
liitist t#e understood by that term, me an ehibomtf? note by the 
learned reiiorters of the casas a^udged in tti*^ Court of Couirnon 
Pleas, in Wcnnall v. Adne\, 3 . Bos. and Pul. ;j to,tutd oo^l p. . 0 «», 
n. (II). * ' i J 
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The defendant being indebted to the teabilor in a sunt of 

H npom. simple the plaintiff, his executor, 

to take a lew sum, g^ble 1^^ instaJments, in lieu of 
^ ginal debt: in conatatratuAvIrliereof, the defendant 
prompt the exeditor to pay him the lesser sum. On as- 
BiMniwt broMgfit, an expeptipnwas in arrest of jadg< 
loent, that the consideration was insnfllcipnt, because it did 
not apprar that tlie plaintiff h^ dischtigi^ the deien^nt of 
the original debt put the ejection was over-ruted, because 
the orifpnal debt being due plaintiff, as exd:utor, the 
action to recover that hiusr mtre been iii the detinet ; but 
by the agreement (m thedfi|||^ die plaintiff to take a less 
Hu% sBd the promijw by the defendant to pay that sum, it' 
beewie tw pnMr debt of the jdaintiff, and the action for it 
mdlhtainable livhis own inanie, iyitbout being named execu* 
tor. Add (by YelvertOn Justice)^ltbough the less sum is 
not any satisiaction of the neater, because they arc both of 
one nntarei yet in respeetaat the nature of the action was 
chfflged, it w«a thordbre ofood ‘consideration. 

^ order to facilitate the making Of an agreement, for which 
there wassulHcieilt considenil^ between the plaintiff and a 
thitd person, the defendant, who received no benefit to him> 
self by the dpeement, became patty thereto: it was hoiden, 
that as the agreement was such as the plaintiff would not 
have* made, unleBa the defendant bad acceded, there was a 
sufficient eoMaderatioa for the detendanfs promise'. 

PorhMfimee iff S^t—^in what Cates a safifeient Cansidera- 
<ioa.»-lf a breditori at- the* rc<]iiest i>f hfs debtor, forbear to 
sue hUh for a certain tiii^ that is a sufficient consideration 
for a hew promise by.J|p debtor, for the non»p«ffoiinance 
of which an ictioii of nnun^it may be maintained. So if 
a creditor |t wouest hf_ J, S. forbear to sue hit, debtor 
fp’a fsftrtiiBnhH^, tmt 'is a sufficient consideration to sup* 
tort av ^iiiise by J. f?. to pay the debt Qut by of 
Frauds, tlit Car. tt. c. 3. a. I. this agi^enient must be in 
wrMn^. ' 

* sue^ axec^ (havuw.aweto) fov deer* 

tain upoit a^eiti^lliosaitia^ debt cr hii testator, is a 
good cpnaiiMratioa to iowMi a proasiaa by.tbe anicutor to 
pay the debt*. $o foriMaraBce to sue an executor for a rro* 
fonable time for the ddht of his tt;stator,-wltom4li^llie ex^ 

<G«rik>gf.G<vnifr,3Mv. tO, il., rub ». RtctMtoM, tVtt. 'Im. sf.' 

r KittM* <'r<>a.4TaSDiaii. ' ‘ r«n. SS. 

« » aoll.Abr.«7 f\ tp. - ’’ 

I kitif r. Wilton, 
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ciitor have not assets*; but the a^rieement by the executor 
to pay the debt must be hi wyi|Ung^> otherwise it will be 
void by Stat erf Fvauds^ Car. tL c. a s. 4. 

Tliat a forbearance to sue may be a gckKl consuleration» 
such forbeamiico must either be alisotute*, or for a definite 
portion of time*, or a reasonable time* ; forbearance for a 
lilllc*, or some time’*, is*iiot sufSi^^nt. 

It must be obsened, tbifiit ttt cases where an action is 
brought a$rainst a defendant, oil'^a promise itiadei in coiisi« 
ileration of forbearance of suit^ ||^ objection will not be al* 
lowed, after verdict, that tlie draaratton does not state how 
the oriicinai debt accrued; for this is only induceAieiit 40 
tiif* a<*rioii*. So if the dc-cl^ratioii omit to state to wh^ 
rli4* |)1 lintlif forbore and gave day of paymetti, tlie o^isstoii 
will be fund by venlicl^ 

lint, upon .special demurniir, it boa been holden iiot^au(n« 

( ieiii lo .Stan? a coiisideiwtiou to forbear generally, unlesa’it 
i)e also shewn, that there was soitMi pc;rson to bc^ rorbonie* 

FlaiiuitVdeclan^d, that B., since dm*ascd, was at his death 
inileht<Nl to the plaintiff Ip a sum of money, for gotds sold 
and dfliveriMl*, whereof deiendant Ntmvy iW notiw, and 
tiiorcnpon, after tin; <l«!alli of B. defendant Nancy, before 
htM’ marriiige with other defeiidant; A., in consideration of 
the fu'cinist^s, and uIao in consideration that plututiff would 
iorbear and give day of ]>ayiiient of said sum of iiioncy, as 
afirnneiitioiied, defendant N. bv note in writing, sigiuri by 
iier aerording to the statute, &c. on ^ March, 1801, pro- 
mised plaint iff lo discharge said defal^n a rcasonaliic Uinev 
*rtiat plaintiff had forborne from the time of the promise hi- 
therto, yet defcmlant refuscsdto pay: si>ecial deiuurrer« aji- 
sigiling for causes, that it was not alle^, frotu whom said 
sum of money was due at time of promise, or that any per- 
soifwas them liabid lo pay the plattitiflT that sum, or to whom 
ptaihliiriiad forborne, and given day of payment of said sum, 
and, ill geiK^ral, that declaration did not disclose any legal 
and sufticieiit considemtion fot* the supposed promise, or any 
aofid cause of action. I'he court were of optnioii, that the 
declaration was bad, observing, that it is a known rule of 

s ioluiMB r. WSifeheutt, i Bull. Abr. 4 14. fS.sS/ 

44. pi. 33. « Autten V, Bctr|<*yt Oro. Inc. 64S^ 

f OrimfcUl r. JHfict, i Frccm. S39. Theme v. Fuller, Oo. Jjie. Su6- 
t Sidney, Cro. Jae. 083. . f t, Birlieiiflinv, | Bm. tt 

a Fitli r, Kkluinliivfi, Cm. Jnc. 47 . ' Pull. N. H. 17s. 
b Juhiwoii e. Whitehall, | Knit Abr. f Jonre v. A^hbomlNMl. MUl Ntncy 

Si. pl. 53. «s. 4 4S&» 

c i Ball. Abr. 83. pi. 2 $. 


£ 
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law, that to sustain a promise, or to render it obligatoiy, 
there must be either a benelit to the party making the pro- 
mise, or some loss or disadvantage to the party to whom 
such promise is^iaile; otherwise it is considered as nudum 
purtiiin, and cannot l>e enforce It is improperly termed a 
f'orhtarattce to sue^ w'lien it is nOl shewn that there was any 
fKM'son liable to be sued, from whom^satisfaction might have 
been obtained, and in reflect to* w'hom piaiiitiif may bare 
Ik'Oji «ai<I to have forbonuMuit, at the time when the pro- 
miser was made. There nti^l not have been any admini- 
stnilor, or if administratioii granted, any assets of the de- 
cottsi'il ; or the deceased might have been a bastard, and have 
bad no Ifgal representatives entitled to take out administra- 
tion of his effects.*’ 

Tho; consi<ieration of forbearance is not confined to for- 
bearance from suing by aelion; for forbearance to sue, 
thotieh the party is liable in equity onlyS or desisting frani 
a suit in chancery^, has been holden to be a good considem- 
tion. So ilesisting from further complaint befon^ a justice 
of the pcace> ; so forbearing to proceed upon a capias nth- 
: so staving the trial of a cause, aftiT issue joined", 
is a giKHl consider^ion for a promise to pay the costs in- 
ciiiTed. 

In what Cases Forbearance of Suit is not a Consideration,--^ 
Forbearance of suit against a defendant, when* originally 
flu re was not any crause of action, is not a consideration to 
Support an assiiinpsU: 

A. and B. were bound jointly and severally in a bond* to 
C. who releajHxl to Ai Afterwards B., in considemtion that 
r. would forbear to hie him for the payment of the money 
due on the bond, promised to pay it. On assumpsit brought, 
and a special Veraict, the court were clearly of opinion, that, 
the debt having bc^ entirety discharged by the release* 
made by Uie obligee to A«, tliere was not any consideration 
whenreon an assumpsit might be grbundini. 

So wliere in assmnpsH’, it was stated, there were con- 
troversies between tpe plaintiff and defendant, concerning 
the profits of certain tanas, which the fi^er of the deft^iidaiit 
had taken in his lifef*>tmn\ and that the plaintiff had pur- 
chased a writ out dT eliAuceiy to the uitem to exhibit a bill 

a Scoll V. SttpheMMS, I Lrv. I v. Hsrlty, Cro. gas. qm, 

i OiiwatiMy OIwmI, Cfv. Blls. 7 ^* ' and Y«lv. 19. 

Stt alao Coalutaa a. Can^Cto. m Dell ▼. Ferehy, Crp. £lis.8iiaf. 

K47. o HwBSiaii V. ilareh, 

k Ri|>pii»M v.Nsrt«tt,Cr«.XIit.tai« • I tiMt. sad. • 

I V Tooley ▼. WindlMni, Cro. Elia. ««6. 
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again!{t the dcteiuteiit for the mid profits, the ilefoiidaiit, in 
lonsidoratioa that the pktnlttf wpuid surcease his suit, pro- 
iniseii the {dHiiitilf tliat if he coniA prov<\ that tlic fiither of 
tlie defoiidant hsul taken tlie profits, or had tlie |iogse.ssion of 
tile lands, un.ler the title of the father of the plaUiiitf, he, 
defondaiit, would pay the plaiiittft' for the said profits. Af» 
ter verdict for the piaiptiffupon noiMssuinpsit^ the court 
were of opinion, that there was not any jsrood eoiisidemtioii ; 
for it wns n*>t alleg^ed that tite defendant ivas iieir or execu- 
tor, and even if it had been so ftfijigied, yet Uutre was not any 
cause to charge him for a personal tort Judgment for de- 
fendant 

So, where tlie declamtioii staterl, that the father of the de- 
fendant hmiiiio hotin I lo the plaiiitiirhy Ixuid^, with a pe- 
ririlty, (Conditioned for the pajmiettt of mone^* at a daVpsst, 
and which wsia not paid, and afterwards the lather died ; niul 
tiio idaiutiir ititeiidiiig to sue the defendant as son and Aeir 
on the Ivnid. ttie defendant, in conshleratioii that the pliiln^ 
till' would forliear his intended suit against the defendant, 
proniistvl to |kiv the debt AfU^r non-assumpsit pleaded, 
and viTilict for the piaintifi*, a mhtion was msoe iu arrest of 
jiciirtiteiit, on the ground., that then*, was not any coiistdeni- 
licMi; for it did nol ap|H^ar, that the d(dciidant*s anceslot 
had hound htinself and hhs heirs^ and if the ludrw.isiiot 
(loiiiid cxpivssly by iiaiiie, lie W'os nut Iwuiid ut all, Jtidg- 
iiK nt arrc^t?*d (o), . 

So, wheux^ testator was indebted to the plaintiff for money 
leiU', and for vidvet and other merchandises sold and delt- 
ven^l, and proiiiisi^d to pay the plaintiff on a certain day, and 
died Udbre the day ; tlie plaintiff mteading to sue the de- 
fendant, his executor, he, in f;oi[isideration of forlafaratux^ 
fora certaiu time, pmiiiised to pay the debt. The defeniliinl 
pleaded, tliat, at the time of the delivery of the goods, tiic 
t(.*sUitor was an infant. On demurrer, it was adjudged, that 
an action would not lie ^ for the contract of the infant was 

i| Barber r. l-'ax, < SmiuI. lOii. r Stone r. Wylbipelh esscutor, Cra. 


(5) JJeeykiSdttimtv; Swain, I Lev. Ife, to the jmme 
•ulw Cmswniigv. Ifonor, I V«'m. ISO. wlien* a hill wm» brought by 
ffie obligee iws bond again^^t the heir of tf le obligivr, oiling that 
be IlfiyiMgfuoetM by deH<‘#Nit oiiglittojMitijify lhcl>ond ; tltt;'delhn<tant 
demurs* the ^jliundff bad not exprri^ly alleged, that llte 

heir wus b»nnd in ih§ bond; and the demurrer was allowed. 
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merely voifl, and if debt had been brought against him he 
inigiit have pleailed nil tiebcL 

So, where a feme doeert*^ carrying on bufiiSness as a feme 
sole trader in the city of London^ purchased of the plaintiff 
articles in the way of her titwie, aiids after lier death, her 
husband proniisecl to pay for them ; it was holden to be a 
void promise, for want of a consideration, the husband not 
being liable ((i). * 

The more re lation of landlord and tenant is a sufficient 
consideration for the tenant's promise to manage a farm in 
u husband-Iikc manner^ 

Consideration must mote from Plaintiff. — Slaving endea- 
voured to explain the nature the consideration, as far as 
respects the stilficiency of it, it will be proper in the next 
place to observe, that the consideration oh which the pro- 
mise; of the defendant is founded, must move from the plain- 
tiff. • 

Therefore where the plaintiff declared®, that A. being in- 
di btod to the plaintiff and defendant in two st‘vend sums of 
money, and B. Vniig iiidebte<l to A. in another sum, and there 
luMiig a cumiiiuiiication between the parties, the deiendunt, 
ill consideration that would permit the defendant to sue 
B. in A.’s name, for the rt'covcry of the sum due; from B. to 
A., pixmiised, that he, the defendant, would nay A.'s debt to 
the plaintiff, and alleged that A. permitted tne defendant to 
s!ie Hccurdingiy, and that he nxovered ; after verdict for 
the plaiiuitf, upon non-assumpsit, it was moved in arrest of 
.liuigineut, that the phiintiff could not maintain this action; 
anti of this opinion were the court, observing, that the plain- 
tiifwas a im re strang<*r to the consideration, having done 

h FAbtAti V. Vlunt, 1 Show. ib:;. u Bourne v. Maiton, i Ventr. U* 

t Powlejf V. Watki^r, sT. It. a7S. 


(6) In l^yd V, Liv, I Str. 5)4. a xiiurried woman gave a pmtnis- 
bory note an a feme iote^ and iiffer her hiiHband’s death, in oonside- 
rutioii of forj^ruiK'e, [iroiaineil to imy it. It waa insisted, that 
though the note was voidubli; hy reason of the Coverture, yet by 
her biibsef|neiit promise, when sfie was of ability to make a pro- 
mists she had made herself liable, and the forbairamce was a new 
ocHtstiieniUoii. But Pratt, C. J, lieicU tiiat Uie note was absolutely 
\md; and forliearaiKv, where originully there was not any cause 
uf at'tioii, was not a conmdenitioii to support an assumpsit. .He 
uthlcti. that it might be otht^rwise where die contract was only 
\ ttyJUbU*. 
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nothing of trouble to or of Ivticfit to tlie defeii. 

(I:.nt. 

So where the plaintiff declared*, thtii J. S. was indebted 

to the piaiiitiH', and it waa agrmi J. S. ami the de- 

fendaiit, that the deteniiaiit should |Niy to the nlaiiiUtf the 
debt due to him from J. S. and that J.’S, should make the 
detendant a title to a«hou9e> in consideniliim \vhen*<if the 
defendant promiaed to jwy the plaintitf the tlebi ilue to him 
from J. S. and then averftKl tluU J. S. was always muly to 
peiforiii liispait of the Agreenient : on «lemiira‘r, jiidgnietit 
was given for riie defeiidanil, bcirause the plaitiiiir was a 
strangiT to the consi<leration. 

'I'he plaintiff declared, tliat his wife's father Iving m'izeil 
of lauds now desec ikUmI to the defendant and b<dp^ about 
to cut down UXKd. worth of timber to raise a portion for 
his ciaiigliier, llie defendant, being his heir, promised the 
father, in ccnisideration that lie would forln^ar to M\ the 
tirnlier, the defendant would pay the daughter l(HK>L : after 
vcTdici tor the* plaint iff, upon noii-nssuinpsit, it was moved 
in arrc*st of Jndgnu'nt, tlr4t the aetion ou^ht not to have 
heen brought by the daughter, but by the father; or if tin* 
father were dead, by his executors for the promise was 
made? to tlie father, and tilt? dnngliier was neither privy nor 
interested in the consideration, nothing l)«*ing due to her; 
but Seroggs, C. i* said, that there w<ls surh apparent eonsi- 
diMatiou of affeetion from the father to his ehildrcMt, for 
wlioin nature obligc^d liim to provide, that the c*oiisidenitioii 
and promise? to the father migiit well extemd to the ehilditm. 
Judgment for the plaintiff; for the son h;iil the* iHmc^fil by 
having the W(»od, and the daughter had lost Imt |H>rtioit by 
thc^sc^ inc'ans. 

Another Requisite of the Consideration.^^li must be ob- 
served, ill the next place, tliat the a)nKidc!nition must U? 
such, its tiler party undertaking has a fiower by law to peKorni, 
or e*ause* to bci pi*rformed. 

'riie plaintiff declared, that he being bailiff to J. S.% the? 
defendant, in eonsUkration that the plaintiff would elis- 
cliarofe defendant of a debt due .^ J. S. promij^ixl, &<:. AfUfr 
verdict and judgment for tlie plaintiff ui the e-ourl lielow, it 
was reversed in B. R., because the plaintiff could not discharge 
a debt due to his master. 

The principle established by the prrwling rase wa* re- 

X Cn>w V. llos«ni. Sir. 593 . C** Triu. ;* 1 Ctr. 2 . T. lU]rtti. 

y UttUon md Wife r. P*(d, B. H. M. Ous. riud in Martyy r. Ilturl, li, I . 

Car. a. S Ijtw. 910. i Vciil. 3|S. Cow? 4 19- 44.'! 

;}j4.iiSircned on error in Ihc Lxebe- s Hnrv;*)' v. GlbhooH, 2 Lev. I*>>. 



64 ASStWfelT. 

cognized by Lord Kenyon. C.*J. in Ae case of Nerot v. Wal- 
lace, a T. R. 22. wlierp the consideration was,^ that the 
plaintiffs, who ware assimeea under a coMioaiissioh of bank- 
rupt aj^mt J. S^woula forbear to proceed to have the ex- 
aminatim of J. S. taken before the cqnunisrionera, concern* 
ing certain ^ms with which J. & was chai|[ed, and that the 
Gommisaionen would forbear and desist accordingly. Lord 
Kenyon said, the ground on ^bich I found niy judgment 
is this, that every person, who in consideration of scmie ad* 
vantaw, cither to himself W another, promises a benefit, 
aiuit have the power tuS coliferring that benefit up to the 
extent to Hrhich iw pnfiu^ that braiefit should go, and that 
ndt only but io btw. Now as to the promise made 

by^ the assignees in. this case, which was the consideration 
of the defe^ant’s promisit, it was not in their power to |H‘rn 
form it, because the commissioners bad nevertheless a right 
to examine the bankrupt. And no collusion of the assignees 
could deprive the credifom of the right of examiimtiou, 
which the commissionen would procure, them, 'i'he as- 
signees stipulated, not only for thetr own at ts, but also, that 
the comimssionen should forbear to examine the liaukiupt ; 
but cteaily tbtw had no right to tie up the hands of the 
fomfoissionetv py ,any suph agr^ent (7), And if any pro- 
posal of (hM,sort bad bwn made to the conunisrioners, they, 
ns actiinr in n public duty, would Imse Wen guilty of a 
breach of Uud duty ip acceding tp it” 

CoiuHtretioM fast^^or ramains <mly to atld, 

that a consideratioa, past w exncuted, will not support a 
nubsaquent promise, unkas the act was done at the request, 
either expv^ or iinpliaid» of the par^ promiaing* (8). 

* w 

s iai#.Aiir.ii pi. 1. 

, * 

.-,..se,n.,a d ai....a- i .M .-s p r ^ * ' 

^(7) It mtisi not ^ infemd firm tht language of Lord Konyon 
in mb cmjet thil n pfurty may not atifniiAle Soir or forbr^ari 

vote of a ftnukger* and that ^ch t»ti|iu1atloti will not in any aue 
fimit a good and snfikient consHleratioR ; if tlieact besurhs as the 
fitfnogfriiigllll»m or abilaiii froni doing legalfarp at ntihoui auv 
br«a«% of mtjr» an oluaetioii cannot be m^Miinstonch a coiisi* 
dmdoiu 

(8) Bee a note on Aia faUect by Seijm^Wil)iaa|Mi,ifi Oiboriia 
Va Rogmn i Saund* gSf. n. (le) sSee abo^^ IMp 

yf. Brathwahe irhere it wm agtm» that a taefiij tainnww eonrtenie 
will not havea conaideratiOn to uphold anaMttnfp^. If that 
were niovedby a amt or leqneil of tlie|ip0ly imnbmgy it 
fill buds « 
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As if the servtukt of A, Im amsted for a trespna^^ awd 
J. &,ivitliout the request of A., hails tiio hervaui, and after* 
wards A. pixmii^s J. S. to indemnit} him, tite pruniitc m vqid ; 
because tJie bailing, .which was the coiMideratioii, was past 
and executed before. 

But where the aet^ which forms the considoration, is done 
at the request of the party pmnisuig, tite rireumstanceoF 
the promise being subsequent iu poiut of time to the consi- 
deration will not affect it. At ii A. requests B. 40 eudea- 
vouc to prtK'ure a pardon for A,% and after B. has made surh 
endeavour, A. in conakimtion thereof promises to pay him 
a certain sum of money, this is a good consideratiolw 

The distinction established by these rases idiews the ift>> 
oessity of stating in declarations on extcuiMi considerations, 
that they were done at the request of the party promising; 
for although, after verdict, tIte r'ourt ytiji in some cases im- 
ply a re(|uest, yet after a judgment Iw defiiult, the oiniKstun 
lias been huldcii fatal; as, where the declaration wax fiir 
work and labour done hy the plaintiff for the dkfcndaot*, 
ami averred, that the ptaiutiff tncrefore dcserveil of the dc- 
femlmit so much, m coiwideration whereof he a^erwahlt 
promised to pay. Afierjud^tnt 6jrd^Aiit/t,nnd niial judg- 
ment iu ('. B. ^ the plaintiff, it was objivted on error in 
B. R., that this was a past consideration, and not Iteing lanl 
to lie done at the requtsl of the defendant, it coultl not bt* 
a cuusKlcratimi to raise an assumpsit. The court were of 
this opinion, and reversed the judgment in C. B., obsi'rving, 
that It did not appear, that tiie work was for tiui benefit of 
the defendant, and they must take it to bt> a past considtmix 
noil, being laid that iijnsenrard* he promised to pay. They 
added, that, if this had been after vcniict, an iiitcrcm e iii 
su|i{M)rt of the judgment might have bctai draw u from the 
words for the defendant, awl <f the deft'iidant (ft), but the 
statutes of jeo&Us did not protect judgineiits by default 
against objections tiiat were cured by a verdii>t at coimnon 
law, but such as weK imnediod after a verdict by the sta- 
tutes (lu). 

a t>*er,S7«. a Usyts T> WsmMsSl*. 9>i i. 

1 1 R«il.Alir, |»,<0)til.6, , , 

■ - - - — 

(tft Beemwe the defondant having dettml a beiasfit, and after- 
muqs Sgs^ to pay for it, the court would liuve impSed that the 
c-oadderatlKi was esecuted at hi$ rtqtieii, 

tio) ttr-d. Burrow says, that, arcotding to lus noteof fliqrcs v. 
Woimta, the-couit rermed the judgoicut of C. B. because it dk' 
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A moral oblivion is a' good con^d^atiiSi for a promise to 
nay.‘» Ifence whieie a feme cover^ having an'estat^ ^ttled to 
ncr sqmrate use, gave a bond for repaymjsH»(j hy «cr execur 
tjors, o( money tmvaoced at her requ^, bb fepurity of that 
bond, to h^r 8on-m>law. After her husband’s decease, she 
wrote, promising that her executors should srttle the bond. 
It was hold# that assumpsit w 9 uld lay ^mst the executors 
on thia'proroise of the'femtrixf. * 

If a >8 under a moml obliga^on to do an act, and 

anothcrpersobtloeait without his requests a subsequent pro* 
mise to pqy will bebindii^^ Tlierefore, where a pauper 
was suddimiy tah# ill, and an apothecary attuud<‘d her 
wHhout the pipvioife reqqast of tire ovencers, and cured her, 
uni{ afteiwarasthe O^eneers promised payment, it was Iioldcii 
go<w, for they were under a moral obligation to provide tor 
tiitfpoolr (11). 

« liM V. MafaciUar stid WNthcr, f Wsiwo v. Yvoier, Ball. B*. I’. w<). 

sTanot. 30 . 147. ssr. 


" «■' I 

not «|jp€ftr» thftl IImi iKWlideration was (or ihe boruflita or at tho to« 
questy of th^ defl^dUmta S«e Piilans v. Mifrop* 3 Burr. Il>7 U 
whoro Wilinot J. is ropoitiiTd to liav<* saicUtIml UhO eaxe ot‘ Kayeht v« 
TVurren was a strange and absurd com** 

^ (n) 1 oaniiot AhrbfeHf tnuMeribiikg m |iart of the ingeuious re* 

inorkss bclbre ojliudvd to» on tbia and the follt>wio|f rase Tlsr 
Cfise of Watson v. Ttinier, Bulb N* l\ 1 47* Imis sometuiKni iRtui 
cited ill support of what has been supposed to he tht getienil pi in* 
cipte laid down uv Lord M aoshehi, (vix. that a momh oliii;;utioii i** 
a sufficient consifieration for an express protnisc*) hv<'(uibe in that 
case OYOfsaers were held bound by a mere substecpieiit promise to 
pay an apothecary’s bill for care takoii’4[>f a (aiuper ; but it nmy hi* 
obherved> that this was adjudge<l not to he voctum^ for th«< 

overseers art bound to provide for Ihe ||loor» which obVtirif ion licin.; 
a oblittutionB distsiignishes the case. Indeed, lu Atkins v. 
Bnnwellt 9 Kast, 633^ that distitictiolb doeit oot seem to 1ia\e lieea 
sufficiently adveiietl to, for Watson v« Turner was citc'd to shew 
that n mere moial obligation is millrient to mise an implied ssBinnp* 
sit ; and though the court detiieti propeaitloii, ^yet Lord El* 
lenbomgh otervedK that the tiromise ^\\vtk m itm case of Watson 
V. Tnvoer* madeall the diflerence between the tdo cases, without 
alluding to another disliuctkNEi which might have taSen taken, via. 
that thowh the parish Uffieevs were bomid hf law hi Watson v* 
Tamer, m defendants in Atkins v, Banwetl^ were pot so boamd, 
becspMf the pauper had bean reih^ved by the plaintt(fe» m overseers 
of another parish, though belougitig to the inaish of whiidi the Vie* 
ffiidaots fen; oiatseeis.^’ * 3 Bos* ts, PpU g5Q» 95L It appears 
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But, although a monl ofal^ion ' m a good’ consktmiioQ 
for an exprm proiniv,' it haa nem been carried fuHlior, «o 
as to raise an itaf^eil prumie^ itt law. Ilonrt' when* Uie pa- 
rish officers of A. bud out tnoni^ in providing mediral as- 
sistance and other netjessaries for a pauper*, why was taken 
suddenly ill in the parish, and roultf not be rcnoN^ed in con- 
sequence of his illnesi, it bolden, that law would 
not rat<»e an implied promise' in tb« parish of B., ih'wbirh 
the pauper was legallv setlleijl, to roiinburae thalMMiey laid 
out b\ the parish of attb(%h tbepariidiof B, badttotice 
of the iiauperis iltaeas.**^ * - 

An'accident happened to a driver of a wateoh, wongiiMt to 
I. S., in the parish of A., the man whs Immewta^ mntjvm to 
the m-arest public-house, which was in tlie parish of B«,whefia 
the plaintitr attended him as a suigeon; the parish officer of JDl 
viMUtl the pia«v, and dnl nut disuhaigc the plaintiff ; it ’ waa 
liolden that he was li^le topay tl|p.plaiuUB'for bis attendv 
Slice ; the rt'moral being boH&fiieK 

A master is not liable ulxm an implied assumpsit to pay for 
ineilii al attriidaiice on a servant', who has met wHh an aa‘i- 
dent III his service. 

In iwses where, (houjrit a debt or ’^ty iwwins uflcan- 
ccllcd, yet the Kidiility of the party to be sued is mtfftidtd, 
either hy the intervention of a rule of law, or the provisions 
of a stariite, a biilM(<quent express pioniim* will remove tho 
suspension and restore the habili^ so as to give a nght of 
action ; for it is in the power of any party to wnvehli ndvan- 
tagt* winch the htw giv(*a him (t9]f. 

AtKiiH V Btiivcll* i Eiittf soft I WtMall » Bo*. Si Btil* 

)i I jiiiib V liiiiKr^ B. It Tvimi. 5ft G. ft* 047. 

4 ftf * Blltl S. * 


tYiat the cu»p of WatflOfi v* Tonier« may lie »iiti{ioftt«d on kirict le]viil 
imneipleB, aitliout P«iorttit^ tyAhodoctnne of moral obli^tum* of 
ty Inch not a trace can be fimnd tit the ofrier voMen, The <ii'feinUinl«« 
lieiu^ liourid by bia to provkU* fiw ^ IMwr of tlieir )wnfih« flenvi^l 
a henelit from the act of the piaintifr wlio ulfordftd that aiaiiitance 
to tht* which ti wa^i the daty of tjie defenidastiB Uf Itavr pro- 

vidccl » thw waft the COMderalioo, and the subBcnitimt pronitte by 
tiie^defendanta to pw for ftucb luftistaiice* waa evnlence from wbtrh 
It might be iiifeiTea tliat the conaidenitioti wan performed by tlw* 
idainlift with the oonaeut of the dcfimdatita, and rftilfteqiieiitiy iOf- 
doent to support a general iniMSutSuB rn^ummU for work am la- 
bonr peribrined by the plaititiff,yiir theddeiidaiiU, al ikeir Bpeciat 
pulaace end f€qu€$$* 

(12) Thtft rolep eicprefiied iti the language of TsorrI MfanslieldriK 
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Hence, where die holder of a l»ll exclange'^ had failed 
in giving due notice of the dirtionour of the bill to the 
drawer, it was adjudged, thi^ a aubae^ueut promise by the 
drawer. 4tiat be would see the bill paid, would sujmort an 
assumpsit. ^ 

In like lUMner it has been holden, that a promise to pay 
a debt barred by the statute limitations', a positive and 
precise promise* by a bankrupt after his certificate to pay an 
antecedent debt\ and a praiinise by a person of full age to 
pay • debt contnu;ted durii^ bis infancy, are binding*. But 
a promise qpade, aftbr taking benefit of an insolvent act, to pay 
an <dd debtbyinsbdmente, without qrocitying the amount or 
' time 1 ^ piymMt* s^ill not raise a new assumpsit to pay the 
debts, (18). 

Motion to aet aside an execution a^ihst the goods on a 
note* given ly a debtor discharged uniter the insolvent act of 
tl G. 3. c. 83. for 1901. (lOOU of which he had been dis- 
cliatged from by the act, but in consideration of the loan of 
901. more, he hail given a note for the whole) and to restore 
the goods taken under ^ fieri facias : Lonl Mansfield, C. J. 
after the rase had been considered, skid, that there was a 
ditfermice between tlie case, where the debt was destroyed, 
and where it remains, but the remedy cMy taken away by 
the statute : in cases <hi the statute of limitations, there is not 
requited any consideration for reviving the promise : nor is 
there in this case, except the conseientitnis obligation, which 
is a good conskteration. There k notany difference between 
cases of insolvenry and bankruptcy. BuUcr J. mentioned a 


L HopM T. AMtr, 6 Gut, iS. n. Bo* 
gKtt « T« R. 7ta. 

Lviulif iUberttofi, 7 Eatt, adl* 
NlMMMRiro Bttrjy MlUdx. KilUfig*, 
T. 30. 9 . per HaymoMde C.J. 8. 

I HyleUig f . 0mall98% Eftyfli. 

■I m» lafttiwy V. WfklMta, ft Eap. 

N.F.C.189. 


n F«litQa,Cotftp. S 44 . 

• SoiilBartftM r. Wliltl«ck» i Sir. 690. 
^er Raymond C. J. 

P ftiMVidow V. IH. Goopfif) 4 Tannt. 
619. 

% Rtal T. Barbtri B R. M. 93 O. s. 

H 118$. lloMC. l6|. o. 8etf Wilson 
^ ficdHHBk R. H. 55 G. 3 . tlmt 
pai^ maot 8a arrested 011 fjreab 
pr^ftUMio ^ 


Itui, W MH UMS I ■Iiai.wiroi. a pSi. ro t..i iWii I >ill ) ) h ii gg aS | »» !■ 

the asmt als. mtunX obligslisn U s mmI coiwi* 

d4»NM4oaforaalkpim|iMm • 

( 18 ) Is CMS of this kind aome emiaont pleaden noi imlf 
riftve for the origtiuil cauae of action, hot they oliio inaert m the 
deckratiiMi a coant on the anhsequeut proiniae, ikt consifleiatioa 
for which they atate to be the debt remaining nnpuidu 


ASSUMPSIT. S» 

CMT of this iMture iiefoie Ixflnl UardwidH^, cbmcellor. 

I Atk. (14). , Rule diaeharged. ' 

A Mibs^ueM fMoniise will^not opcnrte so as to revive s 
«M(/ security*. • 

If the subsequent jMomise tie conditional', it is iiK'umbent 
on the plaintiff to shew the condiiioiij^orcMdi as if a 
hankrupt after ditaiidte hvi*cert%cate,‘*pTomise to pay a 
prior debt when he is able, the ptaintilf must prove iMamhty 
of the defendant to pay at the WAe of the actioft btdhght 
the subsctiuent promise. ' ' 

The Agreement mint he Haviij^, ill tW ptecedhig 

pages, attempted tp ekp^ fhe aatuln of .the eoq^f|MNip' 
tion, I shall proceed to the examinatioil tit itiottet 
ral principle ri'lattvc to the agreement, namely, that ili'or^' 
to maintain an assumpsit, the pgmement must be 1^1 
that is, 'if " ^ 

1st. It must not contravene any ruleo/ die conunoii law,) 
the express provisions of any statute', or the general policy^ 
of till law. , 

/ 0 

It has been observed that the two esnential parts in evew 
]»rul agieenient, are the eousideiation aniAhn promife.. If 
citlier of Ui<s« Iw iUcgal, or if part of thp entiie eonaideratim* 
lie lUciral *, tjg if tlic promise be to do two or more acts, um 
of whidi IS illegal', au action cannot be niaiutained iqr 
a breach of tlie agreement. 

Henix' where theeonridcrwNbnwas, tliatthc plaintiff would 

» * 

r Tockshott v, Brnoeftt 9 T. R. 7 O 1 . t Frtliemone ami Bntciiiiiia 9 IsPoh. 

• Iksford r. Satiiidcrsp 9 H« Bfl> t|0. 999* 

l>ffr GuiiM nAd Bmllll If. « vrf,^tr«10l. 

Liml L<;ii{'f)baitiii||fli,C.I« , vT./dnet, «4 


(14) A. formerly B tender in lloitniidt WUhI wiiicft 

there wu» u cessio He (time to Bngteiicia micl lumug pro* 

eon-cl ail apjMmtfiientRIlydveriiorof a aettleiuent abnii«i« Moii|c 
Ui^ to the A frioui Coia|N|llf i applied to the petitiotior Co He hi* m** 
curity to the cooipoi^t and advance him a tum ol money* who 
9gn4d to itp, fUMjiWQ A« wovM gif« him a bond eompmin^ the 
remainder of anma d«bt doe before the mtio bonomm, ai well a* 
the further earn advmiicMl* which was jdotie arrordiiigly. A, 
eomef a^baokfitiAp and the cotumklkiieff doubting frtietb^ the 
petitioiier ought to be admitteil a creditor for the wholH moneys he 
made an appikellkm to the dtanorlior ibr tliat pitrpoie ; Lord 
Hanfwkkeb chaneetlor* was of optttioo* tliat iie was entitled to tie 
admitted a eredftor for the leAo/emoney upon his bond* £x ptirte 
Burtoop I Aiks %6S. 
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procure the defendant to be presented and instituted to 
chapel^, which was a donative in the king’s gift, it was ad- 
judged illegal, on the ground its being simony, and there- 
fore incapable of supporting an assumpsit, m wiiere .de- 
fendant*, an under-sherilf, having seized the goods of J. S. 
under an elegit, sued out by the plamtiflf, in considerdtion 
that the plaintiif, the request of the defendant, would sue 
out another writ of elegit, and authorise some |)erson to re- 
ceive the goods, promised to procure the goods to be found 
by an inquisition, and to deliver them to the person autho- 
rised ; the court were of opinion that the promise was illc- 
1. Because the seizing the goods under the first elegit 
was iH, i^orwantof an inquisition, and it differed from a.^. 
fa. so that the defendant was a trespasser ab initio, and this 
promise was to makegood his own wrong: 2. It was the 
luty of the sheriff to return the jury, who ought to be impar- 
tial; but this promtte bound him i^ntraiy to the duty of his 
yflice ; and altnougb one part of tlie promise was legal, yet 
that depending on the illegal p^rt vitiated the whole. 

So where a iierson pmmised to indemnify a gaoler*, 'if he 
Would peripit a prisoner to escape out of execution ; it was 
idjudgM, that an action could not Ihj maintained for a 
ireaoh of the promise; because the consideration, namely, 
:he suffering a prisoner in execution to esirape, was against 
aw. 

By stat 24 G, 2. c. 10. (passed for the purpose of restraiii- 
ng the retailing of distilled spirituous liquors, and thereby 
o check the immoderate drinKing of those liquors by the 
ower class of the community) s. 12. it is enacted “ that no 
person shall maintain any action tor anv debt or demand, 

' for any spirituous liquors, unHss such Aehi has been tfond 
' contracted atone time, to the amount of 20s. or np- 
’ wards; nor shall any item in any account for distilled spi- 
rituous liquors be allowed, where the liquors delivered at 
*' onetime^ and mentioned in such item, shall not amount to 
** 206. at the least, without fraud; and where no [lart of the 
•* liquors sold or delivered shall have been returned or agreed 
•• to be relumed directly or indirectly.” • 

In an action for use and occupation of part of a house, 
and for goods sold and delivered \ it appeaml that the. 
plaintiff was a liquor-merchant, and .the defendant took 
one side of a house beton^ng to him, the other side being 

y MftckAltsr V. Taddericlc, Cnw.Csr. kImi Shrrl^ F«dk«r, i Ri»IW- R. 

337 . 333. 3 S 1 . 313. Iw thevaivecIRct. 

a Morri» v. Chapman, T. Jniict, ^4. b JiwkMin v. Peake'a H, P. C. 

Carter, »i»a.S.C. l»<k 

a Mat line. Blilbman, Yelr. $«<i 
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occupied by one Eaton, wlio sold liquor* on the account of 
'the plaintilt. Tlie defendant kept tui eating-house, and the 
lH|uurs consumed by the customers tiKW Were ha^l from 
Eaton ^ they were wanted, ’^faiiy of the items 5u the bill 
for liquors were under 208. It was objected, that the plain- 
tiff could not recovair for those item*; but Lonl Kenyon 
thought this case did not fhll within the miscMcfs intended 
to be remedied by tiiS statute, the intent of whfoh teas to 
prohibit the Kile of such small quantitli's to the etmsumer. 
This was done for the purpuse^of prevent ing the pernicious 
effe^-te of dram drinking, whii;h hail been mniid extremely 
injurious to the lower orders of society. In (he present 
case the liquors were not sold to the defemtant for bis own 
eonsumptiuii, but for the use of the guests 'r(sorti|u to his 
house in the way of hi* trade, and themforc not.wiSiin the 
statute. 

In .assunqisit for gooils sold and delivered, it appt'arial 
that tlie defendant had run up a score fur grog, bein’, and 
herrings, consumed by him at n pubtic»iKMis«i kept by (lie 
plaint ill'. It was obj»xlc«l, that the demand for the grog 
< ould nut be sustained, being illi^l^ within die pn^i tsling 
statute. Thomson B. wasof tliis bpiniun« observing, how- 
ever, that the statute was confined to spirituous liquors. The 
plaint iif recovered for tli(;tv$ 14 ue of his demand*. 

An action was brought to recover the price of a qiinntity 
of bricks sold by the plaiutitf, a briiik-inaker*, to tin* <lc|i*u- 
ilaiit. it gppeansi that tlie bricks inid b<‘cu stdeilcd by tlio 
defeudaut, but upon being rh^sured tiu-y wore found to lie 
of less dimensions tiian liie stat. 17 0. 3. c. 42., rctpiires. Jt 
was hubicn, that the plaintiff could not recover ; the pi>> 
iicy of the statute 'being to protect the purchi|w*r of this 
article against the fraud of the sidlcr. .NT. It ditl not appear, 
that the defeudaut bought the bricks knowing them lo be 
under size. 

A promise not to use a trade in a particuhur place is 
legal*. .So a contract eutcrad into hy a pracliaing attorney*, 
tli^ be would relinquish and ipake over to B. and G. two 
other attoriiies, bis business os an attorney, i|s 1^ a* rusfiect- 
ed his practiQ% ^ the profession witliiu. London, ’oral 
* . ' ■ ■ ■ . )■ 

« Cilpto v: ItrAdte, Bcfsotliire Lent Clk’nbbTenn^, 

Aw. 1SO9. WS.aMS|i«iicrrv Smiih, Cl. 6at *tc scsit r, VigmWK'. 

3 C««ip. N. P. C. tliat thi» tint. 3'1’autii. jicti oail pott. 

' oloM wt <rxt«fid Idi A •eciiriiy» g n ^ Iaw v . KwIvoii, i f ENti'OCCr 
bill of rxeboogr ia poymrtit t Itioadt JGilyft pCro, 

of ffiiiAll (|iuiot&tif^ of tpiriluouk f butt:i 7 Uay, 4 It, njj 
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mttn from theno^ and'^tll his business as agent for any at* 
tomry, aiid that he would Kcomniend his clients and per* 
mit lli.iftiad O. to nsb hi| name in the business^ has been hul* 
den valid. V 

Vf Agreement* coattaryto public Fal#ey.-*The defendant, 
ip consideration that the plaintiff, who was master-joiner 
in and of his Majesty’s docfc-yprds, svnulcf procure himself 
to be superannuated, underto^, in case he, defendant, 
should succeed the plaintiff as master-jmner, to allow him 
the extra* pay from tlic yard-boohs*. 'JThis agreement, having 
been made witliout the fciigntiedge of the navy lioard, to 
whom the appointment belonged, washolden void, on the 
ground tlmt it was contnuy to public policy. So where A. 
through the interest of B. was appointed to die office of 
customer of Carlisle^ having previously sijped an agree* 
nient tiutt his name was made use of ta trust w B,, and that 
he would appoint such deputies as B. should nominate, and 
would emi^wer B: to receive the fees of the office to his 
own use; this agreement was holdeu void, first, as being 
against the prinriple* of the common law, inamuch as the 

K ublic was^anuBcd apd the king deceived: and siH'ondly, 
ecause thd iwrecmciit was in violation of the statutes, (la 
R. S. r. 3. ancTd & ti Kilw. (1. c. Iti) (1&) which were, made 
to guard against evils of this nature. On the same ground 
It was holden, that- upon an agri-rment fur tlie sale (by the . 
owner) of tiie coiiimatHi of a sliip in tlie service of the blast 
India (’oihpaii}', otude witlioui the knowledge and against 
the bye laws of the coin)iany, bn action could not be main- 
tained. 

A promise was made by the defendant*^, a friend of a 
bankrupt, when be was . on his but exnminatioii, that in 
consideration that the assignees and commissioners would 
forbear to examine the bankrupt, conceming cer^io sums of 
money with which he was cluuged, that he, de^i^at, would 

IT PfuwiosT. Tlioni|iwii» 1 H. Bt 3 T, B. lO. Bee St«cl:po!e r. iSttrle. 

ii Gerfortli v. Feiiron, i it, Bl* 997* « t39. S. P. 

t Bleeliford mini Motbcf e. l^ettiNi, k Nt ret e. \Valiice^ 3 T. R. x7. 


* 

(15) This statute of Edn.B. prohxbitH the certain offices, 
which an* specified'^iii the se«*ond aectioiu WitK respect to offices 
ttnder Bovernmant not metilioned in this statute, it has been de» . 
cided« that they eaniiot be sotd. But there are some ‘offices whkh , 
may be the obf(*ctof Ntiie, if the sale takes ptace uiiddr the aiitho* 
tity nod with tlie roiiseiit of those who hnxe the f^er of appoint* 
meiit, as commissions lu the army, Icc. Per Kthiyon C. J. and 
Lawremv J. a T. R. 9*1. n4. 
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pay those eunu; the coMideration vtm Indden v<M 
rontnuy to the policy of the baokmpt laws. 

An agreement the payee of a lidl of exchange to<dis- 
chaige a person liable upon it', in consKleittiun that the 
latter would not more the court of Kings Bendi agaiUtt 
him (the payee), fora misdmneanpr, is ilief^l. 

A number of bleaclArs*, in die county of Lancaster, find* 
mg that losses to a considerable amount had been uieurred 
by them from their not being' entitled to retain goods put 
into their hands tor a general 6hlaiice, came to an agreement 
that they ivouH not tecehre the goods of any permn, who 
would 11 ^ ('onsent that they dmura be relNhiea for a general 
iKilance that might happen to be due to mmi, Tliis agrees 
ment came to the knowledge of L S. who otterwanle sent a 
qnanttty of goods to A. one of these bloaehers, fot the nnr* 
|K>se oi* iMdng bleached, J. S. became a bankrupt. The 
asdsructs demanded tlie goods, but the bleacher insistt'd 
that he had a lien on the goods for what remaim'd due to 
litiii for hi* woric and labour upon ’Other works delivered to 
the bankrupt before the bankruptcy. It was contended on 
the |)art of the assignees, that the’ olyect of tlm agreement 
was to create a lieii in cais'S where none existed before; 
and though an individual might I’mposh such terms on his 
eustoiners, yet it was not competent to a class of men to 
do it; and that it was against public policy to pennir com* 
binations of this sort to av^L But the court wen* of opU 
nion, that as the couvemcnce of commerce and natural 
justice wen* on*tlic side of liens, this aunH'iuaut was legal. 
Its object being merely to inforrc that uliich the law lon- 
consuiered as eouilabie; more es|H'eiaUy as it was nudu by 
persons who had an option cither to wuik for this or that 
{lerson as they chose. " 

2dly. The sjtreement must not be contaminated with, or 
arise out of, an illegal transacti&tt. 

Hence, where an agreement was made between two par- 
ties*, subjects of this couutiy, foi the sale mhl dclivoiy of 
goods iu Uuemsey, for tlie purpose of iH-ing smuggled into 
rU^land; it u'as’nolden, that the vtittlor could not main- 
tuiii an action for the value of the goods. And in a subse- 
quent case, it was decided*, that tnq circuuutam.'c of the 

‘S: . 

I P<Hilf.BMwe«liil,t{HiiDp.N.PX;.S3. • 8ias*r- Lmnwr, a T. R.4;>4.. 
^Kiiitin^?,flMwcrM*|(S. V. R. 14. • Clsgnr. l*eiialttii 4 ,^T. K. 4 C 7 - 
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vendor being an inhabitant of Guernsey would not \ar)^ the 
case, for he was still a subject of this country 

So where the vendor was concerned in giving assistance 
to the %’endce to suiuggle the goods^, by packing them in 
the manner most suitable for, and witii tlie intent Co aid that 
purpose, although the vemlor w'as a foreigner, resident 
abroad, and the sale and delivery oi the goods were com^ 
pleted ulmKid, itwasholden, that the veiumr could not I'e* 
sort to the laws of this country to give effect to his agrees 
iiient. But the mere knowledge of the vendor^ that the 
g(NKls were* purehastul for the purpose of being smuggletl, is 
not sufficient to prevent his recovering in an action for the 
price of the gofsls, if the vendor was a foreigner resident 
abroad, and the salt' and delivery was conipleU d abroad, Sr> 
a person who sells goods kiiowmg that the purchaser intends 
to apply them in an illegal trade, is nevertheless entitled to 
recover llu* price if he yields no other ai<l to the illegal trans* 
action than stalling the goods, and obtaining permits for their 
d^ivery to tlu' agent of the purchasel•^ But w^here the 
plaiiititr, a druggist, afti r the (». 3. c, 38, but before the 
61 (r. 3, c, S7m sold and delivered drugs tp the defendaut, a 
broiler, AwiMvwg that ilitjf wcfe to be ustd in the hrvwer): 
it was holdcn*, that he could not recover the price of them. 

By the statute (> (f. 1. c, 18, s. 1*2, it is enaeted, that all 
policies of iiiHurunco on ships, &c, at sea, or going to sea, 
made hv any cornoratioii (other than the t\\ o eorporations 
therein mciitioneu) or hv persons acting in partiieiship, shall 
hi* voul, 

A. and B.* agreed to lK*rome partners as underwritera of 
policies fur tin* assurance of shii>s at sea, in the profits as 
v\ell as losses arising therefrom, but that the name of A. only 
should be use<l m the suliscriptioh of such policies, l\i 
pursuance of that agn^iiiient, policies were underwritten, 
and the premiums received by B. An action having been 
brought by A, to recovi^r his moiety of the premiums, it 
was bolih 11 that it would not he; for the plaintiff's claim 

p WsyiiM*ii V. ttnj anotlicr, sT. r llml^ion v Temple, 5 Teiiiil. isi. 

R. &9C>. tiy Keoytm, C J. V«n« e Laiigton tin^Sct, l Mau. R Sri. 

Uyrk V. llowlU, | n 4 »Ce R 9 s 5Q1. 

q Halnian % . Jlol*»«i)B, Cowp. S4t. t B«h»iIi v Hod|piou, 6 T. R. 405. 


(Hi) ** A nmn inny l>e Ihmh out of the n'nhn, viz« of England, as 
in (rcliiud, Jersey, and Guernsey, ^e. and yet as he is not born out 
of tbe of the king, he is not an alien/* I Inst. l«9* b. 
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ufose out of a rnima<*tum wliirh was iHogal, and thonforr 
the couYl would not give eHi'ct to it. 

So where A. ami B. were oiigagt*<l iif a |)artnership of tbe 
sanu* des(Tiplio« with lliat nieiiliout'd in the pnMvdnvjf 
and A. paki the whole of the lofWi S; it w:h tint \ », 

i oulcl not maintain an at'tion against B. to iwn\er a nhaiv of 
the money that iia<i bei*ft so |iaid. v 

In like manner it has hohleu. f 1 m( in a ea^u of itiis 
kind, the iindmvriU^rs caniK>t matntain auv action ai;aiu>t 
tlie iLssured for the recov<*ry ofthia {%vinuiinH*. 

Wliert* one of two partners liail Invn iHitit|Hlle<l to p;ty 
the whole of a lo^'^>, and the other |>:)rtner had patil Iiih 
moiety of the loss into the hatids<»f a liivkt r; it was holden, 
that this inoietv could not U* rect>Yer€‘d fnaiMtie bmker hy 
liie partner, who huti paid the wlaile Ions ( 17 ). 

If an otlicer peniiit a pnsmier to 1*0 at large*, in come- 
fpieiire of which lie (the otliecr) n ohiiged to pay the cre- 
(litor; the otlicer cannot inanitain an action fur Htoti« \ paid 
again'*t the dehhir; lor he cannot raiHi* a cauiu* ol luaioii by 
the puytiKMit ot money for atiotlH‘t\ on act omit of limown 
lireach of ilnty (IS). 

Of frntiduivnt .4<jrttcnttfits.^^:u\\\. The auntanent must 

u Minii«it% (;ucUliiinus «' If in nuna iIh^ un* n» iii» ikf 

AiiIm rt ^ Msi/i*, j llo« amt I’at 1; l. n»*a< h, »» ho < niirutiitl iii thf 

> HrmCoii V. Ta<l(l>, 1 ra«iutoii'# li.fi ••uif opiiMOii 

\ ^ I’urkV n. t eiwltit Calk), 8 t'laMl, 171* 

iki C. J wild Ilf Urn 111 Un 


( 17 ) The dtTcfidant, twing a hn»k«*r, i*fl*rrtt*d nii iiiMiriinrc for 
till* |i(aiiitit>', a lliitiali Miilijcrt, ou gmids from OKtend to Uic 
Imlies, on hiwrd an Icnfieriul nhip, whirli iuHtiratice w»h iih gat hy 
7 ii. I. stat; Uc. <11. s. ‘i. The .diip having bi’cti In^t, tloMimlei* 
uriter!» paid the auioiinl of tlia iiiHiiraiice to the dvIViidaiit, ivh'o, 
without any inthnation from them to retain the uioiiey, refiita^d to 
pay it over to tlie plainlitf. An ac'tion for money hud *And n eeived 
ha\iitg been brought, it wuk holdeii, that the defendant rmild noi 
iti'^istou the illegality of the conlmcta- a defeniTj and.ttii' plaintiH* 
recovered. Tehaut ¥• Klliolt, t and Pul. J. 

(IS) liut where an officer fli>rlmvgi*d u priistuier, «rr»>ited on 
mesn& proctMt^ on payinenl <*f the sum ^worn to and eo8t*', :iiid wa* 
afterwaritH ubliifeil to pay llie rewdue of llic d^hl. it a as hoUlen, 
hy Hnller J. tlwf a^ tlu- i»lii«-er liad not Ijeen ; ullly of any nnuro- 
per f’oiiduct, and as he was by luw rornpt'Mji^ ie to pay the who!e 
debt, he «tra« entitled fo it'<H»v»T ud,inisi i|ie di lefehuit tor k«> itum b 
nuiiirv |jaid to hl.s iWlion v. Lord >ft»8>err:i*% J\.,keV 

N. 1*: r. Mb 
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he fair and honest, and not entered into for a fraudulent 
purpose; for fraudulent contracts are considered in the 
same liprht as ille«^al contracts, and conseciucntly an action 
cannot be maintained for the breach of them. 

The defendants* being nidebted to the plaintiffs and 
other creditors, an^ being insolvent, assign(‘d all their ef- 
fects in trust to pay lls. in the |M)ifnd to t!n‘ir creditors, to 
wliich all tlic (creditors consc^nted, and signed the <leed of 
fruaf, except the plaintiffs, who refused to sign and to take 
any croin position, unless* t|i%t: defendants would give them a 
not(.* for the nanaining <)s, in the pound; the defendants ac- 
cordingly gave a note to that amount, wherc'upon tlie ])lain- 
tiffs signed the decnl. It appeared, that if the plaintifls had 
not signed, the rest of the creditors uould not have signed 
the deed. An action having been brought on the note, a 
venlict was fouiul Ibr the ilehndants; on an a|)plieation 
made to the. court for a new trial, it was refused; Lord Ken- 
yon, C. J. obsen'ing, that the foundatit)n nf his opinion was, 
that tli<» temptation to give this note, was a friuid on the cre- 
ditors who were parties to the l ontracl, on which their debts 
were to be (‘aiuxrlled in c onsideration of nH-eivingti C^tjiipo- 
sitiou. 'riie note jmoeded the exc'cntlon of lh(» deed; all 
the cTeditors being assembled for the purpose of arranging 
the defendants ilTairs, liny all undert(M)k and nuitually con- 
tracted* with eae|i other, that the defendants should be dis- 
ehafged from their debts after the exec ution of the deeiL 
riieii the plaintiffs, in fniud of that engagement, entered 
into a contract with t!ie defendants, which prevented their 
being put imo that situation, wliich was the induc ement to 
tlu^ othe r creditors to sign the deed, and to relih(]uisb a part 
of their demands, 

ft 

The same principle Avas established in Jackson v. Lomas, 

rr. u. \m. 

So where A. having given B. a sum of money for goods in 
adivam eineiit ofC.^ a secret agrec^inent, between B. and (\ 
that (\ should pay B, a fun her sum for the goods, washolden 
to bt‘ void, on the ground that it was a fnmd mnni A. 

So where a trust ck»ed was proposed to the creditors of an 
insedve ut*, whereby they all engaged to accept payment of 
their dc‘htS'hy,«ix instalnunts, the second, third, and fourth 
in* whic h were tp Ihj guaranteed ly collateral security, and 

H r«u'l.slmU V. lU'unni, lii T> II. b Jackson v. DuclMirc, 3 T. R. 551. 

rrcoKiiu«Ml by fa>rd Kllcnliorottgli in c v. Rose, 4 CasCs R. 37 'J. 

SU'inintMi \.'Mttinnis, ii East, 304. rc^cojoiiicilbyliOrdKliloD, C. in exp. 

Miaatriun v. Ltl\ Onslow, i tiddler «ofl stir. L. I. H* Apr. ii-os. 

ms. 7(is. 
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the fifth and sixth wire to reniahi on tlu* siu«>K* security of 
the insolvent; S4 vcntl of the creditors r< fustnl lo siijn, unless 
rlu* piaiiitirts did: ia order to induce tlie plaintitls to 
the deed, the defendant, at the instaiiee of the insulveiu, 
ti^reed that he (the ddendaiit) would procun* the plaint ills 
a collateral security for the lifth anil sixth insialnunts w itiiiii 
a given time, whuiviipon^the plaiiitiil's signed the trust deed, 
and the other creiiitois, who )ia<i In fon niused, signed alst^, 
but with-it ani^ laiinckd^e of the agrtenunl between the 
(ilaiutiiVs and defendant: an aettou having been brought for 
the non-piTforinaiu'e of this agr^hient, it was holden to be 
a void agreeineiil, on the ground that it was a tVauil against 
the other f'reditors; ami aliliough, in this casi% the stipu- 
lation by the plaintitl's was for a furtlu r iirity, and not tqr 
more money, there was not any ditVereiiee, in suhstiiiur, 
wiietlier a creditor stipulated for that, which he lUoiight 
wjjiild pioiluee him imuiey more c.eriainly, or for a larger 
sum than he had agreid to take in eommon w itii the other 
i nnlitors; that it w as t*<|uall} a fraud upon the other cietli- 
tors to stipulate for cither. 

liHMorai /tii:rcctiH:nts\ — ^Ithly. If the agreement be of siirli 
a nature, that iheearryiug it into elfeet, and oiifonaug it., will 
give a sane turn atitl eiK Ourageincul to mimonility, an ac tion 
cannot be maintained iV)r the violation of it. '1 Ins iM»sition 
i-i ibimde<l on the maxim, fa turfti cittfsd mm otitur aefio, or 
ill tlie itlegani paraphrase of Lord Manslh ld, justice imisl be 
draw 11 from pure foiintains. 

In an ac tion for use and ocYupation of a lodging'*, w lic*rc 
it appeared that the lodging was Jet to the ddendaiit for ihi* 
purposes of prostitution, and w ith a kuowk*dge on the part 
of the plainlitf of that fact, it was holden, that the action 
was not maiutainabie^ So wdiea? an ac tion was brought 
against the defendant for board and lodging^ and it ap|K*ar- 
cd ill evidences that the dcdeiidanl was a lady of eaHy virtues 
that site had l>oarck*d and lodg(*d with the plamtil) who had 
k<‘pt a house of bad fames and who, iKsidcH vviiat sin? n- 
eeived for the Ixiard and hjdgiiig of the unfortunaU' woiin ii 
in her house, partook of th« pniljts of their proslitutioii; 
l.ord Kenyon, (\ J. w’as of opinion, tliat nucha demand 
eonid nut l>e heard in a coin! of jnsthre. Ou the same priiw 
ciplo it was holden, that an assumpsit would hot lie* to re- 
» over the' value of prims of an iimnond or libcdlous teiidem.y, 

a Crifcp %■, Churrh.ll, C. B. ll. 04 G. 3. f Ilowuril v. MitlcU. SUling*, 

IVr lore, CrJ. B. R. before l.ord Kenyon, Cb. J. 

r Ciiurclsty t. mrhtiiftSfOfi, l ISp. N. C Drr. 

r. C. 13. S. p.per Keu\on, C. S, 

Ja 
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whicli Haii boeh sold and delivered by the plaintifT to ibe 
defendant*. But ih an action to recover the amount of a bill 
ifclivered for washing done by the wife of the plainlifl*, 
where it appeared in evidence^ that the' defendant was a 
firostitufcy and that the articles washed consisted principally 
of expensive dresses, * in which the defendant appeannl at 
public places, au^ of gentlengian’s* night-caps, which wen* 
woni !)y the persons who slept with the defend$|p|, with all 
which ciremmstances the piaintilf was acfinaihtm; it was 
boldcn, that the use to v^Ch the defendant applieil the li- 
iieti could not affect the extract, and that the plaintiff was 
entitled to recover. 

. y The san)e doctrine was laid down by Lord Lllenborougli, 
^Bowry v. Benuet, 1 Camp. N. P. C. 348. where an action 
was brought ^gainst a prostitute to iecrover the value of some 
^clothes wmich had becTi furnished by the pj^ntitf. I'he C. J. 
said, that the mere circumstance of tnip^efendant being 
a prostitut#\vithiii the knowledge of thepTaii^f, Would not 
Tender tlu^ contract illegal. In order to defcarHie action, it 
must l>e shewn that.the plaintiff expected to he paid out of 
the profits of the defendant’s prostitution, and that lie hml 
sold her the clothes in order to curry it on. 


11 . 0/ the General Indehilaius Assumpsit. 

IJ A V 1 NG premised that the rules hud down in the preced- 
ing section, govern the ac*tion of assumpsit in both its 
forms, that is, whether the plaintiff sets forth the .agree- 
ment, fur tlie breach of^Mhich he complains, specially, and 
declares, as it is teclinically tenned, pn a special assumpsit ; 
or wlietln r, the nature of* his case permitting it, he adopts 
the gciieral form of an inrlchitalHs assuutpiit^l shall proceed 
bjfcau explanation of the latter fonn. 

General Indebitatm jissumj^U . — ^Thc .genjeral indebitutus 
asmnpsH is in' the nature of an action oif debt, giidowes its 
inf^ud^btf into genend use tt> the circuniiltoc^bf the de- 
fendant not bd ng {HTinitted in this tbriii of “'action to wage 
his law nmy be considered as a general rule, that 

% Per l.iivrrriicc Hit. 42 G. Ii 14o)«i v. /olratQii, t BiM.ttid Pul 

3- B. U. 4 Ejtp. N. P. i\ in- . 9n>. , 


(I!)) Set* SlttiUrs raft* 4 Co, J)!— 05 b. aiid J tjjgy| odioiou» rtwarkx 
of Profe^e«ur WiKKldt^HOft, iti tlie tltird volittneW bis Systcmattcul 
View uf the of £ngluiid, p. |68« ii« t. 
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ao indebitatus assumpsit will ndtjic in any a\se, but when^ 
debt will lie* (*iO). it is observable, however, that tli« rt> 
imnly by actioit of debt is more extensive than the renn^dy 
by indebitatus assumpsit ; for debt may be brought on a re^ 
c:ord or sjiecialty, whereas the iudehitaUis assumpsit is c^pn- 
lined to parol agreements. Hence, although the fturm af the 
general indebitatus assutt^psU is very e«)iu;isc% yet it is cmMi- 
tiall}' neeessaiy to state in the decIaration’/i>r trhat cause the 
debt or duly Ixraiiie due, in ojder that it may amnnir to tlie 
court to Ik? matter wdiereoii an a^uiniMiit may ue foinaled; 
and an omission in this rcsfftic^llay m taken advunta^oV 
by writ of erroi *^, or in arrest W .judgment, afn r veniiH^ 
But it is not larinssaiy in this fitriii of action to stalit the 
particular items constituting the debt , it ia surticient if 
declaration stale geiienilly^ that tlie defendant was indclited 
t 9 the phiintilffor work aiwl laliour'" ; lor the agisUmmt " of 
cattle in the plaiiititf's ground; for a pivmium** ujKm a po^ 
lit'V <»f assurance upon such a ship ; upon an acroui^tt slated^ 
(21): oil a foreign judgment'*, witliout stating the cause of 
action oil whi<*h tlic judgment pns tvdeil ; or mf inc^ney had 
and received ^ w itfiout staling for what i-ausc the money was 

lufdiihid o*ccivc»l. 

'I’hc counts in indebitatus assumpsit for Wrk and khoiir, 
g<K>ils sold and dclivcrcti, money lent and advanc'i.)d, money 
p iitl, laid and < xpetuh^h moiicv had and rccidv^, aild 
on an account statc<l, being in most fic<|ucni u$4^ an- calk'd 
I lie gcMK'ml or (’omnion counts, and all or soim* of them are 
usually added to every s|H'cial assiinipsil, where iheeiivuiii- 
staiict*s of the case rcijuin' it; the advatiUigc of whieli is this, 
t1ial if the plaintitr&ils in proving the special count, he may 
n sort to evideiu'e applirahle to thij common couiiiR*, mik ss 
the special ctmtract remains open; still Huhsisting, and in 
ft»rec, in which caw the plainlifl is precluded fnmi rci.overiug 
on ilie common collnts^ 


i Hanr^cHM*, Salk. ^3. ' 

U CVo. Jhi*. ^ik>, 

I I'oftKr V. Sinith, Cni.Car. 3i. 

iH IlibiMTl r. Ourlli^M, C'arth. 270. 

II Ganluii'i* Hob. 

o F»>«k V. P^l^adk«, 2 Lev. laa. 
p Hofiica V. SavHli Tm. C.’lkr. 1 16 . 

<1 Plaisuiw y. VanUx^, Cun. Scacc. 
T. iS Gro, 3, Dung. 5. n. 


r lUI»lrs%' Siki^, B. R. M. 24 Caf.y. 
a Paytiif \ llacuiSh, Doiit; 6.51.* 

I H mI1«* V. Hcfglitmau, sji'<^*i '• R- H7 • 
rrcogiiining Wc^albu v. 

Dottg. s .1. (ke alM> iittilr r 

liMvf hait iltia 

rrrvtrrd, Ar*^ U. Cooky v, 
Moisatoucj,.! N . H.93I. 


(10) The autiuirity of this rule wiw questioned by Lord Maiuy 
field, C. J. ill Mom v« Mucferlau, 2 Burr* iUOa. 

(11) In an ad^ of inde^iiotas assumpsitf u}H>n an aorouni 
stared, it U not ti^esMiry to prove the iteiOH of the accoutit, btti 
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In addition to the^causes of action already rniimcrated, it 
haa been horden, tUat an indebitahts assumpsit m\\ lie, fo^ti 
fee due from any person wlio accepts the honour of knight- 
lujpd, to the genttemen ushers and daily waiter to the king“; 
foaftes due to »i usher of the black rod*; for a reasonable 
and cusiomarv hne duo to the heir of the lord from a copy- 
holder unontW death of the lonl*^; for freight *;^or mom y 
due by tne custom oi‘ London for sAvage*; for tolls^ fora 
penalty due by the onliimncisof a company for notstrving 
the olHcc of steward accordfhg to a bye-law*; and, lastly, 
indaiitaius assumpsit will li^on a foreign judgment ^ 

But an indebitatus assumpsit will not lie upon a bill of ex- 
change by the payee against the acceptor®, becaiuse tlieac- 
CMiNiice is only a collateral engagement to pay the debt of 
ajTOtlier, namely, the debt of the drawer; nor will it He for a 
wager ^ because a real consideration is wanting, and debt will 
not lie for a wager* 

It will be proper to remark here that an indchitafus a^^ump- 
sit will not he on a specini agreement iintd the* terms of it are 
performe<l, but nheii that is done, it raises a duty, for which 
a general indebitatus Assumpsit will lie* 

In ca»c*H of this kind, /. c* where the terms of llie spec^ial 
agreement have lk‘ein>*'rformcd, if the plaint ill, having de- 
clared on the spet'ial agrc(inent, and alw> on a general inde» 

11 Dtippa V. iaiTAnl, Cnrth. as* liarbrr on^ v. IVhuii, ^ \jrv 

X SniutriHin V. Bi it^unll, Mr. 7 17. QM. 

y StiuttUnioi tU « (j 4 ri< tl, Cartii QU. d r’raxvfoid^ Wliiltal, Doiiq; 4 n {i] 

llidt, C' J (li^ncutioiit. r Hnt'ir^ Salk 

* I Vruti. luo f Ui>vfy v f 'a«ttlt»nmn, Lrt Rnyin. 

m C'lly of 1 oiidon V. (jiorrr,^ Lcr. 174* g Guidon v. Martin, Fitr-Oib au.i. 

I» SCraaitl V. Baker, 1 T. K. tis 

Jj-,, ■ 

only dull an account itas stated, for that ib the can've of nrtion. 
Agrcifl |>«T ItuyiiipiuL C. Page and lli»'iioldi», J, iii Bntlli it 
Kiiicry, 1 1\ U* is. n. The accounting ^og the ground of tin* 
fittMmae is traversable* Dalby v* Cooke, Cm* %lac. On uo 

accuiiiit stated* the plainthi' h not obliged to prove the exact bum 
laiflitt the dedaratiou* Thoinpaon v. Spetir^J|, 1^ I**, s O* 3. 

AnacknoiiledgiiicAt by the cwRII^ of a debt 
due upon any account, i» Hufiictent to enable tlw pfaiotill'to recover 
upon a cottnKflttttr account Btatcd* Knowles v, Michel, 13 East, 

249. % / 

{SS) It wa^ admitted by the codrt, in this case* that debt ag|p1<i 
lie tor a tine ujion an admittance to a copyliold* also Whimeld 

V. Hunt, Doug. 7 ^7* l||{t 155*] where it was halden, that a gcpcnil 
indeAitefMS assumpsit i^uld lie by the lord agpiagt the tenant of a 
customary tenement for a hne due upon admismT. 
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biicttis a^iumpsitf fail in proving the apecial ogitH^Uicnt, he 
may resort to the general count^ CW). 

In an action of indehifahts assnmpsit for "ihhIs R>ld ami 
delivered*, it appeared that the goods in had Iwii 

vaiufMt at a certain sum, for which paymvut was lu i»e inmle 
by the defomlant in thrac tuonihs aJUrih^ \btli tij Stptcmlw^ 
ItKM, (the day on w'higli the bargain was c oneliuleil) hu a 
htU of ttco months, 'J'he action was commenced m Hilary 
Tenn, 1803, liefuro the expi^^tion of fne months fmiii t I k* 
day on which the contract was made. 'J'he Court of King’s 
Ben(»h ((QssentKMite Kllenlion)i||^i, (*, J.) ivere of opinion, 
that the action was prematurely hrougiil on tin* iinplud ns- 
sinnpbit before the expiration of the ercdit, and that iisu*- 
cral ai t toil of assumpsit was the mode in winch tlte<.fteb{H 
dant ought to have bt^n sued for the not giving at tlieetm^' 
thix'O inrmths a lull at two iiiontlis, ni whu h m tioii the plain*- 
titl* would liaM* Ihvii iiititled to rt*t o\(T damages against the 
detendant lor Ins not iiavnig giicii the bill, siu li as the losh of 
iuten st, cVc. (*24 )• 

h I>«dt V. UiiroHoi, ii EnU, i i Mukhcii). Pm^r^ 4 147* 


(23) ** If A. (lerlare upon «& hpccial agrreinenti imd likewise npou 
n fjuatitum niui at the trial priuiMi »|)eetnl ugna*miitt, hut 

dithTciit fiom tiiat aliicli m t.u<l mi th«* chs hirutioii, liceaiiiiot uro* 
\<*r oil eiilu'r <ouiit : not on the rir-l, hcrau^c of thi* vurittitci ; tior 
nil the MS'oiid, hcrutisi* there was u iigii»enieuf ; hut f hr 

prove a »pv( iala\^rrcnn nt and the tcork dunVf hut not put \uanl to »nrh 
agreement f he shaft recover upon the uuanfinn f/irrutt ; foruttmwhv 
ht would not be aide to rcunvr at ail, Jiiill. N. I*. I.ijl. Str. 

“ I sippreheiid tin* rule to Im* tlin : Klure n fwirty tin Ian h on u 
«i|Mi’ial eoiitniet, seeking to reroitTUierc*on, hut laiN iti Itis right 
todohltogHlier, he limy recover tmifgeiuwl (oiint, it tlo* rain* he 
•ucli, that, «ii|iposing tnare hud been no sperittl coutnu t, he itiighl 
vtilhhin'o recovered for money paid, or for w<»rk and iulM»ur done. 
As 111 the eiisi-of a plaitilifi'sutug adcfendiiut ns Imvtng tuiilt ii hoiD-e 
for liim arcoitling to agreement ; there, if la* fnit to proie (hut ta^ Jius 
luiilt it iic«‘ording to agreement, lie may still recover lor tns woiU 
.itid labour done.** Per Sir J. Manstield, dehvoiiig the opinum 
of the <*oori ^ Cv<^ke v. IVfiiiistone, I Bos. and FuL N. J54. 
** If n man a|tf^ fo build for another a Ijoum* td Be paidfiirit* 
and afterwahli builds tlie house, in this ca«e,h«lMiH two uh\s of 
derlgring, eidier upon the origiiial exerutory agVW^'ut* as to Ih* 
performed tn/uturoy or upon an indebitatus assamp*!* or tjinantum 
fHirifil, when the home is actnaffy built ^andtho agreement executed,^* 
Per Denison, J. Alcorn v. Westbrook, I U lU. 1 17. 

(24) Cure tuusi lie taken to di'^tingiinib ea-es of this kind from 
the common caHil in which goods arc so!4t and a bill taken in pti\v 
meiit payahic at a future day, but without any express w^reemen 
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So where goodii wfte purchased by* the defendant of the 
plaintiff^, to be paid for by a bill at two months, wjiich bill 
wa» aoconlingly drawn upon the defendant for the amount 
of the goods, aii^d tendered for acceptance, whicli was re- 
fused ; an action of indebUatas msumpsit for goo<ls sold and 
dtdivere<l having been brought before the expiration of the 
two months, it was hol«ien by the Q>urt of Common Pleas* 
on the authority of the preceding case, that the action couhf 
not Ih* susialiieu (*2dJ. 

But it must lie oliserved, that the plaintiff is entitled to 
OH*f)V4‘r for goofls sold and delivercjd upon credit for^*^ certain 
til 1 l(‘^ if it appear by a special memorandum that the bill 
W'tisHlUed on a day subsequent to the expiration of the credit, 
alf^ugh the writ appear to have issued before (110). 

i • . ■ _ 

k v.Solooiontoii, a Boh. 3& I SvrancoU ?. Wesigartli/S East's R. 

Vat . 75. 


Jfor time for tin* pin meat of the goods ; in this lust-mentioned case, 
iftheb'illiti dinl MM toured, the drawer may be suetl immediately 
the origitiul cause of action without any regard being liad to 
tlio time which the bill has to run; fur there being no agreement as 
to time, the parly takes the bill as payiiuMit, and, therefore, if it. 
turn out to be gocnl for nothing, the creditor has not received that 
which the other .undertook to give him, and may tluTefore pursue 
liw remedy immediately. Stedmaii v. (*Qoc*h, I Ksp. N, 1*. .0. 

l^iii kford V, iVlavwell, b T. U. »i. Owenson v. Morse, ^ T. U. (i4. 
A ilebtor is not disciiargt'd by giving a check which |>rdd,uces no- 
thing, ahhoiigh imymeiit in <*ash may have been previoiisty tender- 
ed; ainl tin* ein*u instance of the check laMiig given by the agent of 
the debtor, Who is at the time indebted to hi^ principal in a larger 
aiiioiiiit, niakt's no ditl'erence.j Everett v. CoHiua, 2 Camp. N. 

C. 515. 

(•J5) Lord Alvutdey, C, J. said, ** that be should recommend to 
any person bringing an action inacaj,e of thiakiiid, Jeven atU*r*'the 
CN pi ration of the t\vo months] to declare on thf^. special agreement, 
as|rell anon the general count ; fur he entert|lned great doubts, 
whether, even at the end of ilie two months, an indebitatus assnmp^ 
sit would lie, ifit did not Ife before the expiration of, that period.'* 
Butpe 4 .Km!|:R. 75. See also Brooke v. JWs. k PuL 

N. lC. ^30. i:outV V 

(^ti) III b-ODtUled ip^nenilly of 

the term, in refers to the iirst day of the term, and evi- 

dence in given dP a cawie of action accruing after that day ; yetg^f 
utHMi the production of* tlic writ it apt^eam that the writ was.suilA 
out alt*T the 4'att»e of s^tioii, no advantage call betaken of the 
mistake in the title of tm declaration* Rhodes ^lOibbs* Surrey 
Sum. Ass. 1604, Heathy J* 5 Esp. P. Ct 
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A. ajrrced to deliver to B. 100 l»ags t)f hops at a certniii 
pric*e mi cwt by a eertam time®. A.* having delivertM twe lve 
bags bifore the stipulated time, and deinanded payment 
which was refused, immediaudy commenced an action for 
the price of the bags delivered. It ^’as holdeii, that, as the 
contract was entire and could not be split, the pUiiititi' was 
not entitled to bring at^ action, until the whole quantity was 
delivc^red, or ittitil the time for delivering the wliole hufi 
arrived. . ^ 

A collateral undertaking must be detdawHl on apt'cially ; 
as w liero^JB. umh iKxik in writifig to A. to anstvcir for the pay* 
nieut of (^>rtain goods to Ix^ sent by him tdU., it was hoideti 
that A. e<Mild not maintain an hdehitaltis ansumpyit agalitstB. 
for the price of the giXMlssiMit to C. ; but that heoiighttO hlVe 
dcriart d sjjeeially on the giiuranly. 

'riie general indebiiathu ttMsfnupfU for money paid, and for 
money hud and tv'ceived, Ixmig titose fonns of action which 
are of more extensive applh atioii I him any otlit*r known in 
the law, I hliail pro<ved to iriquirt^ in what eases they may lie 
hrouglit, begimmig w ith the indebitatus assumpsit ti*T money 
paid. 

0/' the ImMiiatns Assmnpsit far Mousy paid,^W\ivtv a 
^sTson has lai<l out his <»wn money for, the use of another, 
either witli the express or implitsl eonwnl f)f siieh other jK^r- 
son, tin' law implii'S %promist» of repayment, for a bnnieli of 
whieli an htdebitatos assumpsit for money paid, laid out, ami 
i'.\pendeHl, may be inainlainetl : 

As where one jhm*soii is suri*!y for another* and (‘om|H*llahie 
tr* pay the whole di ht’’, ami the siirel} is called upon to pay, 
it is nfbney paid to the list* of the principal delitor, ami may 
be n*eoveml against him in an action for nKmi*y paid, eveli 
though the siinety did not pay the debt by the ilesire of the 
princifKil (27). 


m WailiHiifcion v.Olivtfr, S B«a. & Pul. n Miiuni v. Rrttltbor|ir, 9 Camp.lfr P- 
N.K.oi. <: 91S. 

' o P«f Ke«y<m, C. J. « T. R. im. 

•'' 142:4 — Mu— 

(27) Uiis »aljij«ct, Duller * J. in Martinnnul. 

2 T. R; lOSe obMrvrd, that “ in aneiwit tiiiu*s ah could not 
*||^be nsaintaiiied at law, where a Kurety had |iaid the <lebt of his 
« principal ; ami the first ca«f, iu which llic plaiiitiif aucceodod, 
was before Goiikl, J. at ilorchehier* which wm decided on cqut* 
** table grhnn^^ 

Although thef preceding observation idv cited widioui reiiiarki 
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So whore two persons are sureties for another^, and the 
obligee comjpels one of the sureties to pay the whole debt, 
such surety may maintain an action against his co-surety, and 
tfaei^by compel him to contribute his proportion towards the 
payment of the debt. N. In such ease, it does not appear to 
be necessary, that the insolvency of the principal debtor 
should be proved. 

But where it appeared that one of two su^ties had been 
prevailed on to become a surety at the instance of the others, 
and the other had been com{>elled to pay the debt; Lord 
Kenyon would not {^rmit him to call on his co-surety for 
coutribution, nior# especially as lie bad taken a bill of sale 
ftpm^e principal debtor in order to protect himself. 

> jj^is action may be maintained hy.the bail against their 
pr^ipal^ for the recoveiy of sudrsums of money, as they, 
from ^tlieir situation as bail, and in order to secure themselves, 
have been fairly and necessarily obliged to expend. I'hc 
bail may surrender their principal in their own discharge^ 
and for their own secuirity ; consequently, if the principal 
absconds, and the hail incur exf>ensc8 in sending after him 
and securing him, iu order that ho may be surreiwleretl, 
such expenses may be recovered in this action against the 
principal. » 

p AdmiCIcd in Cowell e. Edwarde, 2 q Turner v. Daviet, 2 Eap. N. P. C. 
jpoa. & Pul. aOH. and by Ld.Ken- 478. ^ 

yo% J. C. in Ibe following caac. r Piahor ▼. Fellows, 5 Esp. N. P. C. 

171 . 


in a moileni rase, viz. by Mr. .1. Lawrence, iii,Cowley v. Dunlop, 7 
T. R. 5689 1 dm inclined to think that the fKiaition iu not strictly 
I'orrect. Ffom a MS. note in ttiy poasesniioo* the same doctrine up- 
pears to ha^ been laid down hy Lord Manslield, C. J. in the year 
1757, sixyeara before Sir H. Gould was ap|H>inted a judge of the 
Court of Common Pleas. The case alluded to was that of Dei'ker 
v«JP^^pe« London Sitting, pth July, 17^7* It wmhu action brought 
by iui adminbtratbr d# of a surety, who, at defendants 

requi^ haiL mined wim. audther A'iend of defendant's in giving 
boni^llw the^pi^ent of the price of some gpods tbit were sold to 
defeni^t ; surely having been obli^ to pay the money, 

the aiJmtni||trat^dj^|i|^ imiast defendant for so much money 
paid to directed the ^nry to lind for the 

ulaintiff; wilt where a debtor desires another person to 

DC bound with biui or for him* and the surety is afterwards obtigdd 
to pay the dehk» tliis is a snfRcient coiisideratiou to raise a promise 
in MW, and to charge the princiiml in an action fi^inonev f^id to 
his use. He added, that he Imii conferred with UlM oi the judges 
upon it, and they agreed in that opinion* 
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So wlieift A., B.« and C. were lesseea of ceftaui ptemuea 
by deed from O.’, to whbm they covenanted to {xay the rent 
and B. hod C. amigned their interest to A., subsequent to 
which assignn^it, aiid with full knowlcd^ whereof, the 
plaintiff put his goods on the jHemiscs, under the carb of A., 
where toey were taken as a distress by D. for rent arrear, and 
the plaintiff, in order to redeinn his goods, was oblig^ to 
ipiy tlie rent due, talfiug at the time a receipt from D.’a 
attorney as for so much received on account of A., S.. and C. ; 
it was holdcn, that the plaintiff might maintain an action 
for money paid against A., B.. and C., on the groihid that the 
thix'c defendants were liable to the laiq^lora for the rent 
in tlie first instance, and as. .by the payment made by the 
plaintiff, all the three were releoscd fitim the demand the 
rent, and as such paymerit was not a voluntary but 
puison- piiyiniia|||.l^;aiiae tlie plaintiff could not have relJiiwM 
liinisclV from the distress, under these cin'umstances the Ibw 
would imply a promise by the three tlefondanU to repay the 
plaintiff. 

In the precedina; case it will !»e. i>bs»;r\’cd that the inone^ 
paid was Iho phuiititV’s money*; this is reipiisite for th« 
inainteiwncc* of the action; for wlicrc A. let a houst* to B., 
which B, underlet toC., and A. distrained the i^oadsofC. for 
n-nt diu' from B., which gooils wen; afterwards sold by virtue 
of the stau *i W. & M. 4 . c. s. 2 , and the money arising 
from llic sale paid over hy ihciiuctioneer to A. ; it was hniden 
that C. could not nmintaiir an action against R. fur money 
paid to his use, la'cause tlie niowy in question tu;vcr was the 
money of ('. but the money of the lamflonl ; for the moment 
ilic giioJs were coiivtiitetl into iiiouey, that money U'caiiie an 
exiX'uU'il satisfaction in the landlord for the rent arrear ; and 
. C. tile tenant was only interested- in the surplus proceeds, if 
any, of the goods. 

It is obscnable, that the mere drcumstancotof one per- 
son iiaring received an advantage from the payment of money 
hy another, is not stiflicieut to raise an assumpsit af||linKt 
the former; the consent bf the ptiRy, cither exprew or 
implied, is^ jMentially necessary to tlie. «^poit the 
action. 'J’’ • -M 

In an action for money paid Vhii<I expended, by 

the plaintiffs, to the use of the defen(»|i|P|:iy>p(sired that 

y .s. 

f'l!iralU.I>iurtrMecsD<ti>tliera,«T.R. V»dsrt’», ». mmI MMthtr, 

908 . . Ovmem of St. inclMiet l« ilMroj 

t Moofc ?. PjrrJret Sl Emi, 5 «. i T. E. 90. 

M:$tokg8iMla n8 | | i| W^ 0»mccni of 
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by stai;. *2-2 Sc 23 Car. 2. c. 11. the parishes of St Veclast's 
and St Michaud Ic Quern were unitea ; and that, since that 
tinse, one set of officers had scrve<l for the two parishes, the 
election of whom hiul alwaj^s been made at a joint vestry ; 
Uiat only nine vacancies in the oflice of sexton had ha])pened 
since, all xvliich ha<i been filleil up agreeably to this custom ; 
that ill the year 175^1 the st^xtoifs salary was fixed at 201. per 
animni, wbicli was agrmi to \n- paid edually by both parish^ ; 
tliat the ov(!r.si eTs of St. Vedast*s had paid the se.\ton who 
wfui last ('lioscii the whole sum, to recover a moiety of wduch 
this ac*tion was brought 1’he defence set up w'as, that the 
last election of a texton was not a joint one, and tliat tiic 
parish of St. Michael claimed a right of elioo^ing a sepamte 
sexton for thcinsi lvcs, of whu^h they had givc?n notic e to llic 
otht?r parish. Lord Mansfield, C. J. This action must be 
f^rounded either on uh express or implied consent ; lint liere 
is mother. Uiyiller, J. If this were held to be a joint oblitiii- 
tion, it would be saying, tiiat the sexton mignt bring liis 
action against ou<i of the parishes for the whole sum, which is 
not the ease. 

In like* manner it was lioiden, tliat a broker* (who had 
routract(*d wdth third pc i-sons for the sale of stock at a future 
flay by the autiiority of his principal, but without disclos- 
iiig the name of his principal, who aftexwards in consecjuence 
of the rise of the stoc ks rtdused to nr.Uie good his bargain) 
c*oiild not, by payin<^ the difference tothe persons tx> whom 
the stock had IhW sold, iiiaintain an actioa for money 
paid on an implied assumpsit against his priiic'ipul for the 
amount. 

I fan auctioneer is employed to sell an estate by auction ^ 
and hi* undertakes to conduct the auction so as to avoid in* 
curring the duty if the estate is not sold, but through mistake 
transacts the business so that the duty attaches, wliich he is 
obliged to {4^, the law will not raise an implieil promise on 
the part of the employer to reimburse the auctioneer the 
money paid for the duty, which has been thus incurred 
riirough his own blunder,; 

A guilty of a breach of duty cannot rpco%"er money 

wliii'Vhe has paid in consequence of it, though for the benefit 
of the defendant*. 

If A. recorigf in an action founded on fort against B. and 
C*, and levy, the whole damages on B., B. caiiiiot maintain 

% CbiM V. Morify, % T. Jt^ Sio* i Pitchrr x, BaitcfkS Eitt, 171. 

y Capp T. Topbani, 0 EMt, C9 S. a Mtrrywcatbcr t . nlaaii, S T. R» |S(^^ 



ASSUMPSIT. 77 

an action against C. upon an implicHl assumpsit for a rt im- 
hiirsement of a moiety; for a contribution cannot bechujiiwi 
as between joint wrougHioera (28). 

A, having recovered a judgment against a trader aiai 
taken out execution, a levy was insule oii the, gtKxlsof the 
trader, but after he had connnitted an act of bankruptev , 
tuid the money levicckwas paid over to A. An action *ot‘ 
trover was afterwards brought by the assignoesi against A., 
the sheriif, and the liailil!', in whieh damages were n‘tw«Ted; 
and these ilauiages, to«ellu*r with die crosts, were paid by 
the bailitf: it was holden, that was no impiiiHl promise 
on the part of A. to indemnify the bailiif, or to contribiitjc* 
to the damages ami costs in the action of imver; but |iiat 
th(‘ bailiff iniglit, in an sniioii for money had and 
reeover the ievy-inonojr, In iiig money paiil unde r a iilWake 
to A. and the bailiff iietiig answerable for it to the assigium 

In a case when* there were- three assignet^ of a Ixinkriiprs 
estate w ho had acted in the tx^nimissioii, and two of them 
paid the solii itorN bill*, it was lK»Ulen that the two couki 
not itininiain a joint uction against the. third for contrihii* 
tion, but that taeli ought to bring a M'parate action. So 
where three ha<l entered into a joint amjl several Ixmd of 
iudi innitv to a sheriff^, for the protrctioii of their se pa nite 
interests," and the sheriff lia<l <‘ompi*llc<l two of them to pay 
tile whole sum, it w^as holden that tlaw ('ould nut iiuiintaiii 
a joint a<‘tionag;unst the thinl for contriiiution. 

O f Che incivhiiatus Assnmpsit for Mouep had afu! received. 

'file action ftn* moin*y had and n ceivcnl is fbumlcHi on ail 

b WilMm V Milucr, ^ Caiii|». N. I*. C. c llrami and Riiutbfr t. Doulculf, n 

4:,i. B<w ^ e»il 'WS. 

4 Xelby v. Wriiuti, i N.PX*. ifH* 


(3H) A different rule h^dt in the caw of a joint judgimiit ^nat 
severul ilefi lulants in anwiioii of assutni^it. IVr Lord Keinoii 
C. J. S. C, So an action of a*««urn;»«iMie$ by a ship owner 1« 
recover from tm owner of the cargo, his proporlibn of a 
average loss iBcurr<^d by aacrifiritig the tackle bfdofiging to n ship 
on an ext niordi nary emergem y for the Ijcnelit of the whole ron- 
c«?ni. Birkley v. Presgrave, TEast’s 1(. action inay 

be niaintaincdf to recover u contribution in ih4 nature of genentl 
iwenuge bv one ship|H*r of gowU againsl another, Dcdiarin v. Wilitfiij, 
3 Caojp.^N. P. C. 4«0. The owners of a ship’s are liable to 
contribution, atitieanit of the slii|Jown«T‘, for ship’s ^ktonrs wm s- 
^rily thrown overboard after a vessel was captured and while she 
iva4 in tlic hands of die eiieiiiV. Price v. Noble, 4 Taunt. Hij. 
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the equitable circumatapcea of the case between tlie parfics; 
nnii cQitsequently, in order to recover in this form of action, 
the plaintili must sliew that he has equity and conscience 
on nis side. From the follow'ing positions it may be col- 
lected ill wh{^ cases this action may be inaiutaineil. 

1. If 1 pay money to a person w^hq claims an authority 
to receive it^ hut really has not any sUtli an, authority*, and 
afterwards I am compelled to pay it again to the person 
lawfully entitled to receive it, an action for money had and 
received will lie against the person unjustly receiving the 
money (‘ij)). ^ 

3. Whore a person hjis usurped an oflice belonging to 
another^ ami taken the known and accustomed lets of 
offi^, an action for money had and received will lie at the 
suit of the party really entitled to the oflice against tlic in- 
truder for the recovery of such 

flence this action is fre(|uently brougjiit, in tiic place of 
an assize, to try the right to olVices* to which fees are an- 
Ilexed^ It must be obst‘rvod, however, that this action will 
not lie to recover gratuitous donations given to the intruder, 
as money given by strangers Sir slnnvi^ a church ; for an as- 
size will not lie for a gratuity. ^ 

An action for money had and rei eived' does not lie by the 
nominee of a p(;r|Hlual curacy fur the plotits thereof, until 
he has obtained the bishop’s liceiiee; tor, in cunu’ies, the 
jmrty is not in possession, until licencre. But, in the case of 
a donative, the part}^ is in full possession iininediateiy on 
th"e nomination; and, consequently, if any other person 
takes tlie rents and profits, he may maintain an action for 
money htwl and received*^, 

e noniifll ▼. Fouke, i Sit). 4. Se« ikwI, ranlo is Uie only conYenient mrtlinti 

|mgv H3, Oi^ps V. Rviifie. of trying theriglit wbere then: ar« 

r ArtK Y. Stttkeioy, 4 MimI. See no ftts, 

alto lltmara y. Waod, w Ui^y. S45. i Powell r. Mitbank, SI. 13 Geo. j. 
Mill the oiiinlon of J.in B. T. R. 399 . ti. 2 Bl. U. S5i. 

t Li«l. Ray. 70 :). 

g Boy ter v. llo«]»«rortb, ti k Pl;r Aaiibnrtl, J. in The King y. Bi* 

li Sfec^H. v.^ Hiint^haui, u CdvroR. J| 1. tboii of Chctlu’,^ T. R. 4U3. 
Lnforantioii in nntnre of <|uo war* 


(^^9) If A. be indebted to B., end ^my suck debt to die attorney 
of tt person suing d* hi' D.’« lanne, Init isitkout B/s autliorityt 
B* lAay, notwtthstiuRliiig, cecoc^r the debt tii on action against 
A., tr/iudc rrmeuy is ogMsi fAa alfbraey, altbongk the attorney 
was ilcceived Uy a counterfeited warrant of attorney. Robfcou 
Linton, 1 T* R. iii. ' > ' 
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3.*- Where money, to which there mus not anv ground of 
claim ill c6nsciaiice, has been imid under a misttike, the 
party may recover it back again m an at tion for motu y had 
and received: 

As where A,* who was indebted to the estate of B. a 
bankrupt, paid the debt to hw assigiut^ witliout sitting olV« 
as he was entitled to 8o» a sum of money due to himself 
from the liaukrupt, it was holdeii, Uiat A. might reiover 
the money, which he had iieglectcil to set otlVinan action 
for money iuut mul receivinl agmnst the assignees. So where 
an ai’f ion was ^fought against a (K^rsoii |mon a groundless 
demand"', anif the cause was c:omproniisc(l by the {layineril 
of the iitpii^y deiaandeil, it was holdeti, that money .had 
and receiveil would li^for the recovery of the sum s0|gjd* 
But where money luis been jwiid under Ihe coinpulsiim of 
legal proc<.*ss in an aitioii, whndi llie {larty tUj^ht hltve de- 
fended successfully if he had In^en prepared with his evi- 
detice, this money ciumot tiertH Overeil, hum action fq|^tiioiH\v 
had and receiviHl; although such i*vidt‘iiec Ik^ pr«.MUict*il at 
the trial of tlie second action Jis slu ws, Unit the other party 
Wits not entitled to recover it in llie lirst. 

The defendant had bh^gltf an action against the present 
plaiiitntF forgoiKls sold", lor which the plaliitiir had iH lbn? 
paid aiul uhtaiueil the deleiulantV rm ipt, Init not bi'ing able 
to liiul the rt»ceipt ^ that time, and having no other proof 
of the payment, he could not defend tin* action, hut was 
obliged to submit an<l pay the money again, and gav‘e a 
cognovit for the costs. Hie plaint iff afterwardsg found the 
receipt, ami bmuglit an action for money had and nceivcfl 
ill order to wvover hack the amount of the sum sy wrong- 
fully I'liforceil iiik payment. But Kenyob, C. J. was of 
opinion, that, after the mmiey hatl U*en |>aid under legai 
process^ it coubl not lie re<x)vered hack again, however, un- 
coiiscieiitiousiy retained by tlie defi iidsuu, though the casi; 
ol' Mowrs v.^Macferlaii, 3 Burr. 1(X)9. (30) was referral to; 

t Bixe V. DickMon, i T. K. u MxiriotC v. Huaf ton, 7 ’l\ It. i ()0 

m Cohticu V. KcttSii’k, 4 T. R. 432. to . ^ v 

uoU. 


(30) Macferlan Hiicd Moses, in tlie C'odrt of CoinK’ienee, as 
iudorser of a siiiall bill of exchange, and recct vexed a^minst him 
there, in breach of an agreement in writing Wtweihi them, that 
Moses should iiol in; liubie nor prejudiced by rciiMUi of his indorse- 
ment. Moses paid Uie money and brought an action in the 
Kmfi Bench to recover it back, as money had and received to 
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and thereupon the pIttiMifiVas nonsuited. On a motitni to 
se^^ the nonsm^'Lord HdnyOn aaiu, tbatt after r^- 
vtaySy proeett of /aw^berfe mutt be an end of Uti^ioii. 
dtherwtee there wouid^l^ be any iccurity for. any persoiu 
He could not conaent therefore to grant a rule to shew cause, 
. teat it ahouid seem to idtply a doubt And Grose J, said; 
that itwoi^teml to enr0uT^e.th«;^^reafe8t negligence, if 
the court weSjie to t^n a door to parties to try their eaustt 
again, because thw were not properly prepar&i the first 
time with their evidence. Rule refused (3t). 

Where a party pays money to another voluntarily, with 
full knowledge, or full means of knosviedge, of all the facts 
of tim case (32)/ the party so )>aying cannot recover it back 
agBHSOii account of his ignorance ofne law. 

Aa where an underwriter of a pwey of insurance upon a 
ship llaving^paid the amount of iSt insurance*, as for a loss 

0 Bilbiev. Lumlry, 9 Eaft'tB. Wil.5;{0. Setr ftlso Gome r j %. Bond, 

reco|f^‘4 by l^wiviicc, J. in Lu- i M. 4cS. 37n. , 
tbiftu f. Ilcmlorton, U. I’, a Bat. (c 

; ^ ^ . 

his use; iifid it ives hoUlen flitt iu*tign might Be maintained. 

See tlie judtetmis remarks of Er'Ca Co K on this case in Phillips 
V. Hutitor, B 414 , mul ^ pointed observation nitirwlncb 

be concIttdHl teidse remarks: **/ l>riieve tbaHiid^’iiieiit (the jiidg« 
** fuent in Momhi v. Macfiirian/did not satiny Westminster Hall 
at the time: i never couhf;nln»crit>e to it; it sa-emecl to we to 
“ unsettle ibundotions.^' ^^.tttoses v. Murferlan Ims proiierly hwn 
** <}i)eHtiotu^ in many <Hises Per Heath, J. in Bnsbmie v. Da- 
cres, 5 Tairot. iGO. 

(91) 111 BarlMiiic V. Brent, in Cbs^TrimT. 1G83, 1 Veni. 17 ^. 
a bill >sa$*'Bled for an account, stating that thejplaintill'ha^ bought 
gocMlN of the defeiitliiiit, and had iwid him money in part of satis- 
faction, hut the plaintiff Iwving lost the rec*eipt, tlie defendant had 
riicovereil the %vliole value at laa ; demurrer, lK*eaitiie it apiieared 
of pWintilf*M own |ihe>A'ing that the defendant nod rc^o^ered at liiu. 
For the plamtiftMt was insisted, that the ease stati^ in the bill In - 
ing hv the demurrer admitted to be true, the plaintiff, us to the mu- 
ney orerwiid, ought to baVeltoved in er|aity. Dei|iurrer altoaed; 
and ptr North, Lil. Keeper, if A. pays money in pari of satisfac- 
tion, and afrerwards the whole \ahiV of the goeds is it^eovereil 
agumst A, a^ Imwjr the inotiev so |m)d becomes money received to 
the tme of the person who |>aid it, aad he may recover it in an action 
at hia , 

(3V) Wteren payment ha** been made, not with full know- 
leilge of the facts, hnroiily Under a Blind suvpi<'MMi of the ease, and 
it is found to have been |wid unjunily, the party paxing mayreco- 
ver it l*ack again,*' IVr Asfihurst, in Challield Paxtop# ^ 
Fast's R, 471. n. 
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1)^ ca&ytre, ipq^t In repp^'it, qu tl^JitmiKl Uw»^ 
Niredhad iM^at the ^Ibsui^^ dMacMl 

to the tyideru'iiter a mateiw KtUST^jla^tinK the l^e 
vUcb the Rhi(> sailf^; but, it beinj^.prevedi Ui^ bef^ the 
ln(b oit<th^ policy wai adjusted, alt pi^% includiujjt the ‘ 
letter in question, had ^ii. law befon ijm tmlMEwriter, it 
vvas holdcn, that he cu^ W recover: ^ muxt 

Ik- take»i to be cogiuatuit of file few (38). 41,;..=* 

The same •loctrincVas.toid doxvn in Blisiim ▼. Dftcies 
■> Taunt. 1 13, witii this lihiitatiOnKNiIy, that llpt,reUiipiDS tlie 
money be not .tgainst the (Vmsdience of the {N^y to tt’hom it 
is paid. V ' 

'I'lie same winriple was recognis'd, in the following cpljh' 
'IMu; dniwcrot a bill of o|;chauge, with full knowledge of tqife 


1 


lull 


(;)3) Tfu* <!t*f 4 fntWiit K'ltig tenant to Ihf pIttintJtl' of certain rob 
nt-tl»e yi*Hrly wiit» ol twi-nty ^uitiea<i» tlie‘|naintiff» al'tlie exjiirat 
of the year, iiifebted qit being fiaiil twenty-tivi^ |pd thnut* 

to dUtruifi if it uan noymitl. Tlie aefeiulmit* in coti«*<|uetiiv 
of the thmit, pnid the lurget^Ulis and mi aetion having been brought 
by the iduintitf ugaiutit the defendant lor another th*tntfiidf the de* 
fendaut in«iHted on off the five gniiteas which lie Imd jmid 

under the’ threat of di«ti^>«, having {Hliil by wmi|»ul»ium 
and ill his own wrong. Hut Lord Ktmyoii^ C. J. ww of opinion, 
ihat I his cnuld noi Iw dee«i)e<l a |Miyiiietit by Coiit|mUion, as tlic de* 
feiiduiit luightf by a replevifi. nave defended teniself a^iiiist tie* 
dihtrebs. Kiiiblw v, flail, I Eap,* N. Ef V- cited by Uvrew * , 
.1. ill i^sOlbinn w HenderM)ii, 3' riid Pul. 6^0. So yhere a 
party, sued on a clmhi which be known to be mifbunded; it ; 
although at the time of payment be |Hot*fiits iigaiiwi ii» amJ di.cbiit N 
\m» intcAtiuii to briiur an action to recover bock the money lio paid, 
yet no artioii will Tie; for hc owahl to have drfended tbe uctipii 
hrouirlit against him. Bn>wn v, Bu'Ktnally, I P* C— 

f ^timenyoii C. i* See also Caitwriglit v. Rowleys f Eap. ?t. P. 
C*. ^b. * It was screed be^eeti A. and B., that A. for.a certain 
r ommissioii diouldship a ckrgo of wheat of g-|peciftc ciualit) , at a 
foreign port, fior.B. in Rnyiflaiid. The wlwsllJ^tJpoii tliaiirrival hav* 
iiig tieeu ffiutid to Im* of an interior ffoalttyn B. brought an action 
agHintt A. for a breach of Uie agreement, and recbyertal damggeK. 
A. iiHerwarda brought an actiou against B. for thecommiiwinn ;'b«t 
it was liolden, that A. crould not recover ; l^iid Elleobotongb, C. J. ^ 
observing, that the facts wliicli be n liefl on in Uiia acdon tiiigli^ 
have been given in evidence to reduce tlic datnagei wlieu fie«wa< 
defendant 1 and tliut he couaideiikl the accotitit as closed between 
the parties liy the fortiicr verdt^ Kist v, AtkuKlonf ^ Ciflip. - N. 
P* Cr.1, 09#, 
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^viiu been given acceptor, upon a tupposition that he 

(th^4ih\rer) remained liable, time months after the bill be- 
^medite, promised ^ holder that he would pay the bill, 
if the ademtor did nol^ it was holdeni^, that the diiawer was 
bound by' mis nn^ise,' and couid not avail himself of his<|jj^ 
noranoe of^ law at the time wbm^ made the promise. 

Mou^j4'^'%point of honour or consciem^, though a 
persoiiis ^t^^ltthle to pay it^ yet, .if paid, shall not be 
rec.ove^'i.'' 

4. Whim nkp^ has been paid wi^iout c(»^ideration, or 
on a coosideratKm which foil^ an action for money had and 
nerved wilUie for the recovery of it 

’i^he plaintilThad insured semi^ humbers hi the lottery % 
aiihe office of the defendant, for^ieh he Imd paid in pees 
miums a 9onBiderable supr of The defmdant hav- 

iugljjtfuara to pay 4be sums , insured upon some of the 
cliMKs which liad terminated in fiivour of the plaintiff, he 
Imught., an 'action for mon^had and received against the 
defendaiilf , in order to recover the premiums; it was holddn 
that the action would wgll lie, although it was ejected, 
that the contract was ill^l by t^ flat. 14 Geo. 3. and 
the plaintiff parltcej^ Cifnitffir .* ffutekstone J. obserlp^ that, 
on the part of Ihe insured, tlic contract on which he Kad paid 
his money was not' criminal but iner^ void, and therefore 
havfttg advanced hit money without any consideration, he was 
’ entitled to recover it back. » 


On the authonty of the preening case, the same point 
was ruled in Jaqiies v. With^’ 1 fi. Bl. 65. See l^Jarke v. 
Sh«e„€owp. 187. and post^ ^ ' ' 

The deeds for seeuriiig an armui^ were set aside for an 
infomiality in regist^ig the mmnonal*; it was holden, that 
inomy paid to we grantor, as the consideration of the an- 
nuity, might^he recovered in an action for itaoucy hadlted 
recetved (34). ■ . s...... • 

p $t«v*tiB v. L^nclia It w tliif In Thititlewood r. Cn^ 

<1 8i)4. kroh^ 1 It. « & 503 . 

r JiM|uei V. 9 Bl. if . foTA. t Slio ¥9 ir^Wtlib, 1 T. R, 7n9« See 

9 Sm of Id. Stni. 17 Gnu. a. c. wniiity «ct. 


(34) In 

iieiipnct of the ennnity* ^Mii. then six yem, unless 

phiintiff reply the steiliiAeef limits^ Hicks v. 3 jBsst's 

M.. t6. But see the rnnerks at Mmsfield* C. in |lu|d|ftvVh 
Browning, I Tkuni* 523. . 
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So where |i deed» aiii^pndi wafMBtof attorney (iijm 
which judginent iwi < |' « i|e rt jihtgfed*) tod bct-n 
cufin^hn aimaity, aiiii%n t6«'‘atq)li!ii|l!ion of Uio j^rantor to 
the Court of Kiiqfs Bench, the tuiiglmt. was set aside, amt 
^ warrant of attorney directed to be. dtdivered tip to be 
cancelled, became the Jathrr iwtnimeBt was i|N|^{M:rly th- 
scribed' in tfee memoriu. but no order to lire 
«l«ed or bond, which remained uneB«iEc|iad}!|^ ft' bcddni, 
that the grantee niigfht recover back the cimswlwli^ in an 
attioii for nipticy had and recefNid, on the ground that he 
had contrachra for one cittire,'asturaiico, 1mp|i!stttig of seve- 
ral securities, and that he Had a right 10 liiiifre the aSsuruw'w 
entire, or to have back his mraiey, and die defendant, hating 
fakeii away one i»f the MKhitiies, the consideration fi^Qh: 
money had failed. ’ * ■ ? * 

It will be proper to, reniark hcre. thati in,^WM of tliis 
kind*, the action for money had an# receiveilwill m»t lie 
itgoipat a mere surety, who lias nOt actually received aiyr part 
^ne eonsideratiori, ^tliougb he has joiitw with the gihntor 
Bipigniiig a receipt ibrjt -t: 

A lease was sold to ^ plaintiflT by defendant as adminis- 
trator*', without any ntgwar assignment, or othiw wivcy- 
aiice; but, at tlic time of sale, the defendtot said, that fin* 
premises were his fWoperty, to do as he^ likejf .with, aiul if 
arty thing happened, hCiWould spe the nltuiitilf rightwl. .A I- 
tenvards, the defendant’s letters of admiuistnition were n- 
jiealwl, and the plaintilf was turned out of possession by a 
recovery in ejectment at tlfe.sait ol the new admiinslniior) 
wliei««»n the plaintiff ah action for inoifey Inul amt 

received, against Uie defendiiff, to recotjer the consitferatiou 
paid for.the lease; and it waa holden, that it would weU he; 
LonI Kenyon, C. Obsen^ing, -tliat he ^d not wWi to dis- 
turb the ruleof emsat‘«igptsr, adopted in Bive v. 
and in other %aaes, wdi^ a reguW soiwqfliwoe wasmwlc;,, 
to nfhich otiw covenants might not fe> be addedi Jor i» 
general the seller covenanted for hia oWp aefst and lor Uiose 
of his ancestors onfy, hi- which respeotthe ease o* a inortr 
gage diffelted from it, as a mortga^ ooverttlit^, that iil alj 
eienta be has a good title; but hei« the %holc paiM by 
{•an^ and it proceeded on a misappt'diension by both par- 
ties, that the liefewlant was the legal adminirtrator ot Uie 
lessee though it timied out afterwhrds fliat be was imt. 

Skurfidd T. C«wlaii4» 0 ^ y ® 

«4i- '• . 
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therefore, the money :tca$ paid under a mistake^ he thought 
th^t .an action for had and tfe^ived wodld lie to re- 

cover it back; id the c^e citpd,.(Btw'T. Holbeach) tio ac- 
tion at all could have bi^n mar^tained (35). 

Rut where a plahitiff has received benefit from a thing 
which he ha$ purchased, e. g. a pdtent for an invention, al- 
though the ;pat«tot ihowld turn out\o be voidfthe plaintiff 
(rannbt consideration originally paid*. 

5. If iim "^iinilu^ advantage be taken of a persm's situation, 
and money obtained from hmi by cQinpu)sion,,'"such money 
may he recovered jU an action for money had and re- 
ceived. ■ 

The plaintiff haying in the Kpnth of August pawned some 
goods with the defendant for 201. ^ without nmking any 
agh^ineiit for iuti^iVst, went in the October following to re- 
deem them,, when the defendant insisting on having lOl. as 
inlercMst for the 20l.‘ the plaintiff* tendereil* him the 201. and 
4l. for interest, knovilng the same to be more than thej|^ 
interest amounh-d to; the defendant still insistedM|| 
having lOk as interest, whereupon the plaintiff, finding 
he could not otherwise get his gtxids back, paid the deten- 
dant the funi which he demandOfh and brought an action 
for the surplus beyoml the fogul interest, as money had and 
ioceiyed to his use; the court held, that the action would 

a Taylor v. More, ] N, R. 960. ■> c See Fittroy t. Gwilliiii, 1 T. R i5.i. 

a^Attlley V. Reynolds, Str. 91s, os to the iirceMUy of a tender of the 

UH>oey reuUy ni)vaoGtil. 


(35) So where def^dant, who was in possession of the premises, 
of which he had been teiuuit iind«r a from a tenant for life, 
Uhri dead, sold the platnliff the U^ase, pretending that it was a gmul 
^Jeosc for seven and shortly aUterwunls the |daiii^ff* was eit^ted, 
it was hotden by Lawrence, J. on the authority of Cripps v. Kmde, 
that the plaintiff might reemer tlu* cHinsideration paid for tlie lease 
in all action for money Imd and received. Matthews v. Uollings, 
Salop Summer Assizes, 1^1. Woodfuirs Landlord aiid Tenant, 
^d eciSU p.'35» V. 

Where money hi imid» and the tiling contracted for not delivered, 
, it is inouay liacl auo received to the use of tlie party who has paid 
it. Aiioiu per 407. 

'A. paid B. asum of monny for a biil of exchange bn it banker, 
who broke liefore ifi^uld.l|gteiide^; ft washolden, that A. might 
lerover bark the monei^ in ab acddtt.'^Jbr luonev had and reenyed# 
i;ii1i.n.im3i. 
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well lie, for it was a paymemt />y (^mpnhi nADd), an*l ihc 
plaintift' might have hod sfieh an . immediate want of his goods 
that an action of trover wootd not have answemi his pur|M>^% 
ami the rule volenti non jii injuria hdds only where tW |iarty 
has a freedom of exercising his will. 

Case for money had amt r(!ceived by defendant for plain- 
titrs use**:-^!! the trial it appeared mat the pbutititl had 
purchased of one Sansom a copyhold estate in Pal;i|ighnnu 
which was defendant's iiianor. ^rtie estate was let at a 
rent of (iol. per annum*, lamllo^ paying, l^piiUtax, H)kf rcu;, 
kc. Plaiiitiif apnli<^i at the next manor croprt to l}e adinirted, 
and tendered 1201. for the fine (two saying, thai 

no lord of a manor bad a right to nion* thini two years vahu' 
for a fine. Stevens (Lord Pigot's agent) re/ttsed to* adinit him. 
unU'Hs he paid lOl. fmrehit, tm the punliase inom'y 
t(i.)l. ; he mid he durst not take the Hum othwl hy plaintiti; 
nor would he sutfer Mr. Jeftrey s, the txnnt-kcepef* to ailmit 
plaintiff williout payment of itv>l. 'riie plaiuritf then paid 
the money demanded us a fim* in ortler to pmciirc 

admission, but siiid it was Kki tmicdi inonev \ and ptaintitf 
afterwards applied to Lord Pigot liinisidf, ami to his agent in 
town. Mr. Partington, and offered to refer the mutter of jlu* 
tine to counsel. Lord Ptgot said he would not return itiiy 

K it of the fine rf*<!4*ived, nor wtiiild he leave it to rcniiiMd, 
[•fendant, ut the trial, insiste^l that lOl, per er»/. on tin* 
purchase money was the taistomary fine in that mani^r; iirnl 
ny i^stiiuating the estate which was i(Rlacit*s, at Ui», fid, ptT 
acre, niach* the two ytninC value nmuinit to KmL V ales, j. 
l ines werc» arbitrary formerly, the esiati* U*ing held aithewiU 
of the loni ; hut the law having now <lrawii the line, and copy- 
liold estates bidiig jK*r.inaneiit, tio mon» than two yeaK value 
can he taken. I’lie lord lias u right to t wo years ^ real intriiiaii 

cl l^aki- ». l.ord eiicot, Slaffonl Sum- f Two yi»rt' tmiirovinl v«lite, wUtioul 
inc r Ahrijm^, 17119, ^tedMrlion, r%ec pi (nr^iili ivno, 

p It wHii proved by a tnmyur to be <»raiit v. Aaile«^ lioiia. 7-^7. 
alNiul lice vaiaevf tM. prr aiiueai. 


(. 1 ( 5 ) ** For nothing having been aaid at the time «dien the ifinn^iy 
*• Witt lent, 8s to the qtttiitnm of .int€.*re»t which shoidd be {mid for 
** the loan of it, tlic hiw^muat detefinint* Uiai matter; und the 
** broker Imviiig pofMiemnl hiniad the |iawn, ti}sm the implied 
“ eoniraet to rcatore it upon the principal and legal intermt tadug 
t€'mlt*red, the increase of llic' demnna beyond what fie iiiu«*t Iw 
stipposed to lui%v contracted for, and whiit the law prcM'rilies* U a 
** fraud ; and the detcnti<»n of the pk^l^^ uiitil such demaiui be 
•* satiafietl, i» a force, whichjliiglit well'iQflnee the* piaintilf to j#ay 
•• his money, and malu* metit iiivolontary.** Arg. MSS* 
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value of the land, aad )s not to he pmudlced W any cqIIu^ 
sive ioMc. - It was nligioerisaiy ibr thb plauidff to shew that he 
did ibt pay the fine v^untarity, but upon ocrnipabion; The 
custom to take ICfper totrt. on the purchase money, be it of 
ever so loi^ a continuance, cannot bind, the law having fixed 
the rate in another manner (37). 

0. pontratds or trauKRdiona are prohibited by posi- 

tivc statd^, for t|ie sake of protecting one set of men from 
auotber« if|M^ is paid upon such contracts, by the one, 
who, from situation anp cqndition, ^ li^le to be op- 
pressed and impo^ upon by the other, tlie.pmy paying is 
not considered ashaiiiding in pan deiietoi ana 'in furtherance 
of these statutes, the person injured, after die transaction is 
finidted and completed, may briny his action and defeat tlie 
conttact, 

The stat 5 Geo. S. c. SO. and the cato oMImith v. Bromley 
will afford an illustration of this principle. 

The stat 5 Gea S. c. SO« s. 11. in order to prevent ba<l 
proctires upon bankrupts who have not^btained tlieir certifi- 
cates, and who, for the sake of obtaining it, will submit, 
cause their friends to snbinit, to any teftiis which a hardMiff 
to%may chase to impose, vacates all securities givdM^ the 
bankrupt or any person on his bch^, as the considmtion for 
signing his certificate. 

A creditor refused tp sign the certificate of a bankrupt, 
unless a sum of numey was griren him by a friend of the 
bankrupt*. The friend gave the money, and tlie preilitor in 
consequence signed the certificate. It was hoklen, that tins 
money might be recovered in an action for money hatl and 
received ‘ . 

g Smitli v. ' tootniev, Pooff.* tot* a. t>y Bulirr, J. in Mcrot ▼. WalUcv, a 

. ana Bull. N.B.isa. Sn waVpIC T.R.as. 

canon vt tha griaclpit af <M» caw 


■ (37) It wu and in ths eanne of tUs trial, thst it «'w lu-ver yet 
Atllod, dwt a tnandauras wonld be'to a toidof a manor to admit ; 
but CM post. tit. Maudamws. ‘ 

(33) The first broculit Ug actioo sgainat the agent who 

had ttanMcIcd the bttHMsafbrlbe creditor, and had infiiet rereived 
thr aitlnliy i but aa it'impea^ that the had arttully fmid 
ow^ or accnniiittl tote, m nniim tohii priacitMl* Laud Mansfield, 
C./. wan of om^on,' that jbeaenoalMMildiiat he against the agent, 
Khd the plainnflr arlia hshaifited. »• A 

It is a gemeral rule, diat in caaratif^ynienfa to a kBOwnfd|M|.* 
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III tlie precediiVK ,|iul in howtf r. Botmlteu, l)otig. 
471. Lord ]Mi8iiBfiek)f C. L opinion, that the 

aatne principle app|^ ^ caaco upboi uaurioua ixnilmctii, 
where the dehtpr might cceditur all bej'tnal 

i ’ 


the action ibr money had &d lecabed ought i9, 

the principal . - 

A. as receiver of W;, mc^vei inomw ibr quit Mii^;daia to \\\ 
and gave a nasriptlbrtbeiti as inet|»-' (BnlUlf*#. t83«][^Ati action 
for money liad iiliri received 'haring hM b i o j || ^ i^piinsl A. to try 
W/« ri^ttothec|uitrcati,'ttwas m»idep,^iHiMhea^on would not 
lie, ana tiiat itonght to have been braight agaUvit W. ; ibe court 
observing, that, in casef of paymei^ to a luv^ agent, t lie ai^n 
ottglit to lie brought againid the principal, aiikas in A|)et*tiU 
os under notice, or mMJldgm ” Bsoler v. Evans, 4 Burr, Ipni. ^Tn 
like tnauiier it haa been fioMen, iIhU assumpsit for inofiey laid mid 
receivwl iloes not lie against an excise ofllc'er to recover dutiea re- 
ceiveil by him uBer the act impostug tluan is repealatl, if the oflb^r 
has |}aid*^tlu^m over to his iupmi^. Greemri^ y, Hurdu 4 T* K» 
553. In Catnplidl v. Halit Oinrp. qo4» whaman action Ibr money 
Imd and ie(?eived was brought against a Cttstom^hbitSe oftcer to ro* 
cqger back some diiticN wfiiejb hud bom^lHiid'to him, oit.the gtotuid 
tlmt the duties had not beeh?utipdsed by a lawful or suAcKtui mi* 
thority, it wan stated in the siieirial veniict tiiat the money still re* 
inained in the hands of the dehendant, not paid over by him to tlie 
use of tlur king, with tW caa^eai of his ntajesty^s atmraey»geiiml« 
fi>r tla* express puf|icwe of trying the question os to the \-oiidtty of 
these duties, fThe student, who is iMroiis of further i^onitalioif 
upon the grand question agitailed in Cmnubell v. Hall, is referred 
to the 4ud volume of the iCauodian Freeholder, in which the doc- 
trine laid down by f^onl Mai^eld t» that case is exomtiiod iritti 
gnat leamtiig and ahinty, and censured by F. Maaeroii Bw|. 
cursitor Ixirou of die Court of Excbe^ilfr.] money be |^d by 
mistake to an agent, and phased by lun| to tte account of lits priti* 
butuoi Boidoecr, money had and rm^vud will UeagiuiMt the 
agent ; and the mete passing such moneyiii account, or making 
rest, without ai^ new credit given, IVesh bulk aiscepted, or fuith^ 
sum advanced the prtnci|w, in comieqiqcnce of it, b not etpti* 
valent to a payment of it over; Btdior ri Harriaaii, Cowp. 
Hecognijsi^ in Cox v, jpixutioe, 8 lILuild 8* AI4* Totbegeounil 
rule, that in case of payment to a. known agent, the uctian for 
money bat! and focrivod outflit to principal, 

the fqUpwiisgaathori^ runi|slicaaii.es«^ phiiitiff iiii^ 

a prisoner lutheColalmtb^iekL which tho dofendi^ nmn 

governor, emdiacted with d(|ki'^aiil for ihe puretpae^cf on ainiiily, 
and paid htinL 7501. as a for tU wnuMy was 

aBerwards s«^ aside, and tba ri^ dsfotmutfo itf^ 

‘fC^^fendaot paid back 7i^ 17^ but iiiristid tlsit lb was entitled 
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legal interest, in an actkm for tnom^y had and received, because 
the parties did not ^atand in pari and denied the 

authority of Tomky^ v. Barnet, Skinn. All. and Mk. 
where a contrary opihkm had b^n holden at Nisi Prius by 


to tlie r€^ab>deraft due to him for the rent of a room, at one guinea 
|>er wcN^Ey whiqh had been permitted ^o ocrcupy during hi5 

residence '^'tte^son. It was ob^ted, that, by the regulations 
of the priflon^the gaoler had tioaituiority to let any f^m upon 8iU*h 
terms. As an auawSr to this^ the prison liooks were produced, bv 
which it appeared that the governor charged himself with the gninfiK 
per week, and accounted for it to the c'ourt ; and me of the visiting 
iJiagist rates ol* tiie prison waa called, wlio. said, lie was aware tl^^ 
there were such roonis, and that no objochons had ever been made«> 
and that the gaolcr^s hook had h^ii regularly passed at the quarter 
sessions. Kenyon^ C. J. think this actioii maybe inaiiitainerl. 
r*-I am aware timt it has lieeii lioldeii in the ca^ of Sadler v. Evans, 
4 Burr. I$)B4, that an action ainnot he brought against an agent 
for moitey^had and, receivecl to the use of his principal, but in that 
caaeithtre was nothing <*orrupt in the foundation. This 
merit i» one of tliose which tW law will not allow. Besides, the 
coi^ity Js not a corporate body, and theix^fore cannot be sued, 
cent in tliosc ca^ where acts of pariiameut liave made it expressly 
liahle, 1 am of opinion, therefore, that the plaintilf, iiotwithstantU 
iiig this tnoiiey has been p;tid over to the eoiinty, is iMititlcd to 
recover.^* Miller v. Aris, B. II. Middx. Sitt. after M. T. 41 (ieo. 
n. MS. The same doctrine, via. that if a person gets money into 
his hands, illegally, he cannot discharge himself by imying it c>\er 
to anotlier, was laid down by Lord Elleuborough, C. .1. in Town- 
son V. Wilson and others, I Camp. N. P. C. 39 G. There an 
action was brought to recover back money paid to parish offu'ers 
by a person who had bgeu taken up under a warrant as the putative 
fatiier gf a bustard child. The money Imd been |iaid for the pur- 
pose of indemnifying the phuntiflT against all futpre cluirgt^b wlfu'li 
might accrue in respect of the child. The child dietl before all the 
money w^as expended ; it was holdeii. tliat the pluintitf was entitled 
to recover the surplus, liejoiid the expenses of the Ivtng-iii uitd 
maintenance of tlic chiliL Against the oBirers who had n?ceived the 
money; altlurngh it of^peared tlmt they were gone out of pBice, ami 
had paid over to their ^ccessors the sum in question. 

It dmuld be mneuiber^ also that an agent ^unot defend him- 
self on the ground of having fimd over the money; unless it appear 
that the money waspaid to the as^iit for the pur|K)se of paying it to 
the prineij^ol (as was the cOse ot^dler y. Evaus, where the money 
was paid toUie t^niof Lady for Lady Windsor's use) ; 

for where plaiutij^|i^ a sum of monw to a bailitl', who had ex* 
ceeded his authoim, nmder the^ process, for the piiriMwe of 

i^fseining his goods, aiid not with on intout that the mone}’ shoukt 
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Holt, C J: ac^wdiog to Skfmef^si* ami by TiH by , < \ J. uaonj- 
ing to SalkeW’a Report (39). 

'rhe same principle in the foUow’^ing cm*; 

An action for moiiey had and receivml was hriHi^^lu to n'- 
rover a stun of money as baviiig been unduly obtained by 
the defendant from the plaiiitin^, under an* a^rteiiuiit to 
c:ompronuae a qitl Uuu%M;tioii for penaltuta of uauty^ (which 
had laHni briiu^ht by the (k^fcmdant 
on the groiiml of certain usuriona ti'uimclioim wtihdi luni 
taken place bt^ween the plamtift' Williain$» amt otte MagU*- 
toiL *j he 8tim aoutfht to be recovereil w'aa tlie anioiini of 
the debt which liad been owing from fJagletmi to Heflley ami 
his partner; and the jury, to whom the question was fep: at 
the trial, ftniml that the payment of this debt of Kagletoit^ hv 
the plaint i if to the defoibtant, was obtain^ fttnii the pfarnttlY 
under the terror ^if the abovo-mentioneil action oi usury 
hnniglit by the didetidant, and then dejKsudiug against him, 
aiui tliroitgh the i m ans of an agreement bii wecm the partir>s 
to cornproiiiiHe that action; ami the phutiiiM' thennipuii n*^ 
cownHi a verdii:! against the ilefeialsmt for the miioiini of the 
tnonev he had so obtained froiii Ipm. Upon ilte authority 
of Sinitli V, Brotiilty, mid Jaqiies v. (foliglitly, as applied ti> 
tite preceding facts, and founding lhemsi*lv4*s upon the 
taken and reiud upon in those cafs.^s in favour ot* 
tli<‘ parly for w Imse hemdit the provisions of the law, wdueh 
had vjolaii d, \ver«* pceuliarly made, and of whom* (Mtua* 
t o!i advantuui* had b4\-n uudniy taken, the court were of 
ojiiuion, that this iicliuii wnts, uiwler tin' ciicumstauces of this 
ca'ic, niaintaiiiable, , 

’The eases of Shove v. Wobb, I 'P. R. 73S, and Seiirfidd 
V. (hmdand, (» Kasi's 11. *241. (on the anmiity art) fiimisti a 
further illustration of the sumo prtneiple. See also Clarke 

U WiliimtiK r. Ilrcttry, 8 378^ 


1k» delivmrd m-er to any one in purti'ctiliir ; it was lioldeiu that 
plaintiff might ibatniain iiti action far moiiey luid uiul tecaivtsil 
against tlip b:<ililf/a)thouglt the laiilifl' had in fart iMiid iiioiiey 
over to the idicrtff, and tlw; «tM.Tilf to the Kaeher|uer. Simwd4>ii v. 
HaWs, I Tttitiir. SSO, 

(.If)) In Ali»o)> V. Milton, B. R. F. 50. .1. MSS.^'^yord Mansfietd, 
C. «l. mud, that I'omkyita v. Ihirhet Iwd hwn denied to W law by 
f..imlTttllKPt, Ijrtrfi llardwieke, aial iiiui,*ielf, for uiuIouKUhI rtiiNOris ; 
and the same cajta bivin^ been ettc^l by Mr. Buiicr, in C^hirki' v. 
Hhee, Cnwp. Ii>9. I^ril Man^dd tlwrc said, that it liod been 
ihakA 9 ' thousand 
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y She^ Cowp. I97l» where a derk of the plaintiiT had rc- 
ceiied money, negotiable not^ from the plaintiiTa gu 8> 
.tomera, and paid tb^ ov^r ta the defendant as premiums 
for iiie^ iitturancea ini the lotteiy*. it ww hoide^ fliat the 
plaintitr, upon identifying bis prc^rty,^ niight reii^ver it ip 
an action for hw and received ; fer .we. pjaintiff 
not par^et^^minis, and the rabp^ bad come to the de- 
fendan^lt^lli^^quitotisly and iUe|^ly^ in breach «of the 
statute..’ 

One who'll voluntarily offered to f«y a apm of money 
for the use.of the poor of the p^driiS in ordir to avoid a 
pipsecution a magistrate upon a charge of having instigated 
the escape of a prisoner in custody for a misdemeanor, which 
offer was consented to by the magistrate, and the money 
accordingly paid by the i>ar(y to them^terof the workhouse 
for the use of thep<mr, may countermand the application of 
the money before it is so applied, and may recover it back in 
an action for moneg^ had and received. 

7. Where money has been paid by one of two parties to an 
iU^l contract to a third person, for the use of the other party, 
ah. actibh for money ligand received will lie against such 
third. person to recover it 

As, where money was paid by an underwriter to a broker 
for the use of ^ assured on an illegal contract of ii(^urance*, 
it was liolden, that the assured might recover tlie money from 
the broker, on the ground, dtat the broker could not insist on 
the illegality of the contract as a defence, the obfigation on 
him arising out of the fact of the money having been received 
by him to the use of the plaintiff Which created a promise in 
law to pay (4Q). 

The same point was ruled in Farmer v. Russell, 1 Bos. & 
Pul. 3d6. in which BuBer, J. said, that the knowledge 
and participation of the defendant in the illegal contract could 
not make any difference in an action for.moi^ had and re- 
ceive^ which was not fStMuided on the ilk^l contract, but on 
a ground totidiy distinct ftom it. ,lleal^, J. said, the distinc* 
tkm was, that whether Uie cqia8ideiratiba,waa good or bad, a 

• ■ ' * 

\ Set Mt* JMiictv.GolMlIyi 9BI. k Ttyltr r. IJtsdey^ 9 Bttt, 49. ^ 

R. 1079. IhmI Jt^ttt T. WHfbyp I II. I TtHtAlT*, Ellitt, 1 Rtt. tod P«ll. a, 

Bl. 65. , ^ 


(40) Q; Con tliw deotion be reconciled with Sidltvan v. Greaves, 
Pork^t Insufance, 8* andante^ R* 6|iih 
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man might recover his own naonc/t tbmigh uot that of another 
peiiK>ii(41). . 

But'v^bere the loon^ doea not a{:q>iear to hare been- nc* 
. tualljr paid into the hamis df the defeimaut^, but only an ni> 
^uht stated between him tuid tiie oilier party to tiie illegal 
contract, in which the defendant hai given xredit to such 
party for the money, the court will not susttun the.|HiaintiA'*a 
demand ; for by so' doing they would compii^lke.ttiatitotion of 
an illegal contract, as if it were a legsd one , 

8. Where inon^ U paid by ofte of two W an ille- 

gal contract to Ae other l^), in a case where both partie* 
may be wnsidcred os particlpes crimini*, an action cannot 
be maintainal, after the contract is executetl (44|, to retajver 

m Fimltrt d E«tt» 


(41) 111 Faikwv V. Kwioiif iittd Kichurdwtt* 4 Bum iOQ9% i* 

was holdim, rimt the phuiltiff was entitivd to nxw uikmi a bond 
5 >i> eii iiy tlie to itocurt* ih*.* rcjwij iuiMii wf 4 

piiid by tlu* iiiaiutiff to u third till ucwiiU of ddTmliintf, 

on a of i*t(K!k-jobbm«iC The HUthbritv oi 

fliiw clfri'tloii, howevrr, was doitUtecl in Aubi'it v, Mau*i Boa. It 
PuL 3/1. 

( 42 ) faord F*:i!oiilH>rou:4li, C. d. obwvwl. timt 4 ii c««?y wf 

frausactioiis, tho iiiom-y may alw'aysbo j4toj»pi*d wliilcit ut in irmtaUn 
to the who is oiititlnl to it. 

(43J This rub? iit roifclim»il to tlic C'as#* of nimu-y |wid by oup of 
iJif jKirlH’s to the other ^ m will ttpiiPar from tbo 7ib nilr* oikI frino 
tlw? dppisioii of Cotton v* Tbiirlitttd. 5 T. It. 40J. That ariw an 
action for iiioiipy hail mill recoivttl, to rwrover liatic a aiim et wonry 
wliicb liad lieifn deiMWUjd by tin- plaimilFp iw bw idwe of a atakc, 
ill tik; ai iV.»iidwit'» handa, U|ioii Utc en ul ot « WtnnH; iimUdrln^ 
f wivii ilio jiUintiff uud anotliar |>er«oiu TW court wpr« of opinion 
ihiit the action w,oiild well U«: Cohl Kcnyoiit C* J. oliacrvinj^* tnai 
tiic action wai* brougbt, not ttgetinei one ij/* the voriiex t/u 

uuitrer, hut a ataie-holdcr. If <Ne dcfeiidiint |wd hi* 
nev ovor to the winner, perhaps h#* would Wot have been miHewmble 
in this action, but Iwrethe money. i$ atSll in the drfei«l«nftj haijda, 
and tlu refore I think tiu* uJaiiitid* may rts’ovi'f it from him. -- 
Grose, .1. concurwd in opimod witlt Urd, Kenyon, rely the 
cose of Wilkinson Vu Kifchiit, Lord aen turther oi; 

this noinl Tenant v, Elliot, I Bos. & Pul. 3. and I atmer v, 
iiell, I Bos. Pul. 21)6. and aiitew p. VO, ffstabbshing tlM? tdVnc 
doctrine, that money received by a Biiid |>erj«iD, not a p*«ty to the 
ille^l contract^ may be recovered. 

(44) There is a sound duttindion Uftwcon contiaiitii cxcdital and 
ejicettlory ; and, if an action wbrooght to reocind a contract, you 
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%l\e money back again, fof in pafi dtlkio potior est con4ith 
difendentis (A:y), 

The plaintiff and defendant had laid a wager on tlie event 


inuist do it while the. contract remain^ executory* fier Biiller, J. iti 
Lowry v. Bpuniieu. Uoug. 468. Heatht J, in Tappenden v. Ran- 
dall, e Boiu 4? PitU 47 K speaking of the prodding ohservntion of 
Bui ter, J, saidt that it seemed to him that the distinction betwetMi 
contracts executoiy and executed, if taken with tho«e moditicatioiis 
which Mr. J.' Bulfer wotihl ii«^re§Hari]y have applied to it, was a 
sound distinction ; that undtaihtedly there might he cases where the 
contract might be of a nature too grossly immoral for the court to 
enter into any discussion of it, as where t»tie man has pni<l money 
by way of hire to another to murder a third person ; hut where no- 
thiiijj^ of that kind occurred, he thought there ought to be a heus 
pttnUentiiB% and that a party should not l>o compelled against his 
will to adlicre to the contract. Rooke, J. in the same case, 2 Bos. 
4c PuU 47 1 « said, that he wished it to be understood, that he fully 
acceded to tlie doctrine laid d<iwii hy Mr. J. Bui lor, respecting con- 
tracts executory* and executed. ** In Tappenden v. Randull, the 
court considered the distiiictton lietw'eeu contracts executcil and 
executory as established ; tlie judges all make that ilistinct ioii ; it is 
not called in aid ; it is the grouml of their judgment.” Per Sir 
James Mansfield, C. J. in Atil>ert v. Walsh, 3 Taunt. ^81. Agreea- 
bly to this distinction was tlie iiise of Walker v. Cimpman, (citeil 
by Buller, J. in Low'ry v. Bourdieu, Dong. 471). A sum of money 
had bwn imid in onler procure a plaice in the customs. The 
place hml not \mm proi'urerl, and tlie party wlio had paid the money 
naviiig brought an action to recover it l>ack, it was holdcn, that hr 
should recover; because the cOniraet remained erecutoru, Sn- 
also W'ilkinson v. Kitchin, Lord Raym. 8p. Pickard v. Bonner, 
Peake’s N. P. C. and Aubert v. Wnlsh, 3 Taunt. 277. As to 
what shall be notice of rescinding the contract, see 4 Taiint. 2j)o. 
The rcfuler, liowcv«?r, should be apprised, that there is a case in 
which the circuiustantres were similar to those in Walker v. Chap- 
iiiaq, niul yet tlie decision was different. The am* alluded to is 
that of Norman v. Cole, C* B* Middx. Sitt. after M. T. 41 f i. 3. 
3 Esp. N. P. C. 2 . 53 , There 1. H. lieing under sentence of deatli 
in Neivgate, the plaintiff was prevailed upon to halgc a sum of 
money in the lainds of the defendant, to be applitHl to the purpose 
of procuring him n pardon. The |mrdun not having b^«npro(*ured,aii 
action was brought to recover the mone}'*; but Lord Eldon, C. J. 
WHS of opinion, that the action was not mai iitai noble; that where u 
petyon interposed his interest and good offices tP procure a 
(mrdon, it ought to be done gratuitously, and not for money ; the 
doing Hivuct of that descriptiou should proceed from pure, and not 
from pecunioty motives. 

(45) It must be admitted Hiat the case of Lacaussade v. Whiter 
7 T« R* 535, militates against this position. There, money paid 
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of a race®, prohibit^ by Mtt 13 G. 4. r. IJ). h. «nil 
deposit^ the money in the tiaiida of a Muke*hi>l<ltr; tiu! 
eveiU teviiig^tenninated in &voiir of tlio defendant, ttie moiu^' 
was paid over to him, with the consent of die plaimitV, who 
jPtftenvards brought an action to recover it back again; hut it 
was holcleQi that it would not lie; for aiUtough the law would 
not have enforced the payment of it, yet, tiavingbcen paid, 
it was not against ccmsctetice for the hor tt^iain it 

(4(i). 

The plaintiflf and defendant®, who were lottery^iHiet' 
kec{K rs, entered into an agreement mutually to iiisuiv the 
nuiiilKT of a ticket Avitli enx.!k other, upon croudition that be, 
whost* number should be drawn on the day neat ibtiowing 
the agreement, sIkhiM receive from the otiier an iitidrawii 
ticket, or the value of it; the defcndsuifs uumhtT Ireing 
drawn, he < hose the value of it, aiul received the same fmnt 
tlife plaiiitilf; the agn*enient having be<m contimuHl, the 
plaintitV's uumln'r was drawn, Imt the defendaoi mfustdi lu 
give the piaintift* either sin undrawn tieket or the vaUit , 
\vhereuiK)n tlu‘ plaintiff brought an attion for money had 
and rtTOivotl, to veeover the sum vvliich he paid to*lm; ile* 
feudant on his iiuuibiT being drawn; it wtis hoidettv that 

II Howson r. (lnAcui'k, s Tr R. 57.C. « Arowniiii;' v, 


uii lui illegal wagin' was n'covered back, after tlit' ennit ti|ioii which 
the \vager pr<H ec<ltd hud leniiimiUMl iigaii»«l the phiiiititf, the i^urt 
hokitiig it more cotisouaut to sound |>olicy to i>enittt money (mid 
oil uii ilh*gal coiihideruttoii to be'm'ovettd Imck by the (i«^rty i*sying 
It, than by denying the repetiy to give edect to tlie illegal coiitmet. 
But it iini^t he obiierved that Le Bhiuc, J. to Vaiiilyek v. Hewitt, 

1 Last's U. RS. said, that die ground of tiuf deterniiimtioii in 
<rui]«^de V* White Imd been very innch ctmvHMi«d in lluw'ifori v. 
Hancock, S T, H. 575. And Lawmice, J. in V\ illiauts %*.He<iley, 
a East, 11 . appears I 0 have eouddeieil Lm^nussMc v* White as 
over-rukd by ilowson v, Hancock. And Maatifleld,C. J. delivciiag 
the opinion of the court in Aubert v. Walsh, 3 Taunt. 2B4.H]Mi*aks 
to the same effect. ^ 

( 46 ) If A. agf«*e to give B. money for doing an illegal act, B. 
cannot (althougii lie do llie act) m.'ovcr the inonev' hy aii action : 
yet if the money lie paid, A. cannot it^vcr itback Oj^h. Wishb 
V. Bisliop, G]ouc«*ster Lent Assi^ses, 1731, coraiii Heya^ldSy Ch. 6. 
BulLN. P. lO. I3«. If plaintiff, wiio by defeiKlnnPs a«thonty, 
lias laid illegal bets in defendant’s name, ujioii losing, ptiys thc^ri 
tciiJhnti an erprej^s dircciian^Mo to do, he ratini^ recover the armaint 
rpm tie* defeit«iar)t aAerwanis* Clayton v, flilly, 4 Taunt. Ih5,' 
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the action woijld tiofilie, 'beosiits# the plak;tiir wAjwt fn^ 
in pari delictOf^MimAKi itoed.in of . that nfiecks 

of insurer, ftc^m%hdfea the’^tute meewt lo prsieet -tlw un- 
,\vary. .. t - 5 . , 

In like maniiftir, wKeifean itdHirence vrt^ihadeon a'i^ip^ 
bclonoing to p British sutti^* Mrittiput ihtei^trlwhioh is 
illegal 6. H. C. d7.) h!'n's<)uQ|deii,vthat the assured 

could fiQt'ipiisisvff back the. pronihtn, uter the ship had ar> 
rived 8afe.ip^'the. court .will not iaterl^ tQ, assist cither 
party, whenrtbf^ arbiuiMirj dtfictoi v..*k<, 

On the same priudple it was tmudged^ i^t a primiiuhi 
paid by tiie plaintiff on a re>a 88 aran^ of a-«iiij[^ (void by stat 
1 {) 6 . 2 . c. 37<) could not be recovered in^ action for money 
had and receive^l^lter the ship ii^ Ijien captured. 

In like inann» it has been holden.r, that the premium paid 
on an -jlh^ assurance to edirw a tradir^ with the eueiuy, 
cannot, a&»' the Hak has'lieen run, be recovered back again, 
although the ondmvriters could hot have betm compelled to 
makegood the loss. ' 

So where the phuntiff lu^ insured colonial protluce* on a 
voyaM from the West Indies for Gibraltar, and the Ship,' on 
board which tlie goods were lq4eh, 'was lost by the.jpenls 
the sm, it was h{^n, that the pretuium could not be re- 
(uvered ; because Colonial pibducc cannot legally be shippeil 
from the. British West Indhaibr Gibraltar,' aud consequently 
the insurance was illegal. -^Ittul, as every person must be 
taken to be cognizant of thefbw, the ignorance of the. assured, 
alsthe tinie wlien the insuAnce was ihade, that the insurance 
w’as illegal, wtft not ava'iMiiin.:^^ . - ■ 

And it muBl^^phserved here, th|i|this rule holds even in 
rhses wheie tw pn^.bn^lH paid-by ja foreigner', alUiough 
the polit^is illegal, hy 1 ^. municipal Isw of this countiy 
only, and not by the Jaw of the comhiy to which the fo- 
reigner belongs', e. g. Ihe^^t. 12 Car. 2. a 18. s. !., because 
the rigour of our great 'poiiU<^ r^lafiOns ought not to be 
relaxed in foreigners offending against them, and 

there is yeiy liroe Reason to pituuiue ignorance of laws pe- 
culuuiy i^jiphcabte to the subjeeft of a foreign stiite^ 

ButUfhero an intiiimfoie^ had been made on goods, at and 
from d’ pott in Russia to London. an agent reskVing here 
for a Russian subject abro«d> Which insurance was in fact made 

. ’S- 'ir > . 

ft Ixiwnr t. flotirtlictty LnUbock r. Potts? Ewt,44ii. 

() Aactr^T, Ft«toli(S .i*f. ‘t Aoifroew. Flotciter. aT. H. aCkJ^tthl 

r Voiwlyck \\ RewUt, I EoiPt R. o7- McMvk w. a iMi* ^ Eul. iA; 
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after ftie commoiiceinent of hoatilities Rus«ia ai;aiii!»t thi» 
couritiy, butWfore the knowledge of it hm, and after tlic 
ship hw tailed, and been teised and eoniiteaM. it was hoidt-n. 
that the policy was void in its inceptioh ; but that th<* as;ent 
of Ae assured w«b entitled to a return of the premium fioid. 
(itider ignotance of the fiu:t of such hostilities^. 

p. Where the gpit^ct is not mohm i» tii nor prohibitttl 
hy any positive law, but is Of such a nature fl^ it*t'aiiitot 
be put in force, merely, bet^se it would bft.hwonvoinoia 
that the merits of the quesdcm should Iw public^ tliseussad. 
ill such case, white the contract remains ncxecutoiy, nionoy 
'paid upon it by oue of the parties to the oUier way be rt't'o* 
vcred. , 

f 

A. ill consideration df asum of money |idd to him by B*, 
ga\-e a bond conditioned for the paymeuf ufan annuity to 1). 
until A. should make it iqipear to the satisfaction of B. that 
the hop duties should amount to such a sum in any one year. 
Before tlic day on whicii the first payment of the annuity wan 
to have taken place, and before any payniwit had licen inadc, 
B. applied to A. stating tliat he cuiuadcred tne boisl to be 
illci^t (47), and demanded a return of the considenitioii, which 
having b^>n refused, B. brought an action against A. for 
nioney had and rweivwl: it was holdeii, thal it would well 
lie ; Kooko, 3. obsen-ii^, that ** then* was nothing eriiiiiiwl in 
this contract, nor had it been exiriited, nor ivas this a rase 
where niuney, which has Is'en imid over by a stake-holder, 
was souglit to be recoveretL” 

10. The proprietor of vattte wnongfully distrained damage 
feasniii r, wiiu has paid moitsy for the purpose ol* iiavitig his 
cattle rc-delivered to him, cannot recover tlMtt iiiiomy m an 
action for money had apd received ; 1. hsafefiwstidi a mode 
of proceeding, would impose great difliculties on tlie defen- 
dant, by not apprising biro of what he was to definul ; 2. be- 
cau8<.‘ the law lias provided two specific remodlM for trying 
questions of this ktiul, namely, actions of rr^Ievin and tn *- 
pass (48). 


V Cm r. Bnic«, 12 E%fl« Bee 
ftfrthrr, Hrettff SteinHiwflNp 
E. T. S(i a, 9. S .1*. 


K 1rB)f|^4e«i¥. R«iubll|9 1I«M Pul 
y UiHitfM V. iloepcryCew|i.4i4. 




s 

(47) Wagers on amount of the liop duties are neither iUegai nor 
iminoial, but the courts refuse to enforce Ibem on iwcouiit of iiublic 
inconveniowe. See Shirley v. Saukey, 8 Bos. tt Pol. ItO. 

(48) In Anscomb v. Shore, 1 Camp. N. P. C. 99a. it aas hobh-n. 


no Assyiwpsrr. 

But where* ;m aiitioh for mou^y had recent wm 
brought a,«;ain$V«au overwr of tht' podr*, id recover^ney 
iu hlK haiidft, whi^li hiul fevtVd by a aaie of 
gcjoeiH on a conviction, which was aftcwarrls quashed, ttfe court 
held, tliat the action was nmmtaiiiabie for ,the clear mwey 
prodiice^l by the sate of the giKisIs; for the platMiif tuiglit, 
wave tlie ioit, and sue for the uiunry ?r..;illy 
So iPa n^emie officer Ht-ize gcsxis as forfeiued** '' hicli arc 
not liable to s^zure, aiut hike money of tlie owiicr to reltuse 
ilietii, the owner may recover latck tlie money iitanactioTi for 
money hail and rt?eeive<l (4P). 

1 1. In cases where tlie contract is lo^l, the plaintiff cannot 
recover on the ge/mral counts in an action of assuin|isit, whilt- 
thecontiact reinultis o|>en, and not ivscimied by the defendant ; 
the only remedy is on the bipedal agreement. 

y\s whore the defendant soM a1iors*‘ lo the plaintiff witli a 
warranty of soumhicss**, and the horse provixl unsound. 'I’he 
(tluLUtih tendered a return of the horse, but the defemlant 
nduseil iu lake hiiri ba(*k ; an action for money had and 
rexieivcd having Uiai brought, it. w'as holden, that it would not 
li<\ * • 


z Fdthain.v. Trrry, BmU, N. U, inn b Powi r v. Wi lls, Duitjif. 2X. n. Cowi* 
cited ill Cotr|i. 4l<l. ftiid I <T B. :is7. siH S. C. 
a frring v. Wilson, 4 K. 4S5, 


by Sir J, rdaimfield, whosi* o|)iiuoii was afterwards recognized h\ 
tlif! «‘ourt, that an action on tlw nose would not lie for detaining 
tic distrained <!iiiiiagefe:n4vnt, alter a. tender of amends, lutch tender 
not haling iHvaniwvuulil aftenthc |iii|xtunding. 

(4!)) A <|Ui'«tion arose in this rnsc, whetlier the ofticc»r was entitletl 
to a luoiith's notice, Ind'ore the action whs brought, under stnt. 

It. a. V, 70. H, 3u, in order to give him ai^pportunity of tomlering 
uineruis. The court deehled that he wiwaiot ; ( irose, J< observing, 
that the act was couhued to actions of trespass or tort, and did not 
extend to an aetiotiofasMinipsit, 4 T. U. 4t*7. citeil by Lord Fdleii- 
borough,* < .I, ill \\‘idiuce v. Smith, 5 East’s ll. l i’i. lint siv 

fb’ivnway v. Utmi, 4 T. IL 55U. where an excise offit'cr bming 
levin! ditti«!i umier nn act which was TfjKniled at the time when the 
duiits weix^^vicd. Lord Kenyon^ J. expres^ixl an opinion, that 
ti>‘ ofbrof Ss entitled to notii'e, althongh tlie plainritf fund in as- 
Hinn^isit ; the ilefendant aeterl ns an officer of excise 

when he TeCeivtxi the monej', and the plaintiff paid it to him in that 
ib.uarrcr. There waifH howeixHr, anotlHir point in the cast*, and 
ir not A*'prur elearb* on which the ea«e waji itUiinatcly dc- 
iHbd. 




sn 

^ 

So v^cxe tbe ^ the defendant a ixur of cMeh 

nordtfV'Irtiicb'^ andectoM to t4te*hat4^ the piaauutF 
should them, etMtifUtm theiinvithin a month. 

‘I'lie plttkwn did ivturn them withiu a hmmi^ but took aims 
tlier^ir rromthe defendant, Ji^tdiout malting any new a|{i«e> 
nit'^ 1 'Im the (daintiff aiao ivturiied wlUiiu a iiunith, and 
nt-eived a tRIid PW jm the^lSd of Oeceiuber, without makittR 
.tny iH'w agroemMiL The tdatntiA* diaiipprovcd.i^thnthinl 
iiair, because HKy'Wittfe idstivu and would « jlmw, and 
offered to rctun raem on file hth of January whming, but 
thedefendantmusedtofakedieibNk'k, and, themupon, the 
niaintifr brought an action against tin* defendant ibr money 
had and received. It was hoiden, that it would not lie; tor 
the original special I'ontiact liaving been (ontioued tlirougii 
ail the subs^ueut dealings, tiie defendant ouglit to have 
had notice by the declantion, thtt he was sued upon that 
f onttacU 


So where a seaman had contracted with the defendant to 
go a voyage frenn A. to and tack again, with g stipulation, 
tliaf he should not lie entitled to bis wages until the entl of 
the voyage; it was hidden, that he could not maintain a gene* 
utl indeMtatuf assumpsU to recover his wages pro ralS as far 
as B., thougit he had been wonigfully dismissed at B. by the 
defendant 


It must Im» observeil, however, that where the contract is 
u-M’indeit by the original ternisof it*, no act reinaiuiiig to 
bo done by the defenittut, the ulaiiiLift is entitled to recover 
back his inoncv. As where plainUd* had paid to the defen- 
dant ten guineas for a chaise, on condition to he nduriud in 
ease the plaintitf's wife did not apnrmc of it, pytng .Is. dd. 
per dim for the time; the ptahiurs w/fe not wiproving ol 
the chaise, it was sent back at the expiration of three days, 
aiul left on defendant's premises without any consent On hw 
part to receive its the hire of 3a, rtd. per dnm was temlereil 
;it the simie time, which dethidant n fosed as well as to re- 
turn the money. An action for money had and rewved 
lieing brought for the ten guineas, »t was holdeii, that it 
^\ouTc^ well lie. 


So where a contract is not canrieil into executiras W reasai 
of some negligence or de&olt of one party * other party, 
not having done ai^ thing which can be consi^mdw i« 
lACcutiou of the coiitratt in part, may abandon tlipM^t 

WmUmi r !)«•««, Danfi rS i 

’:sAr«R tl3 f rd*aoW,7T n l#l 


r 4 Unite % l 1 «rt|iirtitiAnn« 4 i 
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recover the money which he4ias peiit on tuch.cMtract : 
but thiB rule h^^ ji^Ty ^b«|e the contractiittn be-’iesdiided 
in into*, so as Itoplik^ bbtli parties in, the !MaiMit!U|t><|on they 
were in before. ^$ee further* on this point. Cooler. Mun- 
stone, l.Bm. k Pul, N. R. 351.^ 

12. In an action for money tied an4. received pb the plain* 
titf’s ua& the plaintiff cannot recoVdP tte money, unless it 
be alpdwopnscienoe that the defendant nhould retain it : 

' Hence, yrl^re a foised bill of exchap^ was drawn upon 
the plaintiff whfeh he i^^pteil and paid fo dn innocent ip' 
dorsee for a Valuable consideration, ^d the plaintiff on dis- 
covering the for^iy brought ah action t^insethe indorsee to 
recover back the money 'tia mon^< paiu by mistake, it was 
holdcn, that t|[ih p0i<*o would not lie; for it was not uncon- 
scientious in the d^lbidant to retfuhHhe money when he had 
once received it,'ii'|^n a bill for which he had given a fair and 
valuable consideration, without the least privity or suspicion 
of ai^ (otget^i and the plaintiff ought to have satisfied him- 
■etf, Whether the bill was really drawn upon him by the peaon 
whose name was subscribed to it ~ 

13. It reniains only to observe, that the. consideration of 
this action must be money. Hence stock cannot be recovered 

action for money had and received'; stook being a new 
S^ies of proper^,, and not money. But where, upon a 
wager of ten guineas to one, the stake-holder received countiy 
Mnk-notes, and paid them over wroi^uUy to the party who 
hadlost the wager ; it waa holden that an action for money 
had and rcceivra would lie at the suit of the winner ; Lord 
Ellenborough, C. J. observii^ that pnrvincial notes were 
certainly not money; yet, if the defendant received them as 
rabiMy, and all parlies agreed to treat them as such rat the 
thne, he should itot be jMrmittCd to st^ that they were only 
paper and tmt money. As against him it wasso much money 
received by him. w where an insurance broker having re- 
ceived credit in an account with ain underwriter for a loss, 
upon a poifey, whereupon the name of the underwriter was 
eras^ from the policy; it was holden', that the principal 
might maintain an action for money had and received against 
the broker, although he had not at^ually lecmved any money 
from the underwriter; for the broker havi^ deprived the 
idaintiff hia raawdy against the underwriter, and having 

* *****^ SSi’ *** **** ***** * *""**^* ’ 

h Print t. N«ie, s Won. 13S4.>f th. ¥ PM^ *. BMdK*, IS 

R. ago. 8. C. Sec i Mcnb. R. 4SS. I Andmr t. RoMmod, sCMop. K. P. 

I Ni^htiosal v. IkTitmt, S B«ut. ' C. 199* 
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receivtdjtHtbdit is tecount •far the mo^, he \\'as estopbed 
fromrohurti^f Uuhtlie hai} not the suia in hia lunula for the 
plaintiflimjinii^ 


ik 


Itt. Of the Declttratiorr, 

rmr.-^Tihn eetion of Munnpeit being foandod on con* 
tract t« tramritoty (SO), and cohKqurntl^ the venue may be; 
laid in any fHninty at the election m die plainHtf! 

Where an action is brought in an infimor court, it must 
Iw stated in the declaration, that the eamte^ ecttun aCcruivI 
within the jurisdiction of thh court. Hence in amunijMit 
in au inferior court, not the ptomise only, but die consider 
ratidn* also, on which such promise ui ftwiided, must be laid 
within the jurisdictions for, we inferior court cannot hold 
pick nniesB the whole matter is widiin tlieir jurisdiction * i 
coim'queiitiy, if a declaration for godds sold ami deUverhd*, 
or money had and leceiveda, or money |lafd^ merely state 
that the defendant promised to pay within the jiiirisdicti.on, 
without stating the sale and deliiTty of the goods, or the m> 
ceipt or payment of the money, to nave been within the juria> 
ilicrion, ft wiU bo error ; and err»>r,.ev«i after v«*nl|ii*i war fti 
this case nothing sballbeintciHied to be within Uiejuristliotiot). 
that is not expressly averted to be so*. 

D«r,V*****'rhc day maitioned in the deciaratwit, on which 
the cause of action is stated to hare accrued^ is not iimtenal', 
ptovi^ it be a day after the cause of action acei tied and 
lieforo action brought. If the deiViidant his plra tualres 
the time material, the dmntifF may hy bis wplication auawei 
to U»t plea, witluMit bring guilty of a departure; ss wlicn* 
tlie pronuse was Ibid on the first of May*, 3 Cm; l..aiid tbe 

Ml Ktmttf r. AlfciMM, l Lev. SO. 4 Hmrn v. Itavasjt^II Mwl Hi 

Wbitehcftil V. Brown, i Lev j|6. 9vu rd • ^ 

n Di^lto r. Bcu«, 1 trr. 104* 9. r Wiufvrd ?. 

o i Lev. 137* • tVv MbM «ii4 nMtjffl. 

^ IVaddiiifUMi, 1 Lev. iUimltp 197. 

V. Coaler, 3 Lrr. fi7 Wetdoek v. t Inkemitf r SaMttVg Cm. Cftf. |9P. 

Coop«r,i3 Wit«. 16. n Lm 7. natftvi, t 

|» Tremor v. Wiill, i T R. idl. ^ 

' ■ ■ - . m iiSii.i 


{50} thfUtum H €Oftfr{tcfvi nnUiu^Jhd. 0 lua. 1230, 
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defendant pleaded that the strrit was fint brought the 4th 
Febriiaiy, 14 Car. S;, and that he did not pipmise within •ix 
years before the said 4th February : r^licaticm, that he 
promised withinfix yean before the said 4A ofFelmtary : on 
motion in arrest ofju^Hnont* it was holden', that the replica- 
tion was not a departure froin the 'declaiation ; because the 
time in ttm declaration wm not roat^f^ 

So whom the piaintUr declared upon a psomiae made* 2dth 
Marcbv 1. the' defendant pfeaded, that after the pro^ 

mise, and hi^aie the biU filed, int. 2d ApriU he tendered the 
money ; the plaintiff rqitied, that after making the prois^, 
viz. 12th Fdsruaiy, he filed ^his bill: on demurrer it waa 
objected, that (^l^iff had, bronght^hia action,' as appeared by 
his own shewing, befiMo the cause of action accrued. But 
the court oveiwruled the objectioii,' ^obaervii^, that as the 
pbuntiffwottld not inevhfence Aaebbeen confined to the day 
m hia dechuration, there was not any reason he should he 
more confined in pleading ; that in the case of a common 
aaaumMit, the day was alle^ for fomi only, and therefore, 
daendant could not confine the plaintiff to the day alleged 
ill the dechuation (51)/ - ' 

Manner of stating the Contract,— 4n the action of as- 
•nmpsittlm declaration must state the contract, on which the 
action is founded, truly and correctly ; that is, either in the 
terms in which it was made, or according, to the legd effect 
and operation of those terms; for- a material variance be- 
tween tlie contract alleged, and the contract proved, will be 
fetal^: 

As where the contract alleged was, to deliver good “ mer- 
chtmditabU” wheat*, and the prpiff was to deliver good 
** Mcoad svrt" oi wb^, the plaintiff was nonsuited ^ the 

So where the plaintiff declared upon a contract for wages 
upon a certain voyage from Lirndon to Africa, and thence to 
the West indid; . but the proof was of a contract for a vis- 
age fVom Lon^ to Africa*, and dience to the West Indies 

a MadwvtT. Sriocr,Str. SoO. t P«r Holt, C. 3. Ld. Rajrn- 7ss. 

y CmiIw «. Ms w t Bi m i Bw.liPat. a Wblu.«. WilMM,a Bm.S( P*). iiS. 

M.masi. 


If &Semt rale holds in aetiom on promiHoiy notes, sdiera 
thlldsy wow*** M se utitf part of die agwenwnt. Stamndv. 

E. I G. I. cbod iaOilOv. Gfeokiat, Btr. 29.' and Rpoetad m lo 
Mod. 311. 
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or Avmis^ wHaftmiiardt fo La»rfM, Ac.; thevariaiKO vu 
lioldcn tO' fatale the contract proved being for a ditfetent 
Toyagctthan that declared on. 

So wii^ the ptaintifT had agreed to purrhaae of the dls 
fendapt 100 ba^ of wheat\ 40 or AO of which were to be 
delivered qp one market dav,' and the renadoder on the next 
market day. and the'defendaut had delivered 40 baga on the 
first market day, hut had ftiled in delivmiiw the wmainderi 
in an action brought for the nonKleUveiy or the nlidue, one 
count of the demratkm- stated the agreemetd tn be for the 
delivery of 40 bi^ and aruAher for the delivery rtf AO bags, in 
the firat instance, but the contract was not stated in the al> 
temative in any put of the decltratioQi the court held the 
variance fatal; mr the contract ought to have been stated 
acrHirding to tlw originat tertna of it, which made it optional 
m the defendant to deliver 40 or 50 baga in the first matance, 
aiiil not an absolute contract for the delivery rtf either of 
those quantities (A3). 

So where the contract was to deliver gootla within fwir* 
teen days*, or as soon as a rntain vessel arrived; the vessel 
arrivinl after the fourteen days; awl on breach of tlie con* 
tract, by iion>deiivery, the plaintitf declared, in one count 
on a contract by the defendant to ileitver within fourteen 
(lavs, and in another count to deliver on the arrival of the 
(•liip; but there being no coimt hying the crnitiact in the 
alternative, the court held the variaiKC fatal. 

Assumpsit upon a warranty*, that a horae was sound^ hi 
(oiisideratioii that plaiiitifi* would buy luni at a certain price, 
to wit, 8tll. As. with another count in considetatioa be had 
bought him; it appeared in evidence, that tiie horse was 
iKJtig^ jointly with another at one entire price of Qo gut* 
neas.*Lord Kenyon held the variuK’e fotaL 

The Co»«fderat(o».«»Eveiy port of the entire conaidem*' 

b gWBf*. Porter, S BmI'« R. s. 4 finrt v.INsm,IM4s. Sit. otter M> 

<■ Shipbaai V. SaiHHiiM, B. R. B. as T. S7 C. 3. B. R. MSS Sw olw Sr 

Gto J. 8 Eut'ii R. 4. n (•;, OMNidr r, Corr, I vooip. M. F. C* 

901 . 


(SS) At the cloK of the first ergumeat on this ease, Lord Keo* 
yon, C. J. said, that the opinion delivered bjr Lord 
Ill Leyton v. Pearce, Doug. IS. vis. *• that where a «satoa|t is qp- 
tioqM in a patty, and be makm h's electipa, the wurb rslhe rawf 
detennioad, and the oootraetmav then he dsclanm on# aa mn HMD* 
lutecontmct,** was extra-judicial. 
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tjon for any promiie in .,the «gi«f!iQe||^^U8t te 

ip the 4ec^i»>q, But in framiw » deqHpatio)! on 
an agreement*, w^^ .consistaof sev^injri^stii^;! paits and 
collateral proviami^'iltja not neceastuy .to. atatuJn^e de-, 
cmration .every part j(>f jiuch agreement;' it, » suQicieut tcf 
^te so much of ^ as contg^the entire consi* 

deration for the a«cl, aid. the ehtirej^arliuh ii|to be done, 
m virtue-pf fuch . .consideration, iffi^riwt of the, contract, 
■which, raiptets the liquidation of dainagea'quly> alter a right 
to th^ h^.hccrned by abreadi/pf the contract, is^^tter 
proper to be given in evidence to the jury, l^t not'peees- 
taiy to be Aevm to the court in the first , instance on ^ htce 
of the recdrd (59). , 

In like mahner, where the plaii^ atates the whole <»n- 
Sidmtion tmt^,. and then adtecthose parts cf the defend, 
ants promi^ the breach of wh^ he complains of, truly 
am correctly; that is sufficient, widiout stating other parts 
df the promise irrelevant to the breach complamed of. It is 
enough to state that part « 3 f the agreement truly which ap- 
mes to the breach complained of, if (flat which is omitted 
do not qualify that which is stated*. 

. Idle and insufficient considerations do not form any es- 
•e^hd part of the contract^ consequently it is neither ne* 
ceksaiy to state them in the declardtion, nor, if stated, to 
prove them. By the term “idle and insufficient considera. 
tions,” must be understood such considerations its, if thty 
Mood alone unconnected with one or more sufficient consi- 
d^kms, would not support tiie promise of the defendant. 
1 hey are distinguishable from illegal considerations; for, 
if one of the considerations, where there are two or more, 
» illegal, it will vitiate the whole contract,.. and the action 
cannot be supported; btrt an idle of insiiffic^nt considera- 
tion may be rejected; in truth, it is a nulli^. ' 

Bxecttto^ OonsideratioM are traversable*, B^'tlie por- 

• ^ldi(ACllMteroa||b,CJ.deUm. ( Tcmnctlv. IU»liii|b ra®*!, itfSce 

W nw juSimeiit v? (b» mrt la alMCoUerUU.Cui; t Taoat figs. 

Cntk ▼. 6My,6 Eatf* R. sSU, Sfo. h Crhp t. Gaaicl, Cr». Jar. lay. 
r Milet V. Skavard, a Satt, 7. i Scatua a. Mika, Salk. n. 


(5$) “ihieft. are ^ variety of agreepaepto nut nnder seal, 
crataiaiiig'detialed itmaaom r^ulaUng prices of labonr, rates of 
Ihri riaunpiril mamierefpaifbnnaiice, Myastmentaef diffisgUoes, 
if; ahkh are ev«y day declared npon in the gawfaF 
.^4Muit for nofk Rm Mboor.** Pw Lord EUenbi^Ugb, J, 

Sa Ce 
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ibrnnii^^ ii»iM be averred tine and In 
caaei mwris the itroniise of die d^hdant i> founded on 
two OMnoae execotOiyHbe^ prrfondaiMie of 

ail modr jblb foUj^ and e^preaaty avam^' t for an imperfect 
auction of the performanee of one only will vitiate the 
decuiration. Witere t^ couidenition is executed, {in whicli 
ea|te it is not traTeiaaljili^ andttw pimniMH pay a sum c«r> 
tain, of to do or fodim front doing hom^pecifta act, the 
declaration proceeda at onea fiom the statement con- 
traet|a the br^h. Without any intermediate atwrnicht 

breach ouj^h^ to.be coi^xtenaive with the 
.prbmiie, but ngt enlaiged b^nd it*. 

The promise was **to.d^ver a gdding in aii good plight 
as he borrowed him*;’* .(he declaration averred, that he did 
not deliver him. at all. . ^fter verdict for die {i^intiff judg* 
inent was arreate<J, beci^ the breach was not laid .acooidr 
ing to the promise. It will be sufficient, however, if the 
breach pureue the words of the promise*. 

Notice, Averment tAerc«f.«<- Where the adipu does not 
lie without notice given .to die defendant, an avciment of 
such imtice ought to lie inserted in the declaration. 

'I'lie defendant bought of the plaintiff a quantity of Ixir* 
ley', aivl promised to pay him tor it as much as he widd 
get from any other person. Tim plaintiff averred in his di^ 
cbiration, tliat he afterwards sold (Ac same tfttanlity tu J. 8. 
for such a sum, but did not aver that the defendant tpal no* 
lice of the sum given byj. S.; fortius omission th^udg* 
inent wnis arrest^: and this distinction was taken % that, if 
the agrc'ement hud been that the defendant should pay as 
much as J. S. paid, in that case, ffuiii r«mtat de {»er$oaA and 
he iwiiidifferenlly immed betwm) them, the defendant at his 
peril should inquire of him, and the piaintill was not liouiid 
to give notice; but where tlie per^ was attofo-ther uncer* 
tain, there the plaintiff to entitle himself to the action ought 
to give notice. 

See Holmes v. Twist, on error from B. R. in Fxch. (Th. 
Hob, 31. to the simie edect, when* an awnneut of nutii'e 
was boldeii necessary', on the ground that the matter nste*l 

X LcatiWr. Rwet, Cr(».J«c SOa. V Hallv.liMminfr, Cr<i Jac.sss- > 
I t Rot. Her. 43 . 401 . Hob. loS. Ro 4 br 4 S 3 .t i»- a 

» Ct*.3ae. IIS. • , 7-8 ;c 

« (Kltelitv. Masop, I Vtst. €4. , . a SMl4.aam. us7.»Jiait|^»' 
• j^HMintyt |(iiigiMa,Cra. *** potbir H«foo.4, Ba»*4m** 

I **r.47.s..l‘.^,. . , 
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in the privily a|)d kj||[^k<%e of riie plaintiff alone: Iwit 
where the conuaance of ^ act to be done lies aaweU in the 
notke of the defendant^ of the {daiotiff, an avennent of 
notice is not necesaaiyt*;^ where the^aet ia to be>ddfte by a 
stranger' (54): so whole an act ia to be done by the plain* 
tiff i6 a sbranger* (56), as where ihedefdaiatloa stated, that, 
in consideration &at the plaintiff ^ R>ve bis 

bond to S, for^e debt of the cipiiHMOil;. the defendant 

ra liaQd to save hint harmleaa, and avert that he nve the 
, and was sued, &c. An ettc^on was taken, beeanse 
it was not averred, that the plaintiff gave theHefemlaait |K>> 
tice of his giving the bond; out it was over*ruie^, because 
the dcfendtttt at his peril ought to take notice of the ohUga* 
tion, as in a bond to stand to an awlid(56}. 

Jte^uert.-— Where a debt* or moptduty is promised to be 
paid upon request, it is tiot neccssafy to make an actual re- 
quest before action brought, add oonsequently an averment 
of such request in the declaration is unnecesaaiy; for the 
bringing the action is a sufficient request. 

In assumpsitupon a pioniiaaory note*, payable four months 
after date, it was objected in error, that the request to pay 
the money on the note was laid upon the same day and year 
that the n(^ was dated, which was four months before it 
became due; to this it was onswereil and adjudged by the 
court, that there was not any occasion to lay any retiuest; 
that the bringirig the action was a request in law, and it ap- 
peared^that the action was not brought until above a year 
after die note was due, 

,lt is obsmable, however, that when the defendant is 
cnaigeabie, upon a collateral pnnmse to psy*,.ido, or omit 
some act, upon request^ and not for a mere dete or duty, an 

r Pswlc r. Hautr, Cm. Jse 49S. o FnuaolMT.CMlMi, t’iffi* as. 

• Issoa *. TKmmhUi, Oro. Cat. laa. * BIrto v. Ttlpp«bl piaa. aa M- 
t Bartitt p Birtlety SViach. «. Vtvmii man v. Kiiigy Cro. Jaa. HiH ▼ 
v.^pl||^€i«^Car.m. WaUia Wadk^Ciw,Jac.s«3 aud Rl^ 


(54) That i*, m mnuiger named end agre^ upon between tiw 
parties, agreeably to toe dwtiuetiim lsl(W k Cro. Jue. 439. and 
ante. 


(M) Seethe peetoaiigBntc. 

tflg) Notice need m* lb given of • matter vhidi n pa ed ^ 
arnmed to dn, beceuae be nuqr iiunuie of the erfaitietMft 
Petodl, J. in SaoiiSiv.Cloffi^ Lord Rqrm. 1193, Sceala43R4p. 
99.KS.P. 
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actual ra^ieat ought to be made btkSite action brought, and 
coiueqoaa%, U ought to be arenred in the dit^aration; 
and theoay^ year, aad place, wheie'ihe request wait inftdo. 
jnust ba,eupKMed, u in each caaetbo request ns |ian'c-t of 
the duty. ' 

Hence it will apn^, tliat tlic genml avermriit “aU 
though oft^ 'requemnlili ia not sufficient in a caw of this 
kind, not on account idf the word ** although,” because that 
lias been determined' to be in express averment, aiid (qui> 
vident 10 the words **the pbdndir in fket says,” or any luhcr 
woidacflr averhient, but because tiiqe'hud place are tmiitunl. 

FOlfmec^ indeed the omission of time aud place was con« 
sideted as a defiwt in substance, and ,gs good giouial fur g^• 
neral demurrer, or arresting the judgment*, aud sonic iiio> 
dem cases* also'appear tOfupMrt the same doctriiw: but in 
a very late case* it was sefemtuy decided, thal, since tin* sta> 
tute* for the -amendment of the law, such dslbct can be 
taken advantage of by s^ial demurrer only, and cannot ha 
a groumi for arresting tne judgment even utli*r a judgim-iit 
by default; because it is an omtMion "of a like luitun!,” or 
ratliei of a Jess material nature than those spiM'iiird in iIhi 
statute, such* as the prout p«tet per rteordum, kve paralui at 
rerlficare, ttc, and consequently cured bj* the heafini' opera- 
tion of tiiat statute. 

Having exhibited to the stmlent a genentl outline of the 
tli'claration in assumpsit, 1 shall procml to a full explana* 
t ion of some spiral averments which are requisite in parti- 
rulai^cases, bt^inning with conditions pnredeiit (37). 

Of Conditions precedent.— iBt. If A. promise to do, or to 
abstain from doing, a rertain act, in consideration of tlie an> 
ti'ceilent perfonnance of some act or promise on the part of 
B., the promise of A. is called a dependent promise; be- 
imuso of action for a bieacn of such promise de> 

» s.Usfcjr* ’ . I> 

( HW V. Wiab,Cro.Jtae.sfl3. a. ioEu(,a« 9 . 

■ Bsdi r. Outs, 9 T. K. 409. c 4 Asa. e. 16. a 1. 


(S7) Them mnarks aronld have fbHowed mom natumlly after 
the |MBgfi^ih,tel8ti«eto executory comkientisns: but aa ti»^ ran 
to great Teiigtlii 1 thought it better to {rastpomf tbev, in order that 
the Icnnnng relstiiAi to the princip^ pemt^ wideh ought to be at> 
teiM|||ftsin filming the declaradoo in oMinary ernes, mi||^ hi 
re dufii i tmlim ai narrow a eawpais as poestUe, and pnsenteillif 
the f«ider|l'«m view. 
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S ends on the prior peilAfniafice (or that irhicb ia waiTalent 
r performance) of the act or promise on the pa^m^r'and 
the>actor promise to be perfomcd by B. Ik w nature 

of a conditi<»i piecedai^ is> usually idistinguidbied thy this 
appellation, because tm-perfprmance (or iAat which ^ emi« - 
valent to perfomaance) of such wt w j^rcua^ pieced B*s 
T^;ht of action to recover dshta^ ^Milupt A< fet the non- 
performance of his promise, and specially averred in 

the declaration. 

The phdntiff dedated that the defendant was posnt^ of 
17 tod of wool*, and that there was a conve^ia^lipitett 
them for 15 tod of the l7 tod to be cKosen by 
the defendant, in consideration (tf^ a sum of jm^My to pe 
paid on such a day, promised to deliver to tlm plaintiff tlte 
aforesaid 15 tod of wool, and averred that he was r^y. at 
the day to pay the defei^aiit' the money, yet the defendant 
had not deuvei^ the wool; after non-a»umpsit pleaded, 

. and a verdict for the plaintiff, an exception was taken in ar- 
rest of judgnicnt, bemuse the plaintiff had not sliewn that 
be liad chosen 15 tod out of 17, which is quasi a coudu 
tim precedent, and an‘ act tone tirst performed by the plaits 
tiff before the defendant is botiiMl to do any tiling; wliich 
was assented to by the whole court. 

The case of Thorpe v. 'I’horpe, Easter, 13 W. 3. Loitl 
Raym. 003. l^lk. 171. S. C. Rot. 353. has been considered as 
a leading case on this subject. 

The declaratimi in thht case stated*, that the defendant 
held of the plaintiff certain lands by way of mortga^ that 
the plaintiff agreed to make a good and siilKdent release of 
his equity of redemption, in eonsideraiion irAere^the d^en- 
dant promised to |wy to the plaintiff a certain sum of mo- 
ney; and that the pnintiff in cmisideratioii of tiie said a^^ree- 
ment, and that the plaintiff would perform his part of the 
agrement, promiaed to perform his part; and. asasgned for 
brmch, that although the plaintiff had perfonnm eveiy 
thing contained in the agreement to be performed oh his 
part, yet the defendant had not paid the sum of money 
asrera on; the defendant pleaded a release, of which the 
pnintiff cmved oyer, and thentierauTred. 

It was inristed, on the part of the defendant, that ^ttis 
action waa found^i.not upon the making the. relesie of 
the eqniiy of raSaMtlkMi* ^ upon Ube prsintM'to make 
spd conaequenUyttm^jdaintiff had e ri|^tof action.Ai the 

r. Almiiii >, T«l*. rS. • SssKswtS^l faUn.ew ; ■ 
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timepf tbe release of all ^ 

^ft^rwai^B, leVtesed it, and was a eo^ 
bar ^ To this it was answered and resolvbi 

the coi^ tn^if tiliere 1^ been^liig^ve a^neeiuent, that 
the plaintiff should Tclease the eqmfy. tff 'leaemptiou, and 
that the defendwt,<shouldfh)r the in6nc|K, the phuutid inigiit 
have nuuiisjteiped Bbi^Q be&i;6 he bad node such, relciise; 
but here, the pronua ei^ ** id comden^oa vrhen^," whifib 
made the release ‘on tiG^phrt pf- the plaintiff to be a eandK 
tion..mKcedent. Bolt, entered into the distino> 

tibi^j^weea positive apeetnents and conditioiML praoedeiit, 
and'^'c^jl^eo, that in the case of conditions precedent, an 
action tfittld not 'beinaintainod tiefote petformaitce: but in 
thetate of positive agreeaients it was otherwise; he then laid . 
down the following rules,: 

1. If a day l;e appoint for paynw^ of the money, and 
the act for which the mtMMy is to be paid, csiuiot be done 
before the day anpoiiited, then, though the agreement be to 
pay the money for the doing the thing, yet the action may 
be brought for the money ui^ie ihe thing done; because 
tlie agreement is, positive, that the money shall be paid at 
the day appointed 

With respect to (he reasonableness of this rule, the Thief 
Justice observed,- timt the bargain of every man ouglrt to be 
pciiurmed as he understood it; and if a pt^rsott will inaKi 
sucii an Bgrccnient as to pay his money before he has the 
thing for which he ought to pay, and will rely upon the n:> 
iiieily he luw. fo recover tire said thing, ho< ought to per- 
form his agr^icnt 

3 . 1’liough a day certain be appointed for nayment of 
the money, yet if the day is to incur ajter the time in 
which Uie cuusgleration ouf^it to be perfornutd, for which 
the money, .i^uld be paid, the performance of the coimi- 
deratioeMMig^ to be averr^ in an action broa^t for, the 
luoiicy.,', 

The e^f justice then adverted to an objection which bad 
been madlt to the declaration (via.) that the plaintiff had 
not sufficiently averred, that he had made a releaM^ of die 
equity of redemption; fdr be ought .to have shewn Aon he 
badlrioiie it, in order that the court might jmlg^ whether 
it wia done accorditw to the agreemei^^' The. chief juadee 
adautted. that Ihe pfaMotiff inhis derpamou oiight:.t& have 
sheiii tim time and ^a«e when and;iMiere thu ndieaaewm 
eg^tad, iipd. how the equity of redempttomdas* 
and. tlmt fiKF;.w8tttef ihah th» dedaiatirm would have bim. 
ill on demuirer; but, he added, that die defendatd, by 
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pleading over had admUtels that the rdease ^uily 

redemption was prqieiiy made, and 'therel^ aided this 
defect in the declaratH^ ' 

< A similar exceptuni'r'waa made in the folldwkig case': 
In assumpsit by the vendor against the vendee of land for 
not perform!^ an i«reement to purchsM on (Certain termsl 
the plaintiff in his declaration aUee^ tluit he^was seized 
in,fce of the land in question, andilpitthe defendant agreed 
to purchase it on having a goo.4 tmt, and then averred^' that 
the title to the land wat made»good, pafeet, and imjl^h^ 
tory to the defendant: -on demurrer (381, at'.waiiStnIdatf 
that it was not necessaiy for the plaintiff to set-^um'm the 
declaration all the particulani of nia. titles and tini the axei^ 
ments in the pr^nt case were sufficient to enable the plmd-^ 
tiff to call upon the defendiuit for ,|^e nonrexecntiQn <ff his 
partoftheagreenmnt(5P}. ;1 

But in a prior case*, where the purchaser of a copyhold 
estate had agreed to make a deposit, and pay the remainder 
of the purchase money, at a certain time, on having a good 
title and a proper- surrender ^made to him, an action having 
beqn brought by the seller for the non>p|^ormance of the 
conditions on the part of the" purchaser, %herein the seller 
alle;^ that he had been always ready and willing, and fre- 
quently offered to make a good title to the estate, and to' 
make a proper surrender of it, on .payment of the purchase 
luonqy, it was holden not sufficient, but that the plaintiff 
ought to have averred that he actually made a goM title 
and surrendered the estate to the purchaser, ii^a tender and 
refusal, and ought also to have shewn w&ot titie he had. 

It has been dready observed that in the cakto of condi- 

f Mtttin V. Smilli, 6 But'* R. SSS. t RkHlipt 


(58) It was a demurrer to the replication ; blit the plea 

and replication being admitted to be bad, the questhpi turned 
whelly on the suffltiency of tile declatatlob. 

(sp) Iir debt /or a ^naltir iqiaiust bna who had articled to pai> 
chase land, it was objected tiiat the plaintiff had stated, i|%»'dle 
declaration, only that he was ready and willing. tp_ make aCffood 
title, but had not lAcw^hat titie^ Uord LongmMottab> C.3. in 
deliveri% iudgineml .t^ght that the olwi(tieA;ttii ilniede^ 
and thsit me j^ibnlr oilitf to have set rarth bis tme. 

AAj^v. Shore, 1 H; oi. 370 . Bpt ate the remarks afCilid 
BWHiboroagh,.C. J. ^md Imwrei^ i. am tins, opouem^f Isard 
toit^borougV, 8 jl&tUi R. 581, 5tiR 
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tioos pimiMent. either pcffomaiice,^ or thet M'hich the law 
t^io^j'liS'ieqaiT^ent to perfonnance, must be sp^nally 
averred hr the declaration. A tender and refusal has been 
deemed to be equivalent to performance, and an averment 
to that effect is aufficiqnt, but an averment of a tender alone 
vrithout refusal im not^ 

'Where the act ia td%Qjd(me dtV particular time and place, 
if the party to whom'^ act is to be done does not attend, 
an ac|^, tender becomes imp^iblr; here ttien a tender in 
kuar^ltlH'be sufficient; but lo support this,% will be iucum- 
bmrt'^.^ie’psirty who is to make the tender to shew, that 
he htia -dione every thing, as fkr as in him lies, towards the 
exeeutidn :iff the contr^ as will appear from the following 
caacs: 

In covenant (30) for not accepting stock of the Hudson's 
Bay Company at the company's house, on a certain notice, 
the plaintiff averred that he gave the notice to the other 
party to come to the 'Hudson's Bay House and accept the 
stocK, and that the {daintiff was ready there at the day, and 
ofiered to transfer it, but that the other party diihnot come 
to accept it, nor had paid the price i^reed, &r.; iqiuu de- 
murrer, the declaration was huiden ill; for where the party 
to whom the act is to be done does not come at the time 
and place appointed, the other ou;^t to shew that he came 
at tlie last time of the day which the law has appoinfa'd Ibr 
the doing the act; and if tie came there Iwfore, he ought to 
shew that he continued there to the last time. And that as 
the stock could only be transferred when the Company’s 
house was tqien, which was at stated hours of the day, the 
plaintiff shoqld have averred the usage of the company in 
that respect, and that he came there at the proper tinic, and 
staid there uidil after the house was shut. 

So where in assumpsit* for not accepting stock agreed to 
be transfetted 'by Ulb plaintiff at the request of the defen- 
dant, the jplaintin averred that he was ready and willing, and 

fc LMV.^tbv.Cru. Eliz. 88S.S«lk. Ra]t«k 69$. Co«. R«p. Il6. SMk 

683. S. P. 683. i« Mo<l. 

i LMa»)ii» V. Killintwortb,,, L4 k Bardeoare v. Gregviyy 3 R 

W 


( 60 ) lllib in belongs to 6^0^^ bnl ttslam 

not RMmmt of ttny distinction between dtromnt and assutopi^t^ 
MlMMftrof AOdo^ne l^id down, and as the leMoning of Ipi 

dmim'trttiiiiii^ted in the succeeding case, 1 have avaim myvelf 
of this oppoitumty of inserting it» 




no Assmmm. 

dfered to transfer, and nquested the d^endnUt accept 

S Oi stock, whicli he refdscd; and . it appeared id ^dence 
iat the contract for the sale of the stock was made on the 
5th of May^. 1803, a'litide b^ore Id' (f clock at hooit: but 
there was not any piod* of any .direct* apptitntion made to 
the defendant to accept the stock on-thatday, nor was it 
Sbevrn Uud; the plaintiff hjsd waited.tititti the closing of the 
transfer books at the bank for the deditodant to appear and 
accept the transfer; but a lew-days afterward an ol^r was 
made of the stoidc, which was Ithen refused:, on mc^ion ff>i* 
setting aside the verdict which had been given 
tiff, it was holden, that the allegations «f the Vjdewiittion 
were not supported hy the evidence; Lord FJlenkdroitgh, 
C. J. observing, that the plaintiff could not sustain the ac- 
tion without shewing a tender of tihe stock and refusal, or 
that which in law was tantamount .to a- tender and refusal; 
and that must be by shewing either an actual tender and 
refusal, which was not pretended to liave been done in this 
case until, after the 3th of May, (the day on wliich it was 
evident that the contract v^ meant to 'be peiibrmed, the 
price being calculated accordingly); or by sliewing that tlie 
plaintiff staid . at the bank tcfthe last^time of that day when 
a tender could have'been made, wiijch was so long as the 
Umisfer books imnained open, and that he was there ready 
to have transferred, if the defendant iiad been, tliere and 
would have accepted the stock; v^kich would have been 
a sudlcient substitution of th^ moiwfonnal evidence of an 
actual tender and refusal; but here there was neither a tender 
in fact, nor in law. 

CoHCurreat dctr.-~2ndly. Where it is agreed that two 
crnicurrcnt acts shall be performed, the one by A. ipid the 
other by B. at the same time, one party cannot mainuun an 
itetion against the other without averring cither perfufin- 
ance, or Umt which is equivalent to performance of his part 
of the agreeinenf^(tl ) : 

As where the declaration stateil', that in consideration 
tbift.,tbe plaintiff had bought of the defendant a quantity of 

t Morten r. Lnmb, 7 T. B. iss.cited a N. U. b 39, *40. Smith v. Wood- 

bouie. 


IC two men tllpie, one lliat the other should hai^ ihSo 
hSdiev the other that he will pay ten p^hds for it, an action (foes 
iMH lit for fhe^mmicy, iintir tWe horse* he •delivered.'*^ IWt, 
C,. J. in Thorpe v. Thorpe, ‘Salk. !7 1, 
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'whert atia cettam'^ri<%^ to be paid by plaintiflT to dert'miant' 
pendant ubdeitoc^ to deliver the'vrhent to plaintiff at a 
in one month from the time of sale, and then averrwl, that 
although plaintiff alvra^ from the time, of sale, for one 
month following and -afterwards, was ready and willing to 
receive the com at S., yet the defernlant had not delivered 
the same: after veni^ftbr the plaintiff, upon the gem-ml 
issue, judgment wad 'anested; because .it was not averred, 
that tlie plaintiff had tendered to the defendant tlie price of 
the or th,at he uma>niady to have paid for it on ^li> 
Vijfiyi;; J. observing, that " he considered this as 

an agidmjgMt by .the defendant to deliver tl£s com at S. on 
being pdid’i^or it; that the payment of the monc^ was to he 
9Xk.»ct concurrent witli the deiiveiy, ami said the case was 
like that of Callonel v. Briggs, Salk. 118, IIS; wiiere, ott 
an agreement to pay so. much money six months after tbd 
bmgain, the plaintiff transferring stock; Holt, C. J. said, 

* if eitlier party would sue upon this agreement, the plain- 
tiff for not paying, or the defendant for not transferring, the 
one must aver and prove a tranffer or a tender;' he did not 
say, that the not doing it should come from the defendant by 
way of excuse, but that the doSug it must be ailegnl in tlie 
declaration. The tendering of tlie mon<y by Uie plaintiff 
made part of the plaintifTs title to recover, and he roust set 
forth the whole oi his title.’* 

But, after verdict (6lt},< an averment, that the plaintiff was 
ready and willing to penonn his part of the contract, has l)ecn 
holdeu sulHcient: 

As where assumpsit was brouglit for the non-dclivciy of 
a tjuantity of malt”, which tlie plaintiff had liuuglit of the 
defendant at a certain price, and which defendant under- 
to^ to deliver on request; and tlie plaintiff averred, that 
although on, &c. at. Sec. he requested the defcmlant to ilcUver 
the malt, and was then and there ready and wilting to jiay 
the defendant for the same, according to the tcmia of the 
sale, and altiiough he was then and- there ready and willing 
and offered to accept and receive^the malt from the defen- 

m Rawwn r/Johnsoitg i East*! 903. ' 


(6^), This pfoposition is qualified by confinid^ it to caiiefi after 
verdictp because it has not as yet been Wfenaiued, that an aver- 
ment lif this kind would be jj5go<J upon demurrer. It must, boaf^'t 
ever, he admittedg that aomeof the judges (especially Lawrence, Jd 
in .Rawaon y. Jfobn^Uci, seem to Imve been of opinion, tlmt aueb an 
averment would have been 8uffici|fit even on demurrer. 
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tlaiit, he did not deliver the same; after verdict for, the 
plaintift; it was moved, in arrest of judgment, that the de» 
ciaratjon was defective, because it onjy averted a readiness 
and willingtiess in (die plaintiff to lor the nudt, and did 
not aver an actual tender of the price agreetl ujion ; but the 
TOurt over-ruled the olyection, and the averment buf* 
ficient * 

So whore the declaration- stated*, tiiit the plaintiff had. 
bought of the defendant a quantity of oats at a certain price 
per,, quarter, which defendant thad undertaken to deliver 
some time between Michaelmas and Lady-day; aiid aU 
though the defendant did, in part performance ot' bki pro- 
mise, deliver to the plaintiff a dart of the oats, and although 
the time for the delivery of the residue was long since 
elapsed, and the plaiiitifl' during all that time, and still 

is, ready to receive t^e residue of the obts, and pay for the 

s^e, at the price agreed upon, yet the defendant had not 
delivered the same. After venlict for the plaintiff, an objec- 
tion was made in acrest of judgment, because it was not 
averred iu the declaration, that plaintiff had performed luw 
part of the contract by tendering the price of the com. But 
the objection was over-ruled by the court, and on the autho- 
rity of the preceding ease of Itawson v. Johnson, they held 
the averment sufficient. , ^ 

In an action for nqt delivering. a |^ntity of oil, the de^ 
claration contained an averment, tkSrthe pUnnofi' was al- 
ways ready and mlluig to accept it, ptid pay for the samr on 
the terms agreed upon; yet the defendant wouldaiot deliver 

it, whereb}-, &c. The plaintiff proved the contract, and a 
demand, on his jiart, of (he oil in question: but it was ob- 
jected; on Ihcnartof the defendant, that the plaintiff, should 
have proved tffat he was ready and willing to pay for the oili 
Gibbs, C. X. was of opinfon, and the court afterwards 
concurred with ,liini, tliat the delivery of the oil and pay- 
mpt for it Vrepf tp bc^ concurrent acts; and that it, was 
not necessary fof the plaintiff to prove that he had oiiered 
the mowyto the defendanL till the defemlant was ready to 
perform his part of the comract by delivering the ml. By 
the demand whidi he made on the defendant, lie provtSi 
hiinSetf to be rea<ly and willing to pay for -the oU wH^ 
delivered^. 

Whfifo if is th.it some act shall be performed by 
each of two partiesat titasaiDe tune*, he who was rttd^'and 

II W*lrr»i*»w r. Sbiiitirr.9 Boa. ist a WA» *t AMmmt, 1 titort, 4I«. ' • 

‘ r J«aNV,Bark%I)wi(.6»«. ' 
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offefed to perform his part, but was discfaaiiifed by the other, 
may maintiliii an actkai against the otlier for not performing 
his part of the agreement 

mutual /^row/rer.-^-Srdly* Where there are mutual pro- 
mises, and the nwre promise, and not tlie performance 
thereof, is the consideration of the agreement there au 
action may be maiiituiiied* by either j>arty’, without uveiring 
peiibmiaiice of the ag^feemeul on hte part: 

As where the declaration stated, tliat it was agi^eed that a 
race shQiiW be run between ah horse of the plaintiff and one 
of J. and, in consideration that the nlaintifT had agreed 
to deliver to the defendant a quantity of cloth, the <iefori- 
<lant agreed to pay the plaintfff a sum of money in ca'<n J. S.’s 
horse should lx?at the plajnti(!‘’s horse, and then avemvl, 
that J. S/s horse won the ni€*e. After verdict for the plain- 
tiff, an exception waS taken in arri'St of judgnumt, Tu'eanse 
it was not averred in the rieelaration, that thw eh>lh w;is di*- 
iivered to the defendant; but the court oter-ruled the cx- 
(‘eption, obs(*r\dng, that this was an action fotindoil on nm- 
tual proinisi^s, an*!, thert'foit% it mis iM>t necessary for the 
])laintiff to make au averment pf the delivejy of the doth; 
and Deninon, J. lo<»k "this <listinetion, ** where a plaintiff 
deelares, that in eonsidenition he would ileliVer to the de-^ 
feiidant a piece of doth, he, the defimdant, should pay a 
sum of money for m averment of the deliver)' of the 
cloth IS mrossaiy; butvjiftho plaintiff states an agVtHaiieiit, 
and then stati’s tiiat incoiisiderntion of such agn^iueiii, dec* 
111 fliat ease au averment is not necessary. 

Having thus illustrated the nature of eonditioiw precc* 
flent, concurrent acts, and mutual pnuitises, it nmiam<>only 
to add, that there are not any technical wools by which any 
of tliese considerations are *constttuU^<!. . 'riie principal dif- 
ficulty in the construction of agret'iiients consists m diseo- 
verir^r, whether tlie consideration iK? a comlition prect*dent, 
a cx)ncurrent act, or a mutual promise. >This, liowever, 
must be collected from the apparent intention of the partii^ 
to the agreement The iiitciitiog of the parties^ is, or is 

^ 106. ron, S T,R 87«. |Mrr Sir J. Mm- 

r Martiodide v. Fishor, 1 Wil«. €S SeW w Snilli v. Woudlioiuc, g Rm. 

• P^rOrote,/ iuGla<«bio<di,v. Wood' ‘it Pol N, A. S 40 . 

A' ■ 

I — — — 

■ . i 'I* 

m ‘*Wiietl*r one promise be the ronSMeration of another, cf 
wtuHtheV the (lei^niiaiice, and not the nitfrc promifle, be the con- 
sidenHiba, ttM be gethefvd and depends entYtrly tipoii, the 

words sod OatuitH of the sgri'eiiient** Per Lawrence, J. in Olate^ 
brook V, Woodrow, 8 T. R..373 
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assumed to be, the principle of ali thj 5 late dctcr- 

mftiations. ' When the natdre of the consideration is ascer- 
tained, the rules respectinig the avemients before laid down 
invariably hbld. If the reader wishes to pursue this subject 
further, he will find the cases relating to it fully collated, 
and commented upoit» in Mr. Seij^t Williamses edition of 
Saunders, vol. i. p. 8^ n. 4. vd, iL 352. n. 3. See also 
Mr. Durnford's note in Willes*s RejK p. 157. and post, tit. 
Covenant 


IV. Of the Pleadings: 

* 

1. Of the General Issue, and what may be given in 
Evidence under U. 

$• Accord and Satisfaction. 

3. Infancy. 

4. Payment. 

^ 5. Release. 

6* Statutes, 

1. Of Limitation. i ^ >9lh'Of Set-off. 

7. Tender. 


t. Of the General Issue and what may he given in Evidence 
under it. 


1. General Issue.— The general issue in this action is non 
i^tssumpsit. If by mistake not guilty be pl^ed, instead of 
non assumpsit, such plea will be bad oii demurred, but. 
aided after verdicts. 


To a declaration in assumpsit consisting of several counts 
Upon several promises, the defeiMiint ti^y plead no^ as- 
sumpsit generally^. ^ ' 

The general .issue may be pleadedt if there has iioi bUen 
any contract ^weoa tlie parties, or if the real contract be 


t Manham ▼. Gililiii, a Sir. loasl and « 

Ca. Temp. Herd. 173, A^iudfedmi r. Bf 

speeka deMimr. % Tsflsr v. Wi 


Xwr. I4S. 
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different from that on whicli the plai^tUr has deckred; e. g. 
if the contract was made with dhe pfaintifiT, and otlicr 
sons not named in the action’'.(64); or if the contract was 
made with the plaintdF. only, aui the action is brought by 
the plaintiff and another^.; 

Under the gen^ issye every thing may be given in evi- 
dence which disdffiittia the contract;^ e. g. the owerture ot„ 
the plaintiff (65) or" defendant at the time of making the 
contract*^ In like maimer the defendant may give in evi-' 
dence, in order to avoid contract, gamiiig\ infancy*,' 
usury*. 

If the equtrlct be good in law^ and not perforiiMnl, tlie- 
defeiulant may, under tlie geiieml issue, in certain cases,* 
give ill evidence soifie Icqgal c^xcuse for the non-performance' 
of it, as accord wit)i« satisfaction*, a discliarge before bi-eaclC 
(O'bhforeiWattachment^ or areieai^ > 

A iiCa* jjf; * . 

y 'rerKaymoud C. J. Lenflise v. Ckftin- e Adn. |ier Hull., C, J. in ParaiiiAitr 
paiite, Sir. aao. v, JoHnaou, la Mod.STd. M. Raynis 

a Wilftford V. Wood, I Esp. N. P. C. Sd 6 .S.C. 

IHi. f Wellei ▼. Needbam, Lord ftnyui. 

«*Adni. ill JaniPK V. Fowka, w Mod. . ISO. Nathai) f. Gtli*a, S 'lauut. 

101. and daily prarlirr at Nlai Prittt* S5S. S. P. 

b Adm. Iiy the Ceiirt ni Hosai'y v.Ja* 'g Miller V. Arti^ iiMiddlearx 

rub, LonI Kay in. 8<|. aflH* M . T. 41 0.3. per Keuyun C. J . 

c Darby v. BoucIumv Salk, Sea- M.SS. Hawley V. Peacoek, sCauip. 

•fill V. CtillM>rt, a Lev. |4V „ N. P. C. S5S. S. P. 

d Bernard v. Saul, Sir, 4«xiK -sid' Port, 
aa(». cited iu Ball N. P. 


(04) Ilk au action on a tort, a different rule holds ; for then.*, if one 
only of several fieruoiis, who ought to jutii, bring theaefiun, lh« de* 
fendent cun take advantage of it by plea iu abatctni-nt only, al- 
though the defect appear oh the lace of the declamtiun, AdiJifioiA 
V. Overeiid, 0 T, II. TtW). 5 East’s R. 407* except for the |iur|iOfte 
4 >f preventing the plaintiff Iroiu recovering any more than his share 
of the damages. NcUliorpe v. Dorriiigtou, M3. Indeed 

gn assum psit 4 |tf ainti one or more defendants, If any of ttid persons 
who ought idve Joined are omitted, the dcfimdant can only take 
advantage of it by a plea in almteinent. Rice v, Shute, 6 Burr, 
Mit. - Abbot Vs Smith, « Bb Hf:947o Germain y. Fn*denckf B. 
fL^, es O. 3. 1 Saimd. 29 1* c. Sgrjeaiit Williams s edit. Dixon 
▼. AsWinan, Mich. l77Bf there cited. Evans v. Lewis. Exche- 
£. 1774. I Sauud, 29*- b. S. P. 

Bttt if the plaiuilii^take husband after the suing out of the 
wnt, and before declaration, the defeiiilimt can take advantage of 
^^verUii^^^eiMii^^teiiieBt only. Morgan v. Painter, £• 

(66} A promiih; befole it is broken, may l>e dbebafged by a pa- 

j ' ^ 2 
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Matter whiclb amounts to the general issue, may 

be pleaded dr gureo in evidenee\ 

* Payment, beftne action brought, may be given in evidence, 
under the general issue. 


fi. Aceturd and SatisfatHon. 

2. Accord and ^aH*fw:tion.-‘^coatA tsith salisfaction\»Si 
good plea in bar to this actionV because dahiages <mly are 
recoverable: and accord with satisfliction t(\ one defendant 
is a bar to all'*. 

This plea is frequently pleaded speciaUy; but it may be 
given in evidence on the general issue' (67). 

An accord to make a good ptea must be perfect, com* 
plete, ami executed* : for an accord executory is only sub* 
stUutingmns cause of action for another, which might go on 
to any extent Hence, a plea of accord to do suverm things”, 
with an averment of penormaiice of some only, and of an 
offer to perform the rest, is bad. So where to an assumpsit 
on a promitsoiy note, the d^idant pl^ed an agreement* 
between the defendant and plaintiff, with other creditors of 
the defendant, that they would acc^ a imposition in sa- 
tisfection of their respective debta.^^be paid in a reason- 
able time, and then averred a tend^^d refusal on the part 
of the plaintiff of the composition: on demurrer, the plea 
was hoklen bad. 

' Acceptance of a securite for a lesser sum cannot be plead- 
ed in satisfection of a simtwr security for a greater. 

To an action of indebitatus assumpsit for 15/. r the^d^n- 


h Jndm t Fowkt, IS Mad. 101. 
i Oyer, 7sb. 
k 9 ReF. 79 h. 

I See eote, p. iis 
w Feyloe'e case, 9 Rep 79 b. 


a Sbephatd ▼. Lewie, T, Joait, 6. 
o Heatbcnta r. Cieaktheait, 3 T. R. 

34 . 

p Cumber T.Waae, Sir. 426. 


: ' V"" '“' " eo- . iiTr 

ml agreement, but after it is broken it oapnot be diMhafgjp) liidi- 
out £ed, by any new agreement, witbovt satisfiKtion. Flir HoYt, 
C. J. la Mod. 588. S. P. adm. in ll^aaids v. Weeks, 1 Iffod. 

j 

(6?) «ItM indulgenor to give accord with latisiacdon inevi* 
«lcuo^ udon am assumpsit, bntitbascnpt in.and iaBOWSgtlkd’* 
per Holt, C. J. la Mod. 377. 
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dant pleaded, Uiat he gave the plaintiff a promissory note 
for 5(. in satia&ction, and that the plaintiff rocttval it in sa- 
tisfaction ; the plaintilf put in an immaterial replication, to 
which fee defendant rimurted : after juc^nent tor the plain- 
tiff in C. B. it was objected qn em»r in B. R. that the pica 
w;m ill, it appearing feat fee note for 5/. could not In a siiiis- 
faction for 15/. ; aodperiPratt, €. J. we are all of opinion tliat 
the plea is not good; as the |daintiff had a good oansi' of 
action, it can only be extingmahed by a' satisfaction which 
he agi^ to accept, and it jf not his agreement alone that is 
sufficient, but it must appew to fee court to he a reasonable 
satisfi^on. If 5/. be (aa is admitted) no satisfaction for 1 '>/., 
why is a simple contract to pay lit. a satisfiietion for uno- 
feer siinjde contract of tlirfe times tlie value/ In fee case 
of a bond, another bond has never been allowed to be plead- 
ed in hatisfaction % without a bettering of the plH)htii)''s 
case, as by shortening fee time of payment. Judgment 
affinmii ((is). 

So where in an action of indebitatut attumpiif fbr goods 
sold and delivered', to which fee defendant pleaded non 
assumpsit, it'apiK-ared, that the defendant, prior to his in- 
solvency, was indebted to the plaintiff in 50/. for gtiods wild 
anil delivered ; that the defendant, in vottfiequenee of his 
insolvency, hail compounded with all his cmlitors, and paul 
them 7 a. in the poundi’atid at the time of such ]»yment to 
the plaintiff, proniisefl'ht' pay him the n>siiiue of his debt, 
when lie should Ik* of Al^ity so to do, which he was proveil 
to have been liefoiv aetioQ brought. To meet this caw*, the 
defendant produced a reivipt signed by the plaintiff fbr the 
roinjiosition of 7s. in the pound for Ins debt, wbteh lie ac- 
knowledged to be in full of all demaiidi^ and then iiiaisteil 
»• 

q tlMliofMl r. Crirk, Cro. Elit 7l<>. r Pitch V. Stttton, $ Eaul'i ft. tse. 

Cio Car mid Liovcliicccr Cociet, 

Ijlob (ip. S. P. 


(68) Lord Ell^^nboroiigh, Cs J« in 8{N*akingof 

in Fitch v. Sutfdilf 5 Kust, olwmiMi, thiit 
it Jo^Hbeen saidtiy him in argument* in llfuthcote v. 

FL $6. to hove b^n denied to fn* Inw, mid in conti^inttiOfPof 
ithity Boiler* J. afterwurdu teferred to a ra»e (fttated to he that of 
Hardcastle v. Howard,* H. 26 O, 3.) jrct he !l.oid Elleidiomugli) 
could not find any case of that wrt; on the couuury, ft>e deeiimii 
in Cumber t« Wane waa directly aupported by the nuthotity o( 
JPtimeFa cme* 6 Reps ld7» ®ttd it did not afipear t)iat Pmnera cu&f 
had ever been questioned. 



life' assumpsit. 

that this receipt was a discharge of the promise. A verdict 
having been fsund for defendant, on a motioD for a new trial, 
Knight V. Cox, Bull. N. P. 153. was cited for the defendant, 
where tlie cr^itor having accepted a composition, and sign- 
ed a release to the defendant, avho in consideration thereof 
promjscd to pay him the entire debt,, it was holden, that the 
release was a good defence to an ihMitaius assumpsit for 
the original cause of action: But Lord^Ellenborough, C. J. 
said, in that case original contract w-as extinguished by 
the release : but It could not be pretended that a receipt of 
part only, though expressed to 'be in full of air demands, 
must have the same operation as a release ; it was impossible 
to contend that an acceptance of ^7/« lOr. was an extmgiiish- 
ment of a debt of 50/. : He added, that there must be some 
consic^eration for the relinquishment of the residue, — some- 
thing collateral, to shew a possibility of benefit to the party 
retinquishing his further claim, otherwise the agreement was 
nudum pacium (00). But the mere promise to pay the rest 
when of ability, put the plaintiff in no better condition than 
he was in before. Rule for new trial, absolute. 

‘But the defendant. may plead* that he was the payee of a 
promissory note^ and that he indorsed it to the plaintifi' on 
account of the debt sued for ; because, though the promis- 
sory note is not a security of a higher nature than the simple 
contract debt sought to be recoveim^llm action of assuinp- 
sit, yet it gives the plaintiff the advantage of holding a tbfird 
person liable to him. 

It will be observed, that, in the preceding case, the secu- 
rity was given for the whole debt; and this seems necessary^ 
to entitle the party to plead it in bar ; for where a debtor 
had compounded with his creditors, giving them the aicu- 
rity of a third person for payment of part of the stipulated 
dividend, it was holden, tnat he was not discharged upon 
payment of that part only, tlic residue continuing un- 
paid 

Anti further; although if creditors simply agree to accept 
less firom their debtor than their just demand, that will not 
bind them ; yet, if upon the &ith of such an agreemf^a 

■ Ketnlalie v. 5 T. R. 5i3. t Walker Seaborne, i Taunt. SSS. 


^^(69) In Lynn v. Bruce, 2 H. BU 317. it was holden, that an 
agreement to accept a composifion in satisflktion of a debt was not 
a sufficient consideration to support a promise by the debtor to pay 
the composition. 
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tliird person (slso a creditor) be induced to become surety 
for any part of the debts, on the ground that t))e party wtTi 
be thereby <}ischaTged, the agreement, thought not 'under 
seal, will be binding ; and a creditor, after the wcurity given 
has been paid, cannot sue for the residue of his deinaiid ; for 
that would be a fraud on the surety N. It did not appear, 
in this case, that the pbuntilT bad induct any of the other 
creditors or the surety t$ sign the agreement— If the cre<U- 
tors sign an agreement to give the debtor time for the {wyment 
of thmr respective ilemandiLmid to take his promisioiy notes 
for the amount, diey canMp> aue for the original cause of 
action^ witliotit proving that the agreement has b^u broken on 
the part of the debtor*. 


3. Infancy, 

3. The itefendant may eitlier plead specially, 

or give in evidence on the general issue turn assunipsitr, 
that he was an inihnt at the time of making the pivmiae 
(70). 

This privilege of avoiding contracts, which tlie law con- 
fers on such as enter into them during their minority, that 
IS, (by the law of England) witliin tlie age cS SI yean, is a 
personal * privilege^ the benefit of which must be claimed by 
the infant, and whid)i jiatmot be exercised fur him by any 
other person. 

'I'he plea of infancy ought not to lx* pleaded by attorney, 
but by guardian ; for an infant cannot appoint an attorney.' 

In cases where the contract declared on In' the plainriff 
has been made with the infant for necessaries 'suitable to his 
f'stiw and ilegree, the plea of infancy will irot o|M.‘rate as a 
bar to the planitUr’s demand ; for the law permits an inflmt 
to bind himself, either by simple contract, or single bill *, for 

u Steinmanv. Mainiuf,3 Camp. N P. y Rcaion mGilberti l>rv 144 

C Iii4. 1 1 Caatf 3«i0. SrealMiRnul- z Per Eire, C.J lU kej|iia v Koyrot, 

ley e. Gregory, Canp. N. P. C. 9 H. Bl 5|5 and 

3834 J ill Taylor v. Cnifcer, 4 liep. N. 

s .Bh^jjitBbry r. Sowdrn, 3 Camp. N. P. C. lay. 

Cf lys. But sea Craiiley t. Hilkry, % Bauel a. tea, i Lev. m 6, sy. 

3 M, wad S. isd. ' 


(70) Payment of inottey into court will not |m*rlude a defetulfnt 
tfrom availing himself of hU iufaai 7 , becmune the money muy have 
been paid into court for necessaries. Per Bullerg J* in Hitchcock 
V. Tyson, 2 Eap. N* P« C*"48l. n» 
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^cessafie^**, (viz.) necessary meat, drink, appa|«V iw©pef 
i)|j^truction, ^upd the like ; hence it frequently becomes a 
qtiestign, what lue necessaries. 

In an action fb/ nioods sold and delivered *, it appeared>tbal 
the goods in question were a lively for a servant of the defen- 
dant^ who was a captain in the army, and cockades for smne 
of tiie soldieis belonging to his ooinpan3f^ The defendant 
relied on his injgsuKW^ insisting that thfi^gfoods in question 
were not within lha ocscription.of necessaries : the jud^e leflt 
it to the jury to coniid^ whedyilthe liveiy was laMt suitable 
to the degree, and the cockadesTnocessaiy e^pgdse, inciden- 
tal to his situation ; and the juiy, being of that c^nion; found 
a verdict for the plaintiff. On a motion for a neW'trial, Lotd 
Kenyon, C« J. said, that the cockades could not be considered 
as necessaries for the defendant, and ought not to have been 
included in the dam^es ; but with respect to the livery, he 
could not say that it was not necessary for a person in the 
situation of defendant to have a servant (71); and if it was 
proper for him to have one, it was necessaiy that the servant 
should have a lively. The Chief Justice added, that how- 
ever inclined he was in general to protect infents against 
improvident contracts, ye(;he thought tins case fell within the 
feir liability which the law imposed on infants of being 
bound for necessaries, which was a reliStive term acconiing 
to their station \n life (72). 'J'he rule for a new trial was 
diacbaiged, the plaintiff’s counsel agWiblhg to strike out the 
amount of the cockades. 

A copyhold estate devolved on the defendant^, when he 
an infant of six years of age, w hereupon be was ad- 
mitted (73) and a fine duly assessed. Two years after the dc* 

b f iBtt. i7s» s. d Evelyn v Chicbfkter, a Burr. 1717. 

c Hnwhiv. $ln»cy,s T R. 578. 


(7[1) See the opinion of Haughton, J. 9 Rd. R* 971* If an 
infect ift the owner of houses, it is necessary to havethens hapt in 
repair, and yet the contract to repair them will not bind 
for Ap epotmets are hindiiig on infants, except such 
perjsp/; , ’ V 

(79)tiSo.ia Fold a.^FolliergtlI, l £sp« N. €• 919. Lord Ken% 
yon, C. J.»aai«h the nnestion of necessities was a relative feet 
tp^ govemed’by the feithhe or circQih|itaiicvs of the infent^ and 
tMPfnm of these circuiiistiskees lay on the pimntiil; 

(93) lathe lupott of this case la BoU. N»P. p« Uis stated 
tbwlhedefeiidsnt was admitted on coming of age. 
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fendant continue in posscssiba from the time of 

bis admlHMob) dame df age, an indehitdtus amrnpsit was 
brought for the tine, which the juiy found to be leasonable. 
A question was made for the opinion of the court, whether 
this action would lie against tlie defendant, he being a minor 
at the time of Uie bein^ assessed. Tlie court were of 
opinion, that the aetioii would well lie; and, Yales, J. said, 
that if assumpsit had^been brought against the infant <luring 
bis minority, he should havetnougiit ibnsaintuiniibic ; that 
an iu^t^might contract for fieeessaries, a fotiiotf, tberefoie, 
for a fine which was dute on admission, witliout which the 
infantcould not have received tlie rents and profits. But in 
this case it was clear beyond doubt, tor tlie defendant had 
confirmed (74) the contract by his enjoyment of the estate two 
years after he came of^age. 

Infancy is a good defence to an action of assumpsit on |;bc 
warranty of a horse*. 

Form of the Keptication.-^-^ repUcatiou in a gem^ral form, 
iha!t the Articles provided were necessaries suitable to t^ 
estate and degri^c of the defendant ^ without stating bow, or 

€ Howlett y. Hsiwdl, 4 Cfttu(i. t IS. f Husriai t. Vritemta, CMtb. tio. 


( 74 ) If goods, not are delivered to an iiifant irbo 

after full age ratifies the-coiitbict by a promise to pay, he is iHitiiid;; 
per Kayinond,C. J. Southmoii v. Whitlock, tendon Sittings, Stn 
Cigo. but see Stone r. Withipoll, Cro. Elia. IVfi.ivbere it was 
holden, that the simfile contract of an infant, not being for nece^ 
saries, was merely void, and, consequently, that a promise by hit 
exec1||;or to pay in consideration of forl>earanee was nudum paclam. 
Ashlrarst, J. speaking upon this point of subsequent promises by 
infants in CocMmttv, Bennett,^ T. R.7bfi» seems to ciintiiiethetr 
operation to ucuritits* ** A security given by an infant, wliicb is 
only voidable^ may be revived by a promise after he comes o)* age* 
In such ease he is bound in equity and conscience to discharge Uie 
debt, tfemii'h the law could not com|»el him to do so ; but he may 
wave ihifeprivilege of infancy which the law gives him for the ptir« 
him against the iuipositions of designing persons ; 
smlpPp^hoose to wave his privilege, the sub^Uent promise will 
opeitle ifpon the preceding consider^ion.*’ It is clear, that if a 
boi^l. Bh given by an infant during his tiiinority»«fi^ the amouni of 
a4niple contract debt, ^tfor‘aecessarieS|thc giviitg of, the sp^i* 
alty will Mt^xti^guish the jnmpU; contract 4C^bt as not to leave ^ sul^ 
ficient consideraticin for an express proniise aber full age to opemta^ 
upon, and coosequeiitly aii assumpsit u^ri the orional qvuur^f aa» 
iiof^t^not be'hfahitilinM.* v. DaveoaDt, 3 Kie^b* 7^|^* omi 

bull. N. P.135. 
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in what manner, 'tln^were necessaries, .will INI' sufficient to 
bar the pleat*! inlUMy. It is however essaitidly necessary, 
that it should appear oir the face of the replication, that 
were necessaries /or the brfant (75) ; for where in assumpsit 
a^inst an executor for a ^Wier’s bill, the d^ndant plead- 
M tbat the tester was an infant*, the piaintift' replied, that 
the demtuidwaa for looking after ’the iidant’s horses, and 
that the work uhw nficeuaiy /or the hones, on dauurrer, the 
court held that jthp replication was bad ; that it should have 
been a general replication, that the demand was fof necessa* 
ries for the intant, and the rest should have been left to evi- 
dence, where the circumstances of the defendant's health 
and fortune would be considered : and the court added, that 
in this case, though the woric might be necessaiy for the 
horses, yet it did not appear that the horses were necessary 
for the inftmt * 

It will be proper to remark here, that, on a replication to 
this effect, viz. that the defendant, after he came of age, con- 
firmed the promise, if the defendant rejoins that he did not, 
after he came of age, confirm the promise, it is sufficient for 
the plaintiff to prove the promise, and the defendant must 
prove infancy if he means to take advantage of it, because it 
will be presumed, that a person who contracts is of a proiier 
age to contract until tire contrary be shewn. Borthwick v. 
Carruthers, I T. R. b'-lP. It must be observed, however, 
that a replication of a new promise, af^ the defendant came 
of age, must be supported by evidence of an expnss pro- 
mise; payment of part of the plaintiff ’s demand is not in 
this case tantamount to evidence of a new promise to pay 
the temaiiuler, as it is to take a case out of the statute of 
limitations. Per Kenyon, C. J; in Thrupp v. Fielder, 2 Esp. 
N. P. C. p. 62& 

The promise also must be voluntary, and not extorted from 
the party under the terror of an arrest. Per Lord Alvanley, 
C. J. Harmer v. Killing, 5 Esp. N. P. C. 102. 

g Clowes Y. Brooks^ Sir. lioi. S.C.by the name of Brooks r. CrosrsCh^Aadr. S77. 

■ J ^.1, ^ 

• * *■ 

(75) Necessaries for an infant*s wife are necessaries for him r bat 
if provided for the marriage, be is not chargeable, though sbetises 
them. Turner v. Trisby^ per Pratt, C. J. tsondon Sittings, E. 5 G. 
Str. i68. If au infant contract for the nursing of his lawml child, 
this contract is good, and dudl not Ije avoided by infancy, ' no more 
tbanif he had contracted for hisownaiimeiitor erndidoiio Bacon, 
Max. 18* 
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WfamMiafon^ bg^veikin evidence uiukrthft general iwue, 
it is eamiidteat to the plaintifF to answer it by prdof of any 
nutter, which might have been puton the record and pleaded 
by way .of reply to the plea of iatancy. 

Contracts ^tered into by in&iits for the- maintenance 
their trade are not binding on diem. This rule has been 
established for die protection of infaids against improvident 
acts, and that they nU^not incur losses Iqr trading. 

Assumpsit for goods sold^: plea, infonty; replication, 
that the defendant bought the goods pro necessario rictu et 
apparatu et ad tnanutentionem/amiliee sute ; rrjoinder, that 
tpe defendant kept a mercer’s mop,' and bought the go^s in 
question to sell agaitu On demurrer, the court were of 
opinion, that this buying by the infont, though for the main- 
tennnre of his trade, which he gained his living, should not 
bind linn (7d). 

So where the plaintifl' declared against the defendants 
being merchants*, aii-ording to the custom of merdianu, 
upon a hill of exchange drawn by the defendants, oin* of 
the defendants (77) pleadiHl infancy. On demurrer the 

li Whittiughaw V. I1UI| Cro* Jac* 41)4. i WiMiama ▼, \V, U, and R, Uarrtoou. 

Carlh. )6o. 


( 76 ) S<> in Wliywail Chaiii|noti» Str. t083s it wiw nilfHl by 
Lt^e, i\ J. at the LoiidpQ Sittiiij^H, M« 1 1 G<*». 9* that toiinccocs 
lent to the defendant, who had hc»tu]>a nhop in thceuuntiyt could 
not he recovered for us neceAsaric»» the delendant opiieaMg to bo 
an infant ; for the law would not aafler him to trade* whiai might 
be his undoing. So wliere in an action for work and labour* to 
which defend^ pleaded infancy*, it apfieared that the* plaintiff 
was a wntinj|P|kinter, and the defc^ndant a painter and glaxier, 
and the work dOTe by the plaintiff was {Mititing and giUiing letters 
for the defendant's customers ; Lord Kenyon, C. J. said, tlie law 
would not allow an infant to trade, tlierefore an action could not 
be maintained against him for work done in the course of it. 1 
am not aware of any decision at variance with the prescinding, ex- 
cept an %tlonyinous case in Buller’s Nisi Prius, p, 154. where it is 
statedLtfiatMr, Baron Clarke, in an action before him, where the 
dHySimf gave his non^age in evidence, it appeariiig he haA been 
set up in a fann, and bought the sheep of the plainiin in the way of 
forming, directed the jury to give a verdict for the |ilaintiff« and 
said he thought the law ought not to put it into the power of ittfiMsIii 
to im|KNie upon the rest of the world. 

( 77 ) Where an action is brought agiunst partners, and one of 
ihm pleads iiifoiiGy, the pkiotiff oughtnot to enter a matle pme^ 

V Pfik V. Kcifbly, g Eip. N. P. C. 480. 
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plea was holden gQod» for the infaot a .(;iader» aud .tbe 
bill was dVawn m the course of trade* am ii9t for auy neces^ 
sahes. But it has been hojden lately* that an infant cannot 
bind himself even for necessaries by bis acceptance of a bill 
of exchange \ 

It has been holden also* that if anjnfant is living' under the 
roof of his parent* who* provides eveiy thing which in his 
judgment appeata.td^l^ proper* the ii&nt cannot bind him* 
srif to a stranger^yen for such nfticles as might under otlier 
circumstances be deemed necessaries*. And in one case”, 
where an infiint during his residence at a coftee-house con* 
tractecl a debt with a tailor for wearing apparel, Lord Kenyon 
expressed an opinion that it was the duty of the tradesman, to 
inquire into the situation of the infant, and to learn from the 
parent whether the infant was in want of the articles ordered, 
or not, and unless the tradesman could sliew •that he had 
made such inqujiy, he was not intitled to recover. 

In an action for goods sold to an infant, the issue being 
necessaries, if any nart of the articles proved to have been 
furnished to the defendant* may tall within the description of 
necessaries, the evidence ought to be left to the jury 

Infancy is a good bar to an action for money lent, although 
the infant has expended the money in the purchase of iie* 
cessaries. 

In debt u^n a single bill, the d^fokidant pleaded his in- 
fancy plaintiff replied, that it wdf for necessaries, viz. 
part for cloaths and part money lent for necessary sup- 
port at the university. Rejoinder, that the money was lent 
defendant to spend at pleasure, traversing that it viras lent 
for necessaries, and issue thereupon was foui^ for plaintift', 
who had judgment in C. B. which was r^vq||||d on eitbr in 

k Wniiftmtoii T. Watts, i Caaip. N. P 5i G. 3 . Sir MansScli^ C J. S. P. 

C. 54«. MS. 

1 Per Goaia, J. Bainliridfe v. Picker- ni Funl v. Fotber^ill, Peake's N. P. C. 

in|, 9 Bl. R. 1395. per Bayley, J. 999 . i Esp. N. P C. 9^1. 8.C. 

BorrihMle v. Greeille, Somerset n Maddox t. SfiUer, 1 M.a^dS. 739. 

Sum. Aw. isio. MS.]>eato ▼. Leave, a Earle v. Peale, Salk. 

. ^ B« Loiideu SittiD|t aUerH.T. '**" 


cui w to the inftnt, an^roceed against ue others, for if he does, 
will be nousuiteA Ibe proper methq|r4n this case is to diseon- 
npnue the dtst action, and proc^ de noeo against the* other part- 
Reit. Jaffray v, Fairbain and others, a Esp.. N. P. C. 47*^>Per 
Load BUeoborongfa, €• J. recognising Chandler v* Purkea,' 3 E4>* 
N. P* C. 76 . per Kenyon, C. J. S. P« 
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B. R. ; andhParker, C. J.-said, that an infant might buy 
ceasariea, but he eoi|ld not borrow mon^ to buy, for be 
might mimpply the 'money, and- therefore the law woubi 
not tnlst him but at the peril of %e lender, who must lay ii 
out for him, qr see it laid out, ami then it was his providing, 
and his laying out so much money in necessaries for him 
( 78 ). . 

If the action against an inihnt be grMmjMon a rontnu't, 
the plaintill' cannot convcit it into a tort, no aa to charge tlw 
infant. 

“ If one deliver goods to an inihilt on a contract *, know- 
ing him to be an infant, the infimt shall not be duirged for 
them in trover ami com'ersiou ; for the law will not wmtir 
a plaintiif, by changing the form of action, to vaiy the lia- 
bility of the infant." Hence, whatever lie the form of the 
action which is commonceil, if the act dime hy the infant is 
the foundation of an assumpsit, the plea of infancy will be 
.a good bar : las where an intant birr'd a mare of the plamtift' 
to go a journey, in the conrsi* of which the matu was stniiiu- 
ed^ 'I'lie planitilf liaving declared against tlm iiilaiit Ufr 

* 

p 1 Sid. 129. Mauby Scott, 9 v. ttundaUp sT. R. 


(7R) i» Ddrby v, Bulk. ^79* « wii« otjide, 

whether ill the ca»t.* to an infinity who it ii) 

paying: fur iiccctiiarivsi, tiiotniTaiit wai> lmbl«{| mid 1lolt» U* J* w4i*of 
opinion, that he woh not ; for it wu« upon the leiKiinj; that the coti* 
tract luuBt arise, ami after that time there could not be atiy Colt* 
tract raised to bind the infant, because aflcr that he iiiif^ht vilaiiih 
the money ; ami the infants applying it afterwards for iiC'CtWsariCs 
woiffd'nut by matter ex post facto entitle the phiirititf to an action; 
for, as was observed by the court in Earle v. IValc% 10 Mod. ti?- 
the law does not recognize any contmets excem such as are 
or bud at the time when they weri! made, and tin ir nature canbpt 
be altered by any subsequent contingency. So in Prohart v. 
Knoathr 2 £sp. Ns P. C. 47^2. n. where, to" an action for money 
.tJm defence was influicy; Bulier, J. wonid out iiennit the 
$0 give in evidence, that the money llMnt was laid out in the 
necessaries. But it is otherwise in equity ; for if olie 
lenils tdobfey to an infant to pay a debt for necessaries, and in eon- 
seqnetice thereof the infant does iiay the debt, in equity tlie iiifWnt 
i4fnii|de, for there the ijpnder of the money sUnob in the^pla^J|f . 
paid, vi«. tf» credilorlfur ne^sarted, andsliall 
quitv air the other sh'oUid have done nf law. Per Cur. Marfw 
Seldf, l.p.'WrnsI The isame nlleof erioiW'bdtdMrMfi 
t ib taotiey lent to a^fi^e coTert, iind aMrmrai^aip)^^ 
her use for ijeces.saries. Jiiee j^ost, tit. Baron and Feme, s« * 
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ibis injuiy in tort, he pleaded which on demurrer 

was holden a good plea; and. Lord Kenyon, C. J. said, that 
if it were in me power of a plaintiff to convert that which 
arises out of a contract ind) a tort, there would be an end 
of that protection whicii the law affords to infants. Lord - 
Mansfield, indeed, frequently said, that this protection was 
to be used as a shield and not as a sword ; therefore if an 
infant commit shtndil^- God forbid, that he should not be 
answerable fo|^t|a a court of justice. But where an infant 
has. made an improvident contract with a person, who has 
iH'en wicked enough to contract with him, such person cannot 
resort to .a court of law to enforce such centract; and the 
words “wrongfully, iqjuriousiy, and maliciously,” introduced 
into the declaration cannot vary this case (79). 

A single bill* given by an infant for the . amount of neces- 
saries is binding on him, but a bond in double the amount* 
is not 

So an account stated of monies due for neCossaries will 
not He against an infont*, the law not giving an infant credit 
for accurate computation, nor can he agree to any such 4c- 
count 

A warrant of attorney given by an infant is absolutely void ■» 
and the court will not confirm it, though the infont appear to 
hare given it (knowing that it was valid) for the purpose 
of collusion : for such acts of an infoidt as are only voidable. 

r Lee, i Lev. p 6, »7« t 9 RotLiEep. S7f. atid Trueman 

a AytiiF v. Archdale, Cru, Elia, 938. Hunt, i T. R. 4». 

See ttlse 1 Inst. 172. a< u Saundersoii v. Marr, I 11. Rl. 73. 


(79) As in the cases of contract, where the law has protected the 
infant against his liability, he cannot be pn-jiurnrd by the form of 
action in which is sued ; so in cases ex delicto^ w here he is re- 
sponsible, he cannot derive any ailvaiitag;e from it. 

In Bristo-v v. EAstinau, 1 Esp. N. P. C. 172. KenyoQjajC. J. 
was of opinion, that money had luid received would lie a|^ftthe 
defendant, to recover money which lie hud cmbezzle4a^jMlbV^* 
standii^ Uie infancy of the defendant, on the grotitMi 
irere liable to actions ex delicto^ though not ex coiitf^jc'fujr .apd 
^though the acti^/or money had and received was in form. at| action 
ex roM/rorlif, this case it was in sulwtaiice an action ex JtiiictQ ; 

if trover had been brought for the prOfK^ty emliezzli^i, iofiincy 
ilKiuld not have been a defence ; ami as the object of the action 
money had aud received was the wAne, he thought tlie 
rule of law ought to apply* aiui thetr^ore tbat infancy ought not to 
be a bar. 
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are dlowed in equity tn be ooolinned, but not such as an; 

actually ToiA , . 

An in^t cannot be bound by a submission to arbitration*. 

4. Payment. 

4. PaymenL-^To an action of assumpsit tbe defendant may 
plrad matter. of discharge* port /(ii^to^;a8 payment bcfan.' 
wtion brought, but this defence mty be arid generally is giveti 
in evidence under the general issue. 

Indebitatus tusum^U for goods sold': plea, payment; 
special demurrer, because the plea amounted to the general 
issue ; but per Car. it admits at one time a good cause of 
action (80) in the plaintifl*, and excuses it by matter ex port, 
facto, and therefore is a good plea. 

A person who is indebte<) to anotlmr on stweral a<xx>imts, 
may, at the timeof payment, apply the money to which even- 
account be thinks proper; and his election so to do may 
either be expressed, or may be inferred from the ciraunistances 
of the transaction ‘ ; hut tf the party paying doc's nut make 
such election, the receiver may apply it as he pleases* (81). 

The merri production of a hill of exchange from the cus- 
tody of the acceptor is not picsumptivc evidence of pay- 
ment, unless it Im: shewn that the bill was once in cinrulu- 
tion after biding accepted*. Nor i.s [rnymenttu Ik; pn.‘sume<l 
from a receipt intlorsed on the bill, unk'ss it can oe shewn 

X Auon. B. R. Htl.ssGfeo. ,1. Andr GodiUrd v Tux, Str 1104. 

y Vaiihattoii V. Momc, l-d. Ruytu. 78/. Svv g Wrn. 607 . fi. P. per l-d. f"owp. 
s N««iiitircli V. c:iay, 14 Kast, gng. Cli.niid Pitciir. AD(li'rfluii,r»Tauiil. 

Agreed per rur. Peten Andcr- 

•on, a Taunt. riOft. b ▼. Vanbatenberg, *i Camp. N. 

u Bowes V. Lticax, B. U. M. 11 G. g. P. C. 44g. 


(60) « It is generally true, that a pleti, which admits that there 
w^onise tt cause of action, does not amount to the general isaue/* 
9!Bf C. Js in ISrowii v, Cornish, Ld. Haym. 217. 

^ plea of payment, the defendant ought ti> plebd 

aittio, tmii.'ana not onrrari non debet , lur he alluirs the promist* tube 
a good promise, but av<Ms it by matter of disidiarge ex post fexte ; 
pet Holt, Cs J. ibid. :|; . 

{Bl) The defendant owed money on two bonds, and 
on account, but gave n«K directions to which he would 
pUed ; and upon a case resetved, it was detemloedt that the plidntitf 
riiid the election. BIo.hs v. Cutting, cited in 2 Str« 1 194. 
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that the receipt m in the handwriting of a penoti entitled to 
demand payment*. 


5. ReUate, 

5. Releaser^TMenAaxA may plead a release after promise, 
and before Bcti«^,hnN||[ht, qieciallv (82), or give it in evi- 
under Sis^aneral issue, 'l^e usual replicatioa to a 
plea of release is kfn ett factum (88'. * 

A. release, upon performance of the promise in part*, quoad 
liQc, will not diKhaige the promise for the residue. 

If after the hMcmitinuance the plaintiff give the defendant 
a release, he may plead it in,bar^: such plrah emailed a plea 
‘ pui$ darrein eoHtiuuance : as it is pleaded sometimes at the 
assizes, the following form may be useful : 

“ And now at this day, to'wit, on the day of 

“ in the year of the reign of*our 

** Sovereign Lord George the Third by the grace of God, 
*',Ac. before B. and C. D., justices of Our Lord the 
'* hbw King, appointed to take the assizes in and for the 
“ county of G. aforesaid, at in the cOunty of 

** G. aforesaid, comes the said fi, J„ by J. Sh^s counsel, 
“ and says tirat the said K. F.'Ouj^t J^her (84) -to 
“ maintain his action against thelsaid B. 4., Veause he says 
“ that after the making the said sei^l supposed promises 
** and undertakings in the said di-cI.iration inontioned, and 
“ after the last contmiiauce of the afoivsaitl plea, tlint is, 

c S.C. e s Rofl. Abr. 413. 1. s aSjndfce. 

d Millvr«.Arit,ante,p.U 5 .Rswl«y ▼. f BttU.K.P.309 

Pearseb, 9 Ctoip. N. P. C. SS 8 . S. P. 


(aa) See the form. Clerk’s Assist, p. 2S7, 259. 2 Rich. P. 0. R. 
p, 43 . diinl edition. 


( 93 ) 2 Rich. Pr. B. R. p. 44. 

(84) “ This seems to be the proper way of pleadii^ a ocSlaj^l 
thing, whidi happdbt after the sntioi brought ; for liM « ■ 

nntsthat the uctkm'sras Well brought, but that the plaintiff by’ tea. 
son of the new matier eafdit not to proceed further in it.** Cent* 

II V. Baker, Lutw. 1 143 . •* Since the ea» of Eraus v. Prosser. 

1'. 11 . 186 . it UMy be coniddered as a aettied rule of (deading, 
(w«t no matter of defence, aiheng after action broQght can properly 
be,idended in bar of action gm<Ta%” Per Loid Elleaborougb* 

C. 4. in Le Brft v. Papilten, 4 EastflK. 507. ^ 
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” aftct ^the (SS) day of ^ast past, from whicli 

“ day until the of in Nlii h. Igliu next 

(unless, the justices 6( our Lord tlie King to 

“ hold the assizes of our Lord the King in ancTw the 
“ county of G. should first come on the day of 
“ at ill the said county of O.) the action ^ifore- 

said is continued, to wit, on, &c. at, the Haul 
E. F. by his deal, dated, &c. did release,** and so shew the 
particular matter, and conclude, ** Ami this he is rem!y U* 
verity, wherefore he prays judgment if the said E. F. 
•• ought/iiriAer to maintain this action against him, &c.” 

It is the constant' ex|i<*riencc at the assizes to put the 
party to verify a plc^a puis darrein continuance,*^ I.M*fopc it is 
allowal ; and if the party dot»s not give some evidenee of 
the truth of it, the judge will reject it, and go on w ith the 
clause. 

'[’he same certainty is reqiiin-d in this, as in otlier pleas.^ 

A plea puis darrein continuance may be plcailod at nisi 
prills^ altbougli there has been time to plead it in bank since 
the last contimiaiiee*. If it he verifial by an afiidavit which 
refers to the plea, and the plea is in tln^ cause, the alfidavit is 
snfiicicnt, though not specially entitial in the caused 

If the jury lie not taken at tln^ ilay of Nisi Prius^ a rehuisc 
is pleadable afUT tlie last continuance at the day in bank S 
nlrnougli it be nut offered at Nisi Prius; but otherwise it is, 
if the jury be taken. 


6 . Statutes^ 

I. Of Limitations, H. Of Set-Off, . 

1, Statute of Limitations , — By stat. t\ Jac. I.r. l(i S •‘I* 
all actions iiysm the ease* (other than slander) sliall be emn- 
inen(!ed and sued within six years next after the cause of such 

actions, and not aftcT. 

• . ■? 

g Per Cur. in Martin v. %Vyvil, Str. i Prince ▼, Nirtrotson, r« Taunt. 333. 

493 . . k lb, 

h Doct.Pl.997* I Dort. Pl.3t>n. 


(85) The day of the return of the venire facins, 

(86) The defendant must allege preciifcly the very day, time, and 
place. Per Cur. Yelv. 141. 


K 
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Advantage miut b« taken of this statute by pleadktg it*. 
(87) ^Hugh it should anpearouk thp fade of the declaration 
that j^^puse of action ^ ndfeUrise within six years before 
' of thepction ; and ttte defen^ht will not 

„.:j gp^jral ISSUC, 


the dpppeac qptn t of the potion ; and 
be pbnnilted W*‘give it in evidence 
non assumpsit. 

There are tiugi forms in w&ich this statute is usually 
pieced: / * 

1. That t/te i^endant did not at any tme within six years 
next before the eommeneement of the plaintiff’s action, tinder-^ 
take or promise, 4re. 


S That the cause or causes ( if more than .one ) of action 
mentioned tn declaration, did not accrue at any time 
within six years next before the commencement of the plains 
tiff's action, ^c. 


The first form is proper in actions of indebitatus assumpsit 
for goods sold and delivered, money lent, and the like, wtere 
the consideration is executc«i. 


In an indebittttus assumpsit*, on a promise to pay on de* 
iQiaMl, the defeii^nt pleaded nun assumpsit infra sex annos; 
th^laintiff demurred, on the ground that nothing was due 
until demand, and therefore defendant should have pleaded 
non assumpsit infia sex annos after demand, cit that node* 


nT Piiclcit V. Moor, i Vent. 191. Lee n Collint r. Benninp, 19 Mod. 444* 
r. Eoferfi i Ler. iio. 


(87) DifFmnIt rcasone are assigned fqr this which seems to be 
an exception to the general rulcp that where it is required by statute, 
that an a<6tion shall be commenced within ti limited time, it is in- 
cumbeUt on the plaintiff to prove that he has complied with the 
terms of the statute, ^In an anonymous case in Sulk. p. 278. Holt, 
Cs J. said, that the statute of limitations could not be ^iven in evi- 
dence on non n^snmpsiit because that plea 8{H>ke of a tinQ^e past, 
and related to the time of making the promise, but thBtqt^nitdebei 
it might; and in Draper v. Glassop (Ld. Rayra. 153*) beip^feased 
% same opinion, * 

In Gould V. Johnsuii (Ld. Raym. 838.) it was said |q|r tM court, 
that the statute ought to be pleaded, because an onfjimal might 
Jiave been sued out within six years, and therefore the defendant 
ahoiild plead the statute, to the end that the pliuntiff might have 
nn ofiportunity to repl^ such matter. A different reason is assigned 
by Mr. Seijeant Williams, in an elaborate note on this subject in 
the second voLofhis edition of SaundciSip. 63 b. and 63 c. towhichp 
on account of its length, 1 must lefte the reader. 
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maud was *nadc within six jrc^rs: But per Cur. It the pro- 
mise wAre' for a coHatena thitijj, which would not create any 
debt unti^ demand, jit might be 86; but here, it is an hdl- 
bitaiu^ assumpsif^ which shews a debt at tlie lime of the 
promise, therefore the piea is gootl. - 

The second form, viz. that the cause of action did not 
accrue withm six years, may be adopted with salety m all 
casts, but IS more peculiarly applicable to the eWs of 
actions brought for breach, of promises foundiHl on collattral 
and exec'utory consirlerations, in which cases the first fona 
would be impro|K'r, as will appi^ar from the following case; ' 

The declaration stated, that, in consideration that the 
plaintiff wouiti receive A. and B. into hm house as guests, 
and diet tileln^ the defendant promibid, acc. Plea, nun 
as.sump^it >»tra sejr nnno^Ao winch the pianitiffdeniuned* 
judgment for the plaintiff in the Coiinnon Pletis: on error 
in B. Jl. It wa% agreed by that court that the plea was ill; 
for tins being an executory collateral promise, the dcfeiulaiit 
cannot plean asvonpsit injiu reit unntu^ biitshoiiid have 
pleiuled causa nrtwuh nan arrrini infra netjinnos for, if 
the lauseof action accrued within six years, it was imma- 
terial w hen the pioinise was 

I'he pk*a of the statute of limitations may be pleadinl to 
an action brought on a bill/>f ex< limi<.€% be<*aim* it is not a 
Hpeiialtyp; and to enaction bionght by an attuniey for his 
ftis, bec niw the fees are not of’* ixcoid. A ptoiiiiKSory note 
payable on demand, is payable Mini ed.ately ; and tlu Matiite 
of limitations runs from the date of tlu note, and not from 
the time of demand ^ 

To the pica ol r<aii i///>a.?PTU/}noir the pJamtifl’ 

may tender an issue*, that defendant did piotmse wutbin 
SIX yc'iU's, and this issue will be su|>|Hirted ny evuleiiee of 
an express proniise (88) made by dtfendaiit withm six years 
before act’oii brought: for it has bet*n holden, that this 
statute dot*s not extuiguisb the plaint ill 's nglif of m*tiotf, 
but sutpf^nds the remedy only, and tliat this suspiursiaii is 

• OdttM JiteM, U Raym. S3S» r Clirnitr v C B f 

«mI a'Sidk* SittiMSV alTur M. r Si Cl. 3 Sir i 

p Renew tart b. 3 MarttbiW, C J M.b. 

q Oti«vr ^ Tlkottias, a I-tf. 3^. a PifcUioii rtiviitiHM*, g Sli«w igU. 

a — i 

« i 

(8») Doubtfest an express promise will Trtt%e the debt, thoUgb 
it were twenty years after.** Fepliolt,C« J. in Hylet^ e<r Uastiiigs, 
Lord Kayin. 389* 

Kg 
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Capable of being re*ftove(i by A'anl^^tfeHt promise on th^ 
^ part of the de^^nt wit|nn the nmj^d tiinic. 

Not only an express jph'bmise* but a mere adinpwledg- 
mcnt of the debt^ as existing»^ill be sumcient Jto support^thia 
issue. 

One of the strongest cases on this subject is that of 
Bryan v. Hors^nim, 4 East’s R. 599. where in assumpsit for 
wheat sold and!j|j^iyiE^ed, the defendant pleaded the statute 
of limitations. At the trial, themlaintiff called the sheriff’s 
officer, who proved that the defendant, on being arrested, 
said, “ I do' not consider myself as owing Mr. Bryan a 
farthing, it being more than six years since I contracted. 
/ have had the whec^ I acknowledge^ and I have paid some 
part of ii, and remain due** (89) On the part of the 
defendant it was objected, that these expressions amounted 
to no more than what he |hiul stated upon record in his plea. 


($9) ** The slightest acknowledgment has been bolden sufficient, 
is saying, * Prove yoot debt, and 1 will pay you * I am ready 
account, but nothing is due,* and much slighter acknowledg- 
ments than these will take a debt out of the statute.!’ Per Lord 
Manstield, C. J* in Trueman v. Fenton, Cowp. 548. See also 
Lloyd V. Maund, 2 T. R. 7d2. where the same doctrine was laid 
down by Buller, «T. So, in the following ca^, the defendant meet- 
ing the plaintiff, said to him, What an extravagant bill you have 
delivered me!” Lord Kenyon, C. J. bold this a sufficient acknow<« 
ledgment of some money being duef. In Clark v. Bradshaw 
and Coglan, 3 Esp. N.P. C. 155, 7, where the defendant, Brad- 
shaw, saying, ** that the plaintiff had paid money for him twelve 
years ago, btit that he had since become a bankrupt, by which he 
was discharged, as well as by law, firom the length of time the debt 
accrued V’ Lord Kenyon, C. J. held it sufficient to take the case out 
of the statute. It must however amount to an acknowledgment 
. of a debt; for where an action was brought by an executor against 
defendant for money bad and received, it was proved that defendant, 
said, ** 1 acknowledge the receipt of the money, but the testatrix 
gayo it n^e,” Clive, Baron, directed the jury to tind for the defen- 
dant, observing, that such an acknowledgment could nOt-snOoilnt to 
a promise to {Miy, when he insisted that he was cntitl^ to lotain, 
Owen V. Wolley, Bull. N. P. 148. In an action aga|p^ a^hosbapd 
for goods supplied to his wife, for her accommodadon^^ ydbile he 
, occasiotially visited hdr,4i letter written by the wifeacknhwlddging 
^the debt within six ye^fB, is admissible, evidence to take the case 
out of the statute of limitations. Gregory v. Parker, 1 Camp. N. 
P. C.394. 

a Per Holt, C. J. in HayKBf >y. Hastings, 1 Salk. sg. 

•f^^ggrreuce v. Worrall, Pcak^ K. P. C. 93. 



ASSUMPSIT. 


133 , 


wlutji coi^esaed the existcii^ of the butavoidoil il 
by the lajpsfe tjine. Lent Ellenborough, C. 3. 

thought, that, according Iq, tlie f aiahorities, such an ac^ 
kiipwledghient of the existence of the debt must be deemed 
sufficient to take the case out of the statute, though, if the 
matter had beeii rei the point might have admitted 

of doubt, and accordingly hy his dinx'tion a verdict passed 
for the plaintiff. i 

On a motion for a luAv trial, it was urg^ by the counsel 
for the defendant, tliat, although where there was a simphr 
acknowledgment of the debt as then existing, a promise 
to pay it might be impHeil fiom the reason and Justice of the 
case, and the presumed intention of the party making the 

C romise, yet that implication or piX‘Sumptioir might he re- 
iithni, and could not apply to an aoknowti^gment accom- 
panied with a positive declaration, that the j>arty did not 
consider liimsclt bound in law to pay‘lhe debt; otherwise 
the plea of non asumpsh infra sex annos^ which was an ac- 
knowledgment of the antecedent dtiht, might he stniiued 
into a pixjiiiise. But if an acknowledguient and avoiilance, 
when put in the form of a plea on the record, was a gooii 
defence, it ('ould not overs(*l tlii^ plea, when lendert^ as 
evidence, and that, in this case, tlie presumption of a new 
promise, which might arise from the acknowledgment, if 
It stood alone, was rchulted by the c.oucomitant avrndance. 
'riie court aft(*r some livsitation, granted a rule to shew 
cause; but when the counsel were ito have shewn cause on 
a subse(|uciit day, l.ord Idlcnborougli, (’. J, said, that they 
had looked into all the authorities, and that, wiiatever then* 
opinion upon tlu; statute might have been, had the question 
been new, yet, after Uie long train of dtHnsloiis upon tlie 
subject, it was necessary to abide by the c*onslruition which 
had been put upon it, in Conformily w ith wliicli, they lliought 
themselves bound to hold, that, what was said hy the ih> 
fendant, was a suOicieiit acknowledgment of the pre-exist- 
ing debt to create an assumjisit, so as lo take the case out of the 
sUitute. 

Thetl^fendant had stited to the court*, in an adidavit for 
leUVe UKplead the statute of iimitalioris, that ** since the bill, 
of ieixcdiaiige (on which tlic action was brought) became due 
(wdikh Was more than six yeai^s before) no deiiian<l for jiay- 
ment had been made on linn,” this was deemed sufficient^., 
be left to the jury as an acknowdedgment, and the jury hav^ ': 
ing found a verdict for plaintiff, the court refused to grant 


t Rveker Ilauuay, B R.T- ^9 C. 3 . 4 EasCs R*^604. n 
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» 

» rmr Sovriieie | letter w 4 S-ir^tteQ ^y, defendant to 
the plaintlft '’8 attomejr”* oa b«n|;jBc|fed'with a ariit, ceubh^ 
in ambiguous tenm, neittnr't^fnnwy^^nying nor''aainit- 
tingthe debt» it was holc^, timt such ktt4r ought to^have 
been left to the juiy tp consider, whaheir it amounted to 
an acknowledgment of the debt, so as to take it out o{ the 
Statute (IX)). 

In Wbiteoislt T,^hiiing> Boug. 651. an acknowledg* 
ment by one of seveotl makers of a joint and several pro- 
missoiy note was holden sufficient to take it out of the 
statute against the others, and that such an acknowledgment 
might be given in evidence in a separate action against any 
of the others. So where one of two makers of a joint and se- 
veral promissoiy nc^te became a bankrupt*, and the payee 
received several dividends under the commission on ac- 
count of tlie note, and an action bavftu: been brought 
(within six years after the receipt of the last dividend) against 
the other maker for the remainder of the money due on 
the note, it was adjudged, that the payment of the dividends 
was such an acknowledgment of the debt as took the case out 
of the statute. So in an action against A. on the joint and se- 
veral promissoiy note of himself and B. ; it was holden that a 
letter written by A. to B. “ desiring him to settle the money” 
took the case out of the statute'. 

In Yea v. Fouraker, Bull. N. P. 149. in as$umpsit on a 
promissory note, the defendant pleaded non assumpsit infra 
sex an nos: on the trial it appear^, that the defendant was 
surety in the note for J. S. and that six years were elapsed 
spee the note was given, but that, jipon a demand within 
six years, th^ defendant said, “you ktiow I had not any of 
the money tkwself, but I am willing to pay half of it.” The 
judge was of opinion, that this pi^mise took it out of the 
statute, but the jury found for the "defendant: and on a mo- 
tion for a new trial, the court held clearly that the opinion of 
the judge was right; that this promise was sufficient, and 
granted a new trial. According to the report of this case 
in 2 Bun*. 1099. the court held, “ that an acknowledgment 
of ^(|ebt after the commencement of the actia^n woi^ ^ke 
it the statute of limitations.” 

* 

a lloyd ir. Maimd, s T. R, 761^. y llallidmy t. IVard, 3 Ctmtt. C 
X Jacksoa T. Falrbank, ft B* RtT 340. 33 . ' 

V*V 


( 90 ) See BickiieU v. Keppe],*l'BoB. & Pul. N. R. 40. 
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Where there ere tkititual accounts* (not merchants* ac* 
TOtintfi, for%njF Item trf Wjiictt credit has been given within 
sixyeaTS;» this js ^idehceN|P an Acknowledgment of there 
being an open accoi^t between the parties, aiid of a promise 
to pay the balance, so as to take the case out of the statute 
of limitations (91). 

In Hyleinp'. Hastings, Ld. Raym. 4^2, ” the court were 
of opinion, that an acknowledgment of thd'diebt Avithin six 
years of the action was good evidence of a new ))romi8e, 
upon non assfumpsit infra sex a7inost for a juiy to find a 
verdict for plaintiff, but not matter upon which, if found 
specially, the court would give judgment for the plaintiff. 
And Rokeby, J. compared it to the case of trover and < onver-^ 
sion, where a demand and refusal has bfeen hoiden evidence 
of a conversion, but not a conversion.” From the language, 
however, of more modern decisions, it must ho inferred, 
that the mere finding by the juiy of an acknowledgment of 
the debt within six years of action brought will l)e sufficient, 
and that, from such acknowledgment, a promise to pay will 
be raised by infpllcation of law. 

Plaintiff declared as executor on a promise to* the testae 
tor*, defendant pleaded non assmnpsU infra sex ani^os ; and 
upon the trial it appeared, that there wjw a new promise 
made within, six years, but it was made fothe plaiiitifi* and 
not to the testator. Per cur, he should have declared accord* 
ingly. 

And in Sarell v. Wine, 3 FasPs R. 40p. in tlie case of an 
action brought by an adiuinistr«itv>r on promises to the in^ 
restate, where the evidence was an acknowledgment to the 
adiniiubtrator within six years, it was holdeu iusuincient on 
the authority of the preceding case. 

So where an action was brought by an executor on pro- 

1 Catling Y SkouhliDg, 6 T. R. IS9. a De«ne Crane, Salk./tfS, 


(01) But where all the items are on one aide, as in an 
be^eeo a tredesmati and his customer, the last item which hap- 
pent'to.be within six years, shall not dmw after it those that are of 
a Ibi^ger standi ngk Per Denison, J. iiiC^s v. Harris, BulL N. P • 

1 40S And in this case the same learned judge held, that the cliu^,^ 
in tlie statute about merchants* accounts, extended only to ca^;<s 
where there were mutual accounts and reciprocal demands betwee^, * 
two persons* And iti Webber v. Tivill, 2 Saund. 124. it was hoiden, 
that this clause extended only to accoiintM current between mer- 
chants, and not to accounts ^ted between them. 
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mwes made to the testator \ th^ defendant pleaded fion. as- 
sumpsit infra sex annios, and the plaintiff repUed a subse- 

2 uent promise tp himself,^ the r^licatimi was adjndged a 
eparture in pleading, ^ therefore bad. 

Replication<i—'To the plea of the statute of limitations, 
the plaintiff may reply ulatitat* (without shewing a bill of 
Middlesex) or a cajdas*, (without shewing an original) sued 
out before the. expiration of the. limited time, with an inten* 
tion to declare action then pending, and that such 

writ was retumid*, ^td ^ularly continued^ to the com> 

b Hiqkmaiir. Walker, Willct, 97 ..' * Karrerv. Jamei, Willee’ R. s$ 8 , 9 . 
c' Hollister v. CottUon^ Str. 550 Per 3 Judges, Brown v. Babington, 

d Karver v . J anics, Willes, 955 . Leader Lord Raym. 883. ( 92 ) . 

V. Moxon, 9 Bl. R. 9j|5e S. P. per f Rudd v. Berkenhead, Carth. 144. 
Cur.'^ and Salk. 420. 


.. (9v2) In this case, Holt, C. J. said, that it was a fatal fault that 

the plaintiff did not shew that the original writ was ever returned. 
And in Atwood v. Burr, 7 Mod. 5. lie said, ** if one were to con- 
tinue a laiUat for several years, he must get the first returned, upon 
which return the continuances are made, though in fact he never 
takes out another writ; but there must be a return of the first writJ* 
The language of Holt, C. J. in the preceding cases, was adopted 
by Kenyon, C. J. delivering the opinion of the court in Harris 
V. Woolford, 6 T. R. 6I8, 619. See also Thistlewoodv. CracroftR 
1 Marsh. 497* 

In Kinsey v. Heyward, C. B. 1 Lutw. 256. and Lord Raym. 
432. a question arose, whether an action of assumpsit in one county 
c'ould be considered as a continuation of an action commenced by 
a writ of clausum fregit sued out in another county within the 
limited time, so as to prevent the statute of limitations attaching: 
Treby, C. J. Powell and Nevill, Justices, were of opinion that it 
was. Blencowe, J. cont.— -A writ of error having been brought iu 
B. R., the case was there determined on a diflerent ground, viz. 
that admitting the assumpsit to be a continuance of the clausum 
fregit^ which it was difficult to maintain, yet that writ had not been 
returned,, nor were the continuances stated. This judgment was 
affirmed on error in the House of Lords, ft is obsen^abie that in 
Bronr.iiX; Babiiigton, Loi*d Raym. 882. Holt, C. J. agreed in opi- 
nion with Bleucowe, J. *‘tiiat the assumpsit could not be consi- 
dered us a conti nuance of the action commenced by 
and said, that he imagined that, after the reversal of the judgmttit 
of Kinsey v. Heyward was' j||Pirined iu parliament, this point would 
never have been mov^ agafn 'But Powell, J. retained liis former 
Opinion, tliat the suing of the claus^m fregit would avoid the 
statute us well as a latitat^ alleging that a clausum fregit wa.s the 
ancient pcpcess of the Court of Common Pleas, and very useful to 
tlie subject in saving the fine due upon the original. 
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ineacement of the action. . The continuances must be stated 
formally in^^the plea, for ja tdliUr processum est^ before d(>- 
claratiOn, is not sUfticient; and the continuances must ap- 
pear on the record to be edntinnah^s of the same writ or 
process which was ori^dnally sued out; tor wliert? the rt?pli- 
cation alleged that a bill of Middlesex was sued out^ which 
was continued to a certain time, when that proceeding stop- 

t )cd, and then the plaintiff ^ued out an al^dnnent of [irivi- 
ege for the same cause of action, the replication was holdcn 
b^ on demiuTer; for the attachment of privilege was a writ 
of a different nature from a bill of Middkisex, not bearing any 
analogy to it; and consequently was not a continuance of the 
former suit 

If a latitat is suetl out after tlie expiration of the six 
years*^, but bearing teste before, and the plaintiff in his re- 
plication state the latitat to have been sued out. on the day 
on which it bears teste ^ the de fendant, in his rejoinder, may 
shew the real day on Avliich the latitat was sued out, and 
aver that he did, not promise within six years next before 
that day. 

If an ac tion be conmicnced in an inferior cotirt*, and then 
removed by habeas corpus into the King’s Bench, where 
the plaintiff declares dc novo, and the dcreiulant pleads the 
statute of limitations, the plaintiff may reply the suit below, 
and sliew that to have U‘cn conuiieiiced within six years of 
the cause of action. 

And in Story v. Atkins, S Sir. 71f>. where the declaration 
in the inferior court was indebitatus assumpsit for money 
due, and the declaration in the superior court was a spet-ial 
assumpsit on a promissory note, yet the plaintiff in his re- 
plication having averred, that tlie d(^ciamtioii in the su|>e- 
rior court was for the same cause of action as tliat for whicli 
plaintiff had levied his plaint below , it w^as liulden suflicioni 
to bar defendant’s plea of the statute of limitations. 

The replication must state that the cause of action ac- 
crueti within six years next before the suing forth of the 
writ; for, where in assumpsit, by an executor on promises 
to the testator, the defendant pleaded tiie statute, and the 
plaintiff replied, that the writ was sued out on sucli a day*", 
and jvitbin six years before the suing out thereof*, letters tes- 
tamentary hvere granted to the plaintiff; on special demur- 
rer, assigning for cause, tliat the plaintiff had not alleg^if, 

g Smitli v.^tower, 3 T. R, 66^- i Beviii v Chapman, i Sid. Bad 

h JohMwt v.Suiitb, 2 Bnrr.OoO. Mallbcwsv. HhiHipi,Sa!W. 4y4.S.l*. 

^ k Ilickaiauv.Walkcr, Wit!c>i, ^7. 
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tl|t the etmt ^ aettmaccnmA vrithitt «ix yem 
befoi^ the epng fordi tH the writ, i^he repli^tiott'was holden 
hid: the eornrt ob«e;rving».that &e time 
be computed from die timt^hen the aetion first accrued to 
the testator, and not ftom the time of prdrag the will; that 
the - proving the will- did not giye -ai^ new cause of action, 
a^iConsequeiitly timd, it was done, was immate- 

So where to awpipidt btoughf by the assignee of a bank- 
rupt',-^defendaiitf'^le»M the statute of limitations; th'e 
plaintiff i^iied' ttll and alignment, and ; that 

the cause of a^ioh arddd^within six ymirs. next 'b^ote the 
assignment; ^' .ddtnuir^, the replication was holden bad; 
di{^ court pb^i^ihg, that the statute would be defeated as to 
all simple contracts, if an assignment, ul; the end of five years 
and a half, was to tot all at large again. . . 

By stat 31 Jac. 1. c. 16. s. 4. it is enact^ " that if judg> 
■“ meiit be giy^ for the plaintiff and revejj;^' --by error, or 
** the judgment be arrested, or if the d^Onduit be out- 
y lawed,. and the outlawry reversed; the plaiiitiff, his heirs; 
^^executors, or administrators, may commence a new ac- 
^ lion or suit from time to timo within a year, after such 
“ judgment given or outlawry reversed.” 

It has been said, that within the equity of -the- preceding 
section, the courts have permitted an executoy or adminis- 
trator within a year f^S) after the death of the testator^ or 

1 Grsy T. Mcn4e«, i Str. 536. 


( 93 ) I am- ’ not aware of any case in \vl)ii:h thiti has been 

expressly decided, or in which it has been holden, that an execu- 
tor or administrator must briii^t^ his action within a year. . In Bill- 
ler’s N. P. p. 150 . is th^e following position: If an executor take 
otit proper process tciMtn a pear after the death of his testator, if 
th^ six years were not lapsed y before the death of the testator, 
tliou|j^ mey be lapsed within that year, yet it will be sufficient to 
take ilti^nt of the third sei^n of the statute of limitations by the 
equi^of^e fourth section.*’ The authority cited for tl^is 
tion IS v.* Jam^, probably the same case asia 

Willes, , 265 # .by the .nerne of Karver v. James ; but iu 
port, the position Buller seems rather to ^Vefiieh 

^i^mitted,: than e^ressljridletermihedu. In like manner in.\V ilcdcks 
V. llugginil, JSItf. ^7. and Fitzg. 170 , 289* it seems ao have been 
taken for grimted. . From the language, however, of Lee, J4 in the 
Ipst-mentioned case, it may be infersw that at that time no fixed 
period, within which the executor or administrator might bring the 
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iiHssti^ 'to lesew % suit ciHnmenced by the tMator or in* 
teetnto ■ % 

To en action f^indehitatifs asitimpsit* biou^by an exo* 

m Let^bcter V. lififktMid^ 9 BLHep. 1|3I. 


action, had been established. His wordi ** In the contin- 
gency that has happened, the statute dMA <^ny Uine tor 
tro executor to bnog bis action; but tlbeAs laa clause that pro* 
vides (where a judgment is reversed gfter thit six years) ooe vear 
** after the reversal tor the ptahitiff bp bring a new action, which 
may be a direction with regard to the reasonableness of the time 
to be allowed an executor or administrator in th# present contiii- 
gency.’* It is observable alto, that in Wilcox v. Huggins, Pitlrg. 
171- a case (Lethbndge v. Chapman) was cited, where an edrainis* 
trator brought his action fourieen months after the intestate's death, 
and recovered: and in Wilcox v. Huggins (where the action was 
brought h^themfiecutor of an executor iti right of the first testator 
more than four ysiars after the ^th of the first executor) it was 
admitted by the Court, that if the second executor had been re- 
tarded by *^uits about the will or administration, it would have al* 
tered the case, because then the neglect would have been accounted 
for* Perhaps the only rule thtit cun be laid down with safety is, 
that the vxecutor or administrator must bring his action within a 
reasonable timeb Tins rule receives some sanction from the foU 9 w« 
ing observations of the judges in Wilcox v, Huggins, Fitzg. 2(^0. 
Ruvinond, C. J., ** It might be too harsh a construction to say, 

** that the debt becomes irrecoverable by an almtcuieiit of the ac- 
** tioii, after the six years ela|ise<i, h> the plaiiitiifV death; but 
** then the executor, to bring his case within the equity of the stu- 
** tute, must make u recent probceution, as to which, the clauM* in 
“ the statute that provides a )ear after the reversal of a judgment, 
&c. may be a good direction.” Page, Justice ; “ Such a recent 
** prosecution is to be made as will sliew the party came os early as 
he might. If there had been a contest about the will or the 
** right of administration, that should have been pleaded in excuse 
*• of the deioy.” Probyn, J. ** Nothing hath Dcen disclosed to 
shew why the action ^as iiOt brought sooner. If a reasonid’le 
** cause had been sh(*wn, it might biiiig the action within l|io motion 
of a recent prosecution, thov^h it had been brought the 
Lee, J. i think it should be in the nature of Jbur* 

** 4^«Mtnpts. vbhti his a taking up and pursuing the old aciUtn 
**illi^feiufnable lime, which is to be discussed by tlie discretton of 
** justices, b Co. Spencer’s caseftUUd, by ^e same rul^, I 
** thinK what is or is not a recent proHeeOSon, in a case of this * 
** nature, is to be determined by^tlie discretion of the court from 
** tlie ciicomstances of the case, but generally tlie year in the stat. 
is a good direction.” 

^ riijri i7-« 
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cuter for busi|ies&done by his testator^ the defendant pleaded 
the statute of limitations. ^ Replication, an attachment of 
privilege sped out returnable in eight days of the purifica- 
tion. Special demutrer, because the attachment was alleged 
to have been returnable on a general return day, instead of 
a day certajp; the court overruled the demurrer, observing, 
that the writ, though informal, was sufticient to bar the sta- 
tute, for if thec^us^ had proceeded, and plaintiff had re- 
covered, and aftewairds judgment had been reversed or ar- 
rested for this irre^larity, the plaintiff, by the 4th section, 
would have had a year’s time to proceed in a new action 
which shewed the Spirit of the statute to be, that a suit ac> 
tually l)egun, however informally or irregularly, was sufficient 
to bar thestatute (04). 

Exceptions in Case of Infancy^ — By the 7th section 
of stat. 21 Jac, 1. c. Id. " If any person, entitled to such 
“ action of trespass, detinue, trover, replevin, actions of 

account, debt, trespass for assault, menace, battery, 
** wounding, or imprisonmer^ actions upon^the case for 
** words, shall be, at the time of such qapse of actipn 
“ accrued, within the age of 21 years, feme covert, non 
** compos mentis, imprisoned, or beyond the seas, such per- 
** son shall be at liberty to brin^ the same actions within 
“ such times as are before limited after their being of full 
“ age, discovert, of sane memory, at large, and returned 
** from beyond the seas.” 

An action of assumpsit, altlioiigh it is not expressly men- 
tioned, is within the equity of the preceding clause 

To a plea of the statute of limitations the plaintiff 
plied, that he was resident hi foreign parts out of the king- 
dom of Rnglaud, viz. at Glasgow in Scotland : on demurrer, 


ni Lcadbotcr t. MBrklnnd, 9 Bl. Rep. and Boditschilt t. t^eibinan, 2 Sir. 

ll.'n. Mao'. and Fitz;;ib. HI. 

II Chandler v. Vclett, 9 Saund. 190. o Kiup; v. Walker, Ul. R. 986. 


( 94 ) So where the plaintiff had levied a plaint, and declared in 
an inferior court, and the cause had been removed by haben» cotpus 
into the Court of King’s Bench, where the plaintiff declared de 
novo : an objection having been made to the declaration in the in- 
terior court, Raymond, C. J. sawl, that, although the declaration 
in the court below should be ill, yet if the plaint were regular, it 
was sufficient to prerent the operation of the statute. Story v. 
. Atkins, 9 Str. 725. . 
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this replication was holden bad» because the plemtifT must be 
beyond tJie^iseas {95). 

‘ if . the plaintiff is a forei^r^ livihg beyond the sed at 
the time when the cause of action accrues, and doth not 
come to England fbr 50 years, he still has six years after his 
coming to England to bring an action of assuntpsit; audif 
4ie iM^er comes to England, his right of action is not barred 
either against him or his executors p^^jiij^iinistrators after 
his death. Hence a replication^^ (to & of the statute of 
limitations) that the pia^iff was b^biid sea at the time 
when the cause of actioflraccrued, and that he hath ever 
since been and still is abroad, was holden good, on de* 
rnurrer. 

If the plaintiff be in England when the cause of action 
accrues*^, the time of limitation begins to run, and a subse-- 
quent departure from the kingdom fu^d going beyond the 
seas, will not entitle the piaititilf or his representative to 
luaintam an action after the expiration of the limited time 
(90*)/ So if there are several partners'^ and some are in 
Ihiglaud at the time when the cause of action accrues, and 
others beyond the seas, the action must be brought within 
six years n^xt after the cause of action accrues, notwithstand- 
ing the absence of the partners beyond the seas. 

B(*fore the statute of Ann, hereinafter mentioned, it was 
holden, that the exception in the 7th section of the stat ‘il 
Jac.' 1. c. 10. as to persons Iwing beyond the seas, exU^nded 
only to the ease of plaintiffs so absent', and not to that of 
defendants; 1st. because plaintiffs only are mentioned in 
tlie statute of James ; and 2dly, because the plaintiffs might 
liave filed an origiiiul, and outlawed the debtor, which would 

p Strithorst v. Grnino ,3 Bl.K. 723 . ■ Hall v. Wybuurn, Cirtb. 135. and 

q Siiiiih V. Hill, I Wils. 134. Chcrcly v. Bond, Cirtli. SiiO. 

r Perry aufl others v. Jackson, 4 T. R. 

316. 



(95) It wan holden by Holt, C. J. upon considemtion, thai|pib- 
. Hq, or any place in Ireland, was beyond the sea, within the mean- 
ing of this statute. Anon. I Show. 91. 

(00) So when a disability is once removed, and the statate hat 
bef^n to run, no subsequent disabilitif. will stop the nioning. See 
the opinion of Lord Kenyon, C. J. in Doe detn. Duroure v. Jone8» 
4 T. R. 3 1 1. where that learned judge speaks of the uniform con* 
strucfion of all the statutes of limitation in this respect. See also 
Gray v. Mendez, Sir. 550. and Doe d. Griggs v, Snaen, B, R. M* 
98 6. 3. MS. S. P. 
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llAVe; the statute. ButTih\n% staC 4. 

AslW. e, 19^* ** W any persOfl, whOOl' there is 

“ |li949aw't!^ a«et^; for a^^'a wages,, ot Of action upon 
" the ca|e, Mieir be, at tlte . time of siich cStise of action 
“ accnied, beyot^ tee sea^'tihc person entities to .the. action 
" 'huty^lSriiig. the same aga^st such person t^rer his retem 
" 'fiiibte beyond -the setei 'Wiihin the time limited bytthe 81, 

'-'^II^Tea of th^^Pf^te ijt is suBii%tit to reply that the de- 
' fendant was in theP^^ l^ii^, sMif ttme th&t»use of action 
ttecfned, and that ptHihtm'cbml^^ced bis suit agai^ ithe 
defendant within six years next smer his return to th'is feing^ 
dom ; an#lt i% no answer to this replication to say, that the 
di^m^nt Kinained mote than* ' six years .in India after the 
eabscr of- actibn accrued there, and within the jurisdiction of 

the .supreme court at Calcutta in that couidiy > 

3.* Statute of Sel-of.’-^At common plaintiff 

indebted to the defendant, in as mucb'bfr eye»mibte than 
the defendant owed to him, yet the defetulaht 'Im not any 
method of setting off such debt in the action brou^t by the 

S laintilf for the r^overy of bis debt, and consequently the 
efandant Was driven to a cross action. To obviate this in- 
convenience and to prevent circuity of action, ‘te^',a bill in 
equity, it was enacted by stat 8 ti. *2. c. 32 4. (made per- 
petual by stat 8 G. B.- c;84. s. 4.) “ that where toere are 
“ mutual debts between the plaintiff and defendant, or if 
“♦either party sue prbe sued as executor Or administrator, • 
“ where, there are mutual debts between the testator or in- . 
“ testate, and either parly, one debt may be. set against the 
“ other, and such matter may be given in evidence upon the 
“ genetm issue, or pleaded in bar, . as the nature t>f the case 
“ aball require, so as -at the time of pleading the general issue, 
“ where any such debt of the plaiutill', his testator or in- 
“ testate, is intended to be insisted on in evidence, notice 
“ shall be given of the jifSIticHiar sum or debt so intended 
“ liijM insisted on,, mid upon what account it became due, or 
** flpwite matter shall not be allowed in evidence on 
Mlte r'S^il^ral issue.” And b]» stat. 8 G. 3. <;.,34. s. u,, it ■ 
was eihtcted and declared, “ that by virtue of the precedinig 
“ clause, debts might be set against each odier, 

“ either heiite' bar, or given in'evideoce 
“ (m tbe/'gete^ .iteh^> m the maimer toeiein 
ntewtihstanmite.'^ti^' such debts, were depnedi ik -law to 

1 ■■■■ ^ " 

Other Wflmiiir e. lon^ 

in thU statute. > > ’ . 
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** be of a di^feirent mture ; unless in cases where either of 
“ the said debts shall accrue by reason of a nenaliy con- 
tained in any bond or epect^iy : >and in alf%aM»,wliere 
“ ettherXhe debt for which the actiwi shall be brought, or 
“ the debt intended to be set against-the same shall accrue, 
** by reason of any such penafty, the df bt intended to be 
“ 8eu>(}' sliali be pleaded id barj in Which plea shall be shewn 
“ how much is justly due on either i^;'arid in.caee the 
“ plaintiff shall recover in any such aei^'drsuit, judgqieut 
shall be entered for no' more than shall ^pear to bejustly 
“ due to the plaintiff, after one debt beiqg set against the 
“ other as aforesaid.” 

Where an equal debt is set against the plaintiirstdemand*, 
the defendant may conclude his plea with a prayer of judg* 
ment, if plaiutift' should maintain his action ; for mt equal 
debt is made 9 good bar by the statute (2 G. 2. c. 22.), and 
the defendant is not under any necessity of praying a dif- 
ferent judgment than if he had pleaded a release ; for both 
equally destroy the plaintifl ’s action. * Adjudged on general 
demurrer (97). 

Assumpsit on a promissory note for 16/. lOt. r payable a 
month after date ; defendant tdeaded that plaintiff owed him 
as much money as he oweu plaintiii* on the note, to wit, 
16/. lUi. for goods sold. On general demurrer it was object* 
ed, that the note was tor 16/. lOr, payable in one month after 
date, and, theFcibre, must cariy interert from the end of the 
month ; that the whole debt, pleaded by the defendant in bar, 
aniounls but to 16/. iOr. which is a less sum than appears to 
be due on the note, including the interest, and coiisequmtly 
the plea must be ill. Lord Ilardwicke, C. J. “ The Iw. lOr. 
mentioned in defendant's plea, comes under a videlicet, and 
18 therefore immaterial, and not traversable ; the only sub* 
stantial part of the plea is, that plaintiff owes defendant for 
goods sold,* &c. as much as defendant owed him upon tiie 
note: and if plaintiff had taken issue on this, the whole (tobts 
on both sides would liave come into consideration. As it is, 

. n* 

X Cook ▼. Dixon, £. 8 G. s B. R. y Cook Dixoi^ MSS#^ 

MSS. and! •boitly stated in Bull. K. 

1^/179 


{ 07 ) Wlicre the defendant owes the plaintiff a fi^realer worn than^ 
is due ffom the plaintiff to him, there the defendant, in order to 
entitle himself to deduct his debt, must pnw that so much may be 
deducted fiom the plaintiff^S dciQandL Per CiiK* in Cook Yi Dixont 
Bs Ite £• 8 Oe 9 MLSb* 
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the.a4^itton .of is superfluous, and the plaintifT by 

his d^urriayi:. having dbnfessed the substantial part of the 
olea, judgn^nt must be givenfor .the defendant which was 
done' accordingly. ‘ . 

In an ^action on a prohiissoiy note for 30/.* the plaintiff 
took a verdict for the whole sum ; the defendant had at the 
sam^ sittings an action against th^ plaintiff for it/, to which 
there Was a notic^^to sctpff. the note; and the court held, 
notwithstanding flp^^i^rdict, that note might be "set off ; 
for if, at the timiof the action brought, there*are mutual 
demands^ they, by the, statute, may be set off, and justice may 
be done by entering a remittitur oh the first record as to so 
npich., ' , . 

On the authority of the preceding case, it was ruled in 
j^vans V? Prosser, 3 T. R. 186, that a replication to a plea of 
8etr>pff, stating, that the defendant had bright an action 
against the plaintiff for die same sum in wbH% the plaintiff 
had paid the amount of the demand* into courts was bad on 
general demursen ^ .. 

It being a settled rule of pleading*, that matter of defence 
arising after action brought, cannot properly be pleaded in 
bar of thp action generalty, a plea of set-off, in which it is 
stated, ^^.thab the plaintiff, before and at the tme of the 
pled pleaded^ wa^ indebted,” will be bad. on general demur- 
rer, if pleaded to the action generally. Actio, non, goes to the 
commencement of the suit, and not to the time of plea pleaded 
(98). ^ 

As to the Wses in which a set-off is allowed under the pre- 
ceding statutes, it must be observed, 

1. That the debts sueil for, and the debts intended to be set- 
off, must be mutual and due in the same right. 

Hence a joint debt cannot be set against a separate demand, 

z Bvikenril ▼. Brown, Ball. N. p. |Sa. cof^nizcd by Ellenborousb, C. J. in 

mnd 8 purr. 1389. L>e Bret e. Fapillon, 4 £asCa.K. 507. 

a Efaiw >; Frosscr, a T. B, ise. re- 

^ . ■/. '* V ‘ 


(98) If the debt intended to be set off accrued before action 
brought, the plea of set-off should state, that plaintiff was in- 
debted to the defendant at, the commencement of the action. If 
the debt intend^ to be set off accrued after action brought, and 
before*plea pleaded, then the plea of set-off should be pleaded in 
the form in wiiich pleas after the last continuance are generally 
pleaded, viz. that tb^ plailitiff ought not Jurther to havener maintain 
his action. "t 
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nor a, separate dtebt against a joint demand t but a debt due 
to the aefendant, as surviving^ partoen may be art sgbinst a 
demand oa defendant in hiaown and e edmvmo^ a 
debt due from the plaintiff, as surviving partner, mav be set 
against a debt due from the defendant^to the plaintiit in his 
own right*. * 

A defendant, sued as executor or administrator, cannot set 
off a debt ckie to defendant j^rsonally, niQNr $an a pc^rson who 
is sued f6r his own debt set off what is di^ Whim as executor 
or administrator. 

The statute ^ G. 2. c. 22. s. 13. teys, if either party sues or 
is sued as executor or administrator, where there are mutual 
debts between tlie testator or intestate and either party, one 
debt may be set ^gainst the other. ^ ^ ^ 

It will lie observed, that this part of the statute is confined" 
to coses where the party sues or is sued as executor or admi- 
nistrator. HetidSg where an executor sues for a cause of 
action aristr^ after the death of the testator, the defendant 
cannot set off a debt due to him from the testat&r : 

A. having lieen appointed by B. his attorney to receive his 
rents did, after his d^hth, receive rent arrear in B.’s life- 
time ; the executrix of B. biought an action a^inst A. for 
the money fti Aer ofi^n frame, not naming herself executrix.; 
the defendant gave notice to set off a debt due to hhn frorh 
t he testator^ which was not allowed at the trial, liccausc t(ic 
suit not being as executor, the case is not witluii the statute, 
'riie court of (/. B. on a case made, concurred in opinion with 
the judge who tried the cause. 

’ 'J’lie same rule holds where the plaintiff declares tfit 
cutor, if the Cause of action arose after tiie dcutli of the Us- 
tator : 

• 

In assumpsit by tha plaintiff as executor*, for goods sold 
and delivered to the defendant by the plaintiff, as executor, 
the defendant pleaded a setK^f for a deot due from the testa- 
tor to the defendant. On 4leinurrer the court held tbb plea 
bad for to allow a set-off in this case, would be altering the 
course of distribution * {99). 

I> .Slipper V, Slidstonc, 6 .T. R- 493. e Ki 1 vin|(ton, cxeeiitor, ▼. Steveiiton* 
c Krencli V. Andrade, 9T. R. sss. cited hy Erikine from Yatca*t MSSs 

d Sbipmaii v. Thoni|woii, Willes, idS. in 'rexfetnicyer ? . Lntnlay* 

and Bull. N. P. ibO. f Uorufbrd't uotc, Willt't,964. 


(99) If the cause of action arises partf^n time of testator 
and partly iti time uf executor, althnugh the plaiuliil declares as 
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3. barred bjr the statute of limitations cannot be 

setoS*,' If such debt be pleade<l in bar to the action, the 
plaintiff may reply the statute of limitations* (100). 

3. Where either of the debts accrues by reason of a p^ 
naity, the debt intended to be sc^t off must be picailed in 
bar, and the defendant in his plea must aver what is reaily 
due*. 

In all other cases tfie defendant may either plead, or give a 
no^ce (101) of at his election (102). 

g llemington v. Slevenc, Stv. 1271. h Stat. 8 Geo. 9. c. S4. 1. 5. 


eiceciitori ytt defendant cannot setoff h debt due from tlie testator 
to him : 

In covenant by plaintiffttas executors*, for rent arrear in the life- 
time of testator, and also since his death, the defendant at the trial 
before Lord Mansfield, at tlie sittings after Easter terin, ‘25 (ico. 
3. s»"t off a.debt due from the* t**stator to him ; and the plaintiffs 
tvere nonsuited, Krskine moved for 11 new trial, on the ground that 
this debt cotitd not be set off in this case, and cit(‘d ^liipinHii v. 
Thompson, Hull. N, 180, Kilvington, executor, \\ Stevenson, 
iVotn u MS. of Y'ates •!., ami Uidoitt and another, .assigneeH, v. 
Brough, Cowp. 133. I..orfl Mansfield, C, J. said, tVuit he was 
itatisfied on the point on the authority of Kilvington v. Stevenson, 
and made the rule absolute. 

(100) If such debt be given in evidence on a notice of .set off, it 
may be objected tout the trial. Bull. N. P. 180. 

(101) The same certainty is rei]uiml in this notice us in a decla- 
ration. 

fndfhitatus aifitnmpsil for goralt sold t : defendant in order to set 
off n debt •hic tV»mi thephiintiff to him, gave the following notice— 
Take notice that yon are indebted to me for the use uiul occupa- 
tion of a house, for a long time held and en joyed, and now lately 
clapt'd : 

Lord Hardwicke, C. J# These kind of notices shonhl l>e almost 
as cifVtatn as declarations. The legislature intended them to be in 
the nafuro of cm^s actions, and tWy should be expressed with such 
certainty, as to enable plaintiff to makt' a proper defence to them, 
flad this been a declaration for the ii«e and occii|>ation of a lioiisf*, 
it would certainly have been ill: for it nuist have shewn the com-, 
mcncement^aiid delerintnaltoiiof the occu|ialioa« 

• Traaetinejcr vxrcwfor#, v. Lnmtry, B. R, T. G. 3. reporlr<t 

i>k Daf»fuoS*» nulc la lipkchiiMoa v, WiUcS; 2li4. 

t Fowkr V Joan, Middlrscx 3ittiii|rs tfterH.T.8Geo.i,roramHar(i- 
wkke.C J.MSa.sodBaU.N F.i7y. 
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Tlie averment of what njally duf, in caae^ the 
debt accrues by reasion of a pemtt\% has been hoWeu to be 
traversable S though laid under a videlicet ^ 

If an agreement is entered into for the jH^rfomiance of cove- 
nants, with a penalty, and the covenants arc broken, the 
penally cannot be set oft': 

Toassuiitpsit fur money lent *, the ctefo^dant pleackni arti- 
cles of agnx^ment Avith mutual coveimhWfo a penalty for 
performance, and shewed a breach whereby^ the |Kmalty be- 
came due, and offerel to set oft' the same; on demurrer, the 
court held this plea not within the statute; Lord Mansfield, 
C, J. observing, that it was contrary to the itiLenlioii of the 
acts, that the penally should be adin}U4F*d to bt‘ set olf, when 
perhaps a very small sum w«aa duo for such damages as the 
defendant had actually sustained/ 

It will l)e"propcr to remark heit% tliat a set-off re<lucing the 
plaintiff's demaiUT under 40^. will not affect Uie jurisdiction 
of the superior court, so as to entitle the defendant to enter a 
suggestion on the ndl, in order to obtain costs, either imdcr 
stat. a Jao. 1. c. 15. s. 4.“, or niid<*r slat. ‘iJf G. c. ;W. s. U).*' 
if it appear that a sum cxcircding 4().v. was due at the time of 
action brought (103). 

i SyromoiiB Knox, a T. R« (> 5 . in Pittn ▼, Cnr|»cnter, Sir. iioi* aud l 

fc (liriiiiu’OCKt V. Barrit, (i T. K. 4(>o. Witti. 19. 

) Ncdrilfv flo;;au, burr. 1024 aiicl n laroAt v. Tislirr, 3 Wib. 49 . 

bull. N. 1*. ihu. * 


It afterwards appeared that llie debt di'sii^ned to bi* ♦‘<•1 off wh"* 
for rent re.served 011 lea-^e by iiideiitiire, which not In inu: iiU'UliiMtcd 
ill the uotiee, the chief juMiee yaid, it would be bail on that aeeouiit 
hkewi«<*, for had tliiu been mentioned, the phiintitf nie^ht pOKnibty 
have shewn that he was evicted, or some other matter, ui ovoid tla: 
deuiaiid. Verdict prti tjHercnir<, iV. The preceding ea^e wan de- 
cided before the stat. 1 1 ii. 2. c. Jy. 

( 102 ) In country causes it is Ubiial to plead a set^olT, in o^der to 
save the trouble and expense of proving the service of notice* Tidd'a 
Pract 584. 

(103) The hingiinge of the two statutes is different. By the 
statute of James, if it apfioar to the judge that the delit to he re- 
covered dws not Hmouiil to AOn* the defendant shall have costs. 
By the statute # George, the defendant sliail recover double costs* 
ifthe jnryp vpon the trial of the vavrty find the dawngeM for the 
plaittiiff unii^ 40s. unless the judge certify that, 1. the frw**.iold, 

2. the title to the plaitftiff's land, or 3. ait act of hankrupiev 
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7. Tender. 

7. 'iVwder.-— To an action of asstiinpaii the defendant itiay 
plead •non assumpsit as to part of the plaintitUs demand, 
and a tender hetove the commencement of the plaintiff’s 
suit as to the rest; but the defendant will not be permitted 
to plead non assumpsit to the whole declaration, and a ten- 
der as to part*, because, if the general issue should be found 
for the defendant, it would then appear on. the record, that 
nothing was due, although the defendant by liis plea of ten- 
der had admitted something to be due. 

A tender may he pleaded to a quantum meruit^ altliough 
the dctYiand is uncertain. Johnson v. Lancaster, Str. 570'. 

What shall be a good Tender.— In order to sustain a 
plea of tender, it is not necessary in all casdh to proven 
the actual proiliictioii of money, m monies numbered; it 
will Ih^ sullicient to shew that the defendant * was 
present coii<litioii to substantiate his otfer^, and thjit Jfie 
plaintiff dispensed with the production of the money (104); 

o V, Bowman, O. B. M. ii. MnctclUn v. Howar^J^T. R. 194, 

0**o. j. 3 145. and 2 HI. Ucp. S. P. 

7^ih Anon. C, B. SI. 40 tico. 3. MSS. Tlioiuai. v. Bvaiis,‘io ESat, lOi. 


priiici^MiUy came in question. It docs not appear that the court in 
Gros.s V. risher adverted to thi.n diflerenee. N. I' nder the Court 
of Reqiu^sts’ Act, for Southwark, G. "i. e. 47. ». 0\ if tlic debt 
which was origiiiully above 40^. reduced below AOs. by part 

imyiuciit lieforc action brought, the delciidant will be permitted 
to enter a NUggc^tioii. Clark v. Askegf, 8 Fast, ^28. So under 
the London Court of Retpiests* Acti**lf the debt be reduced by 
part paymiMit below 6l. before action brought, tlie defeialunt will 
be permitted to enter n Suggestion. Horn v. Hughes, B East, 
347. 

(104) Where there is a dispute as to the amount of the demand, 
the plaintitf, by objecting to the quaiitiuu, may dispense with a 
tender of the sjiecihc sum ; there should, however, l>e an offer to 
|)ay by producing the money, unless the plaiiitid* dispenses with 
tlic tender by expressly saying, tlmt the defemlaiit need not pro- 
duce the money as he would not accept it ; for, though the plain- 
tiff might refuse the ^oney at Htat, yet, if be 8a#it pixaluc^, he 
might be indiK^ tO accept it. Per Kenyon, C. J. Middlesex Sit- 
tings, M. T. 4l G. 3, 4 fop, N. P. C, 68, •* 1 take it to be clear 
beyond a doubt, that if the debtor tenders a larger sum than, is 
due, and asks change, tliis will be a good tender, if tlie creditor 
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but there miwt tx* either an actual offer of the 

1 )itMluccH;b or the produetion of it must be dinpeii^kHlf^witU 
iv the express decrlaration or equivalent act of the <‘rcditor. 
To an action of assuinpslt% tlie defi^iulant plcadinl a tender 
of 10/.; the evidence v-as, that the defendant having been 
employed as attoniey for the pl&intifi» ha*l in that charnetter 
received for bis use 10/. in part pay menu and on going from 
home for a time, left the 10/* with his there. Some 
time after the plaintiff called and deuai^dM 10/. Ss. IW. 
which he said he suppostnl Evans had when Uic 

ederk tokl him that Evans was gone from home, and had 
left with him 10/. to give to the plaintiff when he culiecL 
'I'he plaintitl' said he would not receive the lOL nor any 
thing less than his whole dettuuid. The clerk did not offer 
the 10/. The court wert» of opinion the evidwicc was tii» 
sufficient: Lord ElleidK>roiigh, C. J. obsi^rving, “it is ex* 
presslv sta^/ed, that the* clerk did not offer tin* 10/. He only 
talker] about having li:aV 10/. left with him to give to (he 
plaintiff when he calleil, without making any offer of it; 
whicli is mi a tender in law.** 

If A., B., and C., have a joint demand on D., aiul (*. has 
a separate demand on 1).% and I), offer A. to pay him both 
the <Ud)ts, which A. nd’uses, witiiout ohjectiug to the ftirni 
of the U*uder onae< ount of his being entitled only to the 
joint demaiul; 1). may plead this lender in bar of an action 
on the joint demaiul; but it ought to be pleaded as a teiuler 
to A., B., and (\ 

A tender of foreign money, made current by royal pro- 
clamation, is efjiiivahait to a tender of lawful money of Eng- 
land*; but a lender of hank-nob’s, if objei’ted to at the tiiiio 
{lO:*)), is not a goiid legal tender*, nor lias slat. .*17 Cieo. :J. 

q Thomas v. Evans, nnir, p. 14 S. s A Rep. ii 4 . Ii, 

r Pott^lat f, Patrick, 3 T. R. (iS 3 . t Gri|i^ v. Oaket, 9 Hu*, anil Pul.sXi. 


does not object to it on that acrouiil, but only deiiiurids a larger 
Mim. There is not any oi:cajih>n to produce the money, if the cre- 
ditor refuHen to receive it on account of more being due/* Per 
Kenyon, C. J. London Sittings, after M. T.dSI G. 3. Peake’s N. 
P. Cf. SS. . 

(105) ‘‘This- court has i^ever yet determined thnt^a tender in 
bankmotes is at ail enenti a gqod tender; but if thei^ Imve been 
offered* and no objection Ims lieeti made on that occounL diU c^rt^ 
has considered it to be a good tender.” Per Butler, J. in Wright 
V. Heed, B. R. H. 30 Gw. 3 . 3 T. R. 554 . •* It has been thought 
that the courts went a great way in bolding a tender in bauk-iiotet 
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c 4ll4cbnii}iohly catlerl th« Bank Act) made any alteration in 
tlie iitM>>iri t(tia leapect (10(!). 

Defendant** being indebted to the plaintiff in 3/. lOs. pro" 
dueed to hima 4^5 bank note, and desired him to toke 43 lOr. 
out of that. U was holdcn, that it was not a good tender*. 

An offer to pay a sum of money with a condition that it 
shall be accepted as t^ whole balance due, when a larger 
sum is ctaiuied^ddei.iibt amount to a legal -tender of fh^ sum 
offered to be paM^*#^' 

% tejidcr of indbey to an agent authorised to receive pay- 
ment r, is a good tender to the creditor himself. 

' At what Time the Tender maif he Jiiade.—Thc tender must 
before the commencement of the suit. I'he line 
b^tig drawn at the commencement of Ute suit, steps taken 
by the plaintiff, in contemplation only of an action, be-fore 
tender made, will not deprive the defendant of. the benelit 
of his tender, if such tender was made before llm actual 
coinmencement of plaintiirs suit. Hence it is not any an- 
swer to a plea of tender before the exhibitioh of the piain- 
tifl’s hill , that the plaintilf had before such tender retained 
an attorney, and instructed him to sue. out a latitat against 
tho defendant, and that the attorney bad aecoRlingly. applied 
for such writ, lieforo the tender. Which writ was aftetwanis 
sued out. 

Of the Form ht which a Tender must he pleaded, —Whew. 
the money is due and payable immediately by tlie agreenieni*, 

u 'V. Davi.s 3 ramp. N, H. V. C, 477. also MoiTat r. 

C. 70. per Ijc IU;inc, J. suUs, Tuuut. 30?. 

X Kvttiit r. 4 Cumpb. liC, x lUiprsK v. Calverly, s T. n. rop. 

y Gouflliuifl V. Btcirilt, j Camp. N* a Giles ¥. Ilartia, fat Raym. 


it hi? a ^ood tender, if not objected to at the lime.’* Per ('hambi o, 
J, in Grigby v. Oake^, V Ikw, and Pul. 5 id. 

(loti) By stat. 37 Gen. 3 . r. 45. $ affidavits to hold to bail, 
must altege that no otter has been nuide to |>ay the sum sworn to in 
UIO governor and company of the Bank of Englatiil* cx;* 
preKseil. fo be tmyuble on dcmaiicb (fractional parts of iite hOtti of 
twenty killings only excvptetl.) But by stat. 43 G. 3. c. 18. uer* 
sons applying to be discharged upon common bail, by reason oiany 
defect III the allegation required by the preceding statute, must 
make proof by af^avit, tlwt ihe. whole sum, tor which they have 
)Ik;«u holden to laiil, was ottered to h^ paid, either wholly io notes of 
tlia gon^tuor and company of the Bank of Eogland, or'^^portly in 
such noteis and partly tu lawful money of this kinp^ai. See 
stat, 5d Geo, 3, c. 5<k ^ 1 . 
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t '* 

the party pleading^ a tender muat diew that he wa* '.'i|lway« 
ready," fr^ the tim^ when the cause oT action acorueill'kOT}. 
Hence to an action of indebituUts aMnmjMii^.^ wherd'nefen* 
dant pl^ded that before the action, viz. on such a day, he 
tenderer a certain sum of money, and . diat he was always 
aJUrwards ready, and then was re^y t'. on demurrer, the plesk . 
was holden bad; for per cur, it is not enough that he was 
always ready since the tender; the u^mcy was due before, 
and the neglect of payment was a deky^ a Oiaach of contract, 
and a cause of action. ' V.. 

V ? .>•' 

So where to an action by the tndor^ 'of a bill of ex* 
rhani^, the defendant pleaded^ that aftdir the expiration of 
the time appointed for the payment of the bill and before 
action brought, lie, the defendant, tendered the whole money 
then due upon the bill with interest, in respect of the'^* 
im^eH suAtained by the noiwierformance of the promi8e| 
and tlwt he always, from the time of makim: the tender^ haa 
been, and stUl was, ready to pay, &c. On demurrer, the 
plea was holden bad; Lord Kileiiboroiigh, C J. observing, 
that ill Giles v, Hartis^, it was expressly decided, that ah 
averment of tout temps prist was necessary in a plea of ten* 
der, and that it M'aA one of those land marks in pleading 
which ought not to Iw departed fronis 

A plea that Uie dctvndant isn-ady, and has always been 
rtnuly, tvith a pro fert ia curia % hut not averring a tender, will 
be bad on geiierai demurrer. 

It is not necessary that a plea of tender to an action of 
indebitatus as.^umpsit should answ'er. a spe^ciai reqii^t laid in 
the declaration^ on a <lay subsequent to the day on which 
the promise is iaiil; becuiiisc* suc!li reiiuest is su/piusage, and 
tlierefori' the day, on which it is inaiie, is wholly inimateriaL 

Jt tv hat Time a Tender must be pleaded.— It is a general 
rule, that a tcn<^r cannot lie pleaded after any kind of 
imparlance^, because* the imparlance is contradic tory to that 
part of the defendant's ple.a in w^bieh he alleges, tliat he W'as 
always ready. A tender must therefore Ixj pleaded before 

h Swc«U«ii«i V. .Squire, SSIk. 633. f Giles r. Hirl, 8tlk. 6ail. ooA Curih, 

c tfumee.'Hepkie, s Bant, i6s. 413, ■ _ ^ 

d t^l. B«yui. ar*4. uid vid. Wood e. g Giles r. Hsrt, Salk. 033. C«flb. 

RidgOt Fort. 370. 413. 

e French ▼. Wsuon, C. B. 3 Wile, 74. 


(107) But where the agraenieiit isto pay at a certain time, tender 
at that ti]ne« and ** always ready,*’ iaa good plea* Par Holt» C« J* 
ip Giles v. Hart, Salk* 683. 
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imp^lttnce of the same i^ntt with the dedaratipn*', unless 
the d^lamtion be delivered Or filed so late that the defendant 
is not obliged to plead to it that term; and then it may he 
plearled of Conn^e within the first four days inclusive of the 
next term, as of the^ preceding term. 

Under particular circumstances the^ court will give the 
parties, on an early application*, leave to plead a tender 
after an imparluope, wltere'^ the writ was returnable in 
Kuster term, and the declaration not delivered until the day 
liefore tlie essoigp.dty of Trini^^ term, on which day it was 
sent by the |X)8t te^hrewsbuiy, where the defendant lived, 
so that the agent could not procure instructions to plead a 
tender within the first four days of 'rrinity term. 

Where the declanitioh is entitled of the term gcnomlly*, 
and the «lefendant pleads o tender, upon which he would 
give in evidence a tender made between the fi^-st day of the 
term to which the hill relates, and tlie clay of suing out the 
writ, he may apply to Uie court to oblige th^ plaintiff to 
entitle his declaration properly (IDS); but this application 
huist ho suptiorted by an alfidavlt of a tender maae on such 
a day*. 

After a pjea of tender there cannot be a nonsuit*. ,, 

Of the lieplication.^--^To a plea of tender tlie plaintiff may 
reply a subse(|uent deniaiid and refiisiiL 

7'he usual form of this replication is, that, “after the 
making of the tender meiitioued in the plea, and before the 
commencement of tin' action, the plaintiff demamlc il tlic 
sahl sum (the sum feiidcri’dj, but that the defendant, iv- 
fusi’d to pay the sanu ,” &Lt\ 

Issue being joined on the fact of thisMemand, it will be 
inc.utnlient on the plaiutilf to prove that he. demanded Uie 
precise snip before tendered, rropf of a demand of a larger® 

t 

h Tidir* Pfrac- :i84. u Per llrRth,J.iiiituttcri(l*i'v. Smith, 

I Browne r. flaipin, Barnes, asf. Pit> 0 Bl. a??, ami so ruled hy tlu* same 

Arid e. Baines, aUa. judge in Harding v. Spicer, SuiTi'y 

h Bay lay ?. Ilanklaiau, Bnnira,85i. L«nl A«i. i8oa. | Camp. N. P. C. 
1 ttniUA itay, Btr. UaS* Whiter v. Srd.qus. 

A C. 9 . B. R. MSS. S. P. o Spybey e. Hi»le, i Camp. N. P. C. 
ni Soutli^tiaaV. Allan, T. s and 9 <«. isi. Ld. Ellciiliorougli, C. J. 


(108) A tM It seems, that if the deflRidant omits to do this, he will 
not be nermitted to give the tetiditr; in evidence, although he can 
prove the writ sued out on a day mbs^ueiit to the tender. 1\olfe 
V. Nordtn; B. R. Middlesex Sittings after M. T. 42 G» B.— -Coram 
Le Blanc, J. 4 £sp. N. P. C« 72. 
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sum tlian^ that which was origiimUy tendered will »up* 
port the issue. 

The demand ought to be made by some autho- 

riziMl to give the del>tor a dUeharge. Meiu-e in a ea«e w'lii;r«' 

the deiimiut had In^n made by the clerk to the plaintitV's 
attonieyP,* who had never seen the detendant IndW going 
upofi this erratuh Lord EUenboroiigh held the demand in- 
suiticient; admitting, however, that d difmand by the attor- 
ney hiniselt* might have donel , ' ? 

If to a plea of tender the plaintitV reply a latitat {109), ami 
that the tender was not made befoie thn suing out the la- 
titat, the defendant may rejoin, that plaiiititf bail not auy 
cause of action at the time of suing it out: btH.^ttuse the 
plaintiif by the replication makes the latitat the commqiM&e* 
inent of the suit; themfore it may be consiflered in theh|» 
ture of an oHgiual writj and detVmdant ought to have tlic 
same advantage of it ns the plaintitV. 

I'he sarnie obswTvntion which was maile at the ('onclusioii 
of the cases relating to the plea of sii -off applies hen% viz. 
that if by the plea of tender bt ing found for the defendant, 
the balance nrovi’d on the non assumpsit is under 41K; yet, 
if that, ailded to ilie sum tendered, excetMl 40^. the iuristlic- 
tiott of the sujHTior court, will not Ik* alVecti*d', and the de- 
fi’iuiant will not Ik* permitteil to enter a sugg(*stion on the 

roll in order to obtain his costs*. 

« 

p r'oli'h V. In II, .Sittings aUrr M. T. 49 r Ifraward v. linpkint, Pviig. 44. 

(m'o. I ramp. W. IV C. 47H.ti. a Middx, rout! of «UI. 

If U oi»tl V. NcaUin, B. R. i U tl«. |4|. Q4 i». c. 33 . a. 19 . (llO). 


( I Of)) Denitton, .1 . dmdited whether the replieiition of u latitat wax 
go^, hecauf^e it was not material tvhen the proee^ ixtaied. This 
was upon n Mifiitosifion that the latitat Was only proCSss. I Wils, 
148. Indeed when the suing out u latitHt is not replied to the 
statute of lirnitution.s, or to avoid a tender, or given ip eiidettee to 
support a penal action, it is considered hut as process, and not as 
the coiiiiiKMicenieiitof the suit, Foster v, Bonner, Cowp. 44i4. 

(1 10) But sec the words of the statute, by which it ts eiuii*tiid, 
**tlmt if any action of debt or assumpsit shall he comiu^ced in 
any of the king's rotirts at Westminster, and the defendant shall 
live or reside in Middlescx,4UldlA« jury upon the trial ttf tuck eukU 
ihall find the damageofior itifplainiiffdmler 4o#» uiileia tha judge 
shall in oiieii court certiA' on tlic back of rhe record, that, 1. the 
fnwhold or title to the pfaintilF^s laml, or, 2. an act of bankruptcy 
pniH:|iNi% ihune in <|uestioiit &c, tlia defendant okM rrcorar double 
costs. - See also Clark v. Askew, 8 East, 28. 
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ATTORNEY. 

0/ Aetioaa brought- by Aliomiet and Solicitors for the 
Rewoery o^ their Feles. Of the Statutes 9Jac, 1. c. 7. 
’§. 1. 2 G. 2. c. 23. § 23. relating to the, Delivery of 
Bills by Attormes, and 12 G. 2. c. 13^ § 6. Liabi- 
lity of Attomies for Negligence and Unsltilfutness. 

ATTORNIES and soUcitore may maintain an* action of 
dcht*, or of indebitatus assumpsit for the recovery of their 
fcm Tlie latter form of action ia that which is most usually 
adopted. 

If a solicitojr or agent for a tliird pci-son retain an attor- 
ney, and promise him his fees, indebitatus assumpsit will lie 
against such solicitor or agent ^ But it stvms doubtful, 
whether in this case an action of debt would lie'. 

An attorney may maintain an assumpsit for soliciting a 
in other (X>uits» as well as in the court where he is 
attorney ^ 

An attorney may sue by attachment of privilege, though 
his certificate has expited, and not lieen renewed, if it be 
within a fkiat from the expiration of his ^-ertilicnite, and 
thotigh hthm been in prison for above a year l^efore the su- 
ing out of fiier^rit*. 

A soUciipr^if the equity side of the Court of Exchequer 
is not ei^Ued to practise in the Court of Chanceiy ; nor, if 
he does, ^' fae maintain an action for tlie amount of his 
bill. And sembie^ that a solicitor of the Court of Chanceiy 

% Adm. ill BrsdSMpA v. Woodhom, c AST. Bradibrd ▼. WoodliOHM?, Cr#. 

Cr<i« iic. 590. "IliC. 590. Ncf. SMidt v. Tf«viliaiii 

b Ambrgte and Ro«, Skin. 9I7> 9IS. Cko. Car. ig4. 

Adm. bi Sindt Ticfituui, Cro. d TSiiriby v. Wamo, CHkCOr. 159^ 
Cor. 1S4. • Mof T. Mooff, c M. as. SOS. 
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cannot by consent in writing, authorise a solicitor of the 
Court of Exchequer to pnicti^ there in hU name^ . y 5 

To an action of assuntpsit for fees due to the piaititifl' as 
an attonioy^, the 'defendant foay plead the statute of limita- 
tions, viz. that he did not promise or undertake within six 
years next before action brought 

By stat 3 Jac. 1 . c. 7 ..S, U “No attorney, solicitor, 
“ 01 servant to any, shall be alWod froiu his client, 
“or master, fur aiiy fet‘ given to uiiy or coun- 

“ seller, or for any suitijf of mone^ j^en for copies to 
“ any ollicers in any court of Veconl at^\‘stntinster, unless 
“ he have a ticket subsc^iped with tb^^ir hands and names, 
“ testifying how much bath lK?en received or paid, and at 
“ what tiine^, and ail attomies hml solicitors shaU^givc 
“a true bill to their itiasUn's |U, cliculs, or tbebmssigiis, 
“ of all other charges c*9iK‘erntug the subs wdiich they have 
“ for tlicin, HubscrilK'd with their hands and nanu s, l>efore 

they shalif rliarge their clients with such fees or cliarges.” 

'1*0 an iiction brought by an attorney to n?Cf.>ver Ibes for 
the prosiHiutiou of an hahens corpus^^ to remove a plaint 
levied agaiitsl defendant in an inferior court, ami for defend- 
ing hint ill tliat suit after it was ri'inoved into the King's 
Ib^icli, the defendant pleaded thin statute: on deinurrif 
judgiiKatwas ai\en for the plainlilf; becauHC this statute 
does not extend to inattiMS transadctl in inferior courts, but 
to suits in the eoiu ts f>f W’^cstininster I (all only, 

In:iTi net ion brought by an nlturney against an cxec»i(or 
for fees*, and sum4 of money expeinfed by the plaintitf in 
sevi ral suits for tin' wstator of the deliMidant, the defendant 
pleaded tliis sfatiile^nd that the jdaiiitiff liarl not given to 
ifie teslakn, nor to tteHidendant, htjore the writ bioutftU (tl), 

f Vinrrnlv. Holt, t T«iiat 45 J- h Hjicki»<»ot! r. i' 4 ii{.ka«', Carlh^ 147., 

g biker V. Tlmiiias TUym. C. » ltroi>k» v. Ilugiie,!'. ICaym. 


(I) Indthitahis atsumpsit for agent. s' fees. It im objected on 
the part of tbe defenclfirit that idaintiH’ ought to prove a hill dr-IU 
vered. For the plainlilf it was inf»ihted, that agetiU were not within 
this statute; that, iit the time when it was made, agents were uii- 
knosrn; that the attomies then came to I^ondoh toVioiictt their 
eausea in person. Lee, C, J, was of opinion, that the case waa not 
^within the statute, Jbut otf^ed to save the (>oirtt. V ervlict for plain- 
titf, Jones one, &c« v. #iiUe, B. K. May, 111, 8ee also 

Bridget one, Str. v. Francis, Feake't N. P. C, 1, where Kenyon,. 
C« J, expres^ the tame opinion* ' 

(a) Thtt allegation teeittt tf^«tential, for in Clark v. Godfrey, 
Strange, 633. it was settled, by the Court of Common Pleat, on 
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chaigea tkccf^iag to the statutoi on deimurrer* it 
was' a^tfdged a good plea. . . * 

In Milner v. Crowdall, i SHbw. SS8. where^the same j^ea 
was pleaded, on demurrer,, because defendant bad not 
averred his plea, the objeetioo was ovemiled, Uie plea being 
iiV the negative (3). . ' , , , 

rBy Itat H Gea^fi. c. 8;.33. {made perpetual by 
etat SOGeo. 2;. I'd.) tor the better n^latiou of 

attomiea and it is' enacted, Ibat **no attorney 

of the' Courts Of -Citing's ^ch, Cbmihon Pleas, or Ex- 
"cheqhor, &0. nor'^ai^ in 'Chance^, &d. sKnll 

"commence or maintain any;''Mti<M'or suit. for re* 
" coveiy q/* any fees, charges,' or dietunsemeati [4), at law 
until the expiration' of onemoidlit^) or more, 
" bailor such attomQr or solicitor respectively have de- 
“ liveied unto the party to be charged theiewitiilj or left 
" for him, at his dwelling-house (6), or test '^dsbO of abode, 
" a^ bill of such fees, charges, and disburseineiits, written 
" 'iik.n common legible hand, and in the English. tongue, ex*- 
" cept tew temts and names of writs, and in words at length 
" (7), except times and sums, .which bill shall be subscriM 
“ with tlie proper hand of such attorney or solicitor; sind 
" upon application of the party chargeable snob biU, or 
** in any other person in that behalf authorwed^' unto the 
' '* Lord Chancellor, or the Master of the Rolls, or unto any 
" qf the courts: aforesaid, or unto a judge^or baron of any 
" of the said courts, respectively, in ^ich the busuiess 
^ contained in such bill, or the greajst {lart thereof in 


great coDwltation, drat'-tbe bill must. iM^^ivered before action 
brought^ lit order that the client may tpRBPOpportunity of took* 
ing it over, before he incurs further eil'pfl^. 

- (3) In this case it was said by the court, thdl this statute might 
be given in evidence unddr the general issne. , 

' (4) ChaiMi for conveyancing are not within this statute. ^See 

u-.ti . ':nwii_.«V....... .. Ko ...j .. n... — j 


peat. Hill v."iHigmi|ilirqfs, p. las. and t Bos. and Pul. 345. See 
. ato B«IIW*a^|^.14S. Money paid by an attorn^ for ceMtwhi^ 
hia efient is st^^imged to pay, is a disbursement within this statute. 
.CiwMer, l#ne, and Co. v. Sbee, t Camp. N. P. C. 437; ' ‘ 

(a) TlwW ’*.*mimth*’ here aseans a lunar month. '.Hnnl v. 
Mtqhi 5 Esp. N. P. C. tSs. EHenporough, C.4< 

Leanogatthaoouatmgdwiisudsi^tattflkieat sBeavteid- 


• ilt) Ey Btalujtei2^foe.l3i^ 
sndoslmtois may write hia bill of 
wittesd^ abbievlikBoauas arc ttoif'i 
laoguagw * 


nhtef, derbin'CcMMi 
used to thU ^lwglMi 
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** .amoaator value ahalt have been traittacted, dicy mfy tefer 
*' the biU. &c. to be taxed (although no action b«. dqiending 
, in such court. touching 

The foregoing provisioiis, bei^ beneficial to the subject, 
have N^(vM a liberal .ccmbructibn*’; hence, wiieie part ot' 
the charges bf an attom^s bill was for drawing an aoidavit. 
and for attendance on the par^ at thg'awearing. it was iMl* 
den, that they were charges for proceMh^ in court, because 
tlie oath must either he administerec^^^' (ire court, or by 
swne autliority dehgated by the court^dnd that an action 
coiidd not be maintained % the rCcovety of such charges, bc- 
cauaatk bill bed not beeti oeliveied.a moiiCh besfore the action 
was brought, So where an aetjon was brought for the 
amount of a . tail for business done at the quarterfeisiom*, 
upm a pfb||wution for an assault, it was holden, thtt ^li , 
action oo«l» not be maintmped, because there was' not ail^ ’ 
signature to the bill which had b^i delivered (R). 

The bilhnunt lie /e/'t with die parly charged*, foria Acase 
where die piaintilF had dtlntni his bill to the defondhnt in 
due time, vi^ acknowledged the debt, and said that he Would 
pay it, but that lie did not know what to do with the bill, 
upon which the plaintiiT took it back again, it wan holdeti, 
that die bill ought to have been left with the defendant; for 
the intention of the statute was, that the client should have 
due time to examine the rdiaiges marie by the attorney,* and 
take advice upon them, if nerressaiy. , 

In like manner it has been holden*, that althougii an aHoiy, 

k Winttflr one, 1^. ▼. Pufiir, 6 T. R. m Broofct v. Meion, I If, Rl* 909. 

*>43. u CrmNkf V. I C*uu|fo R 

I Clarke V. Douuvfin, 9 T. R. 694 . 4J7* v ^ 


(8) Duller, J. liuci ruled otherwise iii Ste|jlten«oti v. ITaylor and 
iuiother» York Summer Awixeob l78G» oo the 
tttte wot conHued to bumneao done in n rourt 
tomies are admwaible and fworn. Star tlie ftiatJNpii iMut uttir , 
tikto a G. a. Cs 38* and qutere lu wlmt oourU duel ilns word afon^ 
jKiid in § 33. refer ? > 

Ai»attoriM^*ailHU may be referreil to alf^^ ^ 

budnesa chafed waa <jkMie at the quarter itavimis. 

WiUiams. 4 To Ha potttMem cliarfjad 

allomcy’i bill, in a to enable the eonrt 

bill ^ tasatioti, thon^xip^^ it be eittiialj(|»r.eoii- 

riAdm t Boa. ami PuL N. Ab 3#$. ^ ^ a 
cnaii^rar a imxdtm the bill UaUa to 

be taxmL , $aadoui>* Bourn, 4 Campb. G8* . 
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ney shewe his client a copy of his bill, explaining the different 
charges to him, in ^ reaBonablcness pf which the client ac- 
quiesces, tlia attorn^ is notwithstanding bound to leave a cop5i' 
of the bitl with him. 

Where several are jointly liable to an attorney for busi- 
ness done*, the deliveiy of a copy of a bill to one of them 
from whom the attoiri^ has received his insdructionsr, is 
sufficient. 

The bill havifkg been delivered a month before the com- 
mencement of the action 4, and the party chaiged not having 
made any application to havothe biu taxed during that fater- 
I'al, he will not be permitted to question the reasonableness of 
the item before a juiy (0). 

vta an action to recover the amount of a bill ifcir business 
donebypiamtifl as attorney to defendant', it a|pbq{ed, tliat 
the bill, among other taxable items, contained two itemSf 
which could nm be considered as “ fees, charges, or disburse- 
ments, at law or in equity,’* viz. one item fur costapaid upon 
a discontinuance, and another for preparing a case and laying 
it before a special pleader. It was admitted, that a bilfhan 
been delivered, but insisted that it had not been delivered 
according to the diiei'tioasof the art*, and it was contended, 
that tlie two items not being taxable, plamtifV was entitled 
to recover upon them williout the previous delivery of a 
bill, for the impttrfect deiivc i^ was tantamount to uodehveiy. 
Kldoii, (*. J. said, “ That the rule which had been adopted 
('once/uing t barges for conveyancing, either did not stand 
on any principle, or itdei-ule<l tins case; that the expenses 
of uotiVeyancing, as such, were not taxable, they were not to 
be (xmsidered as “ fees, charges, or disbuisemimts, at law or 
in equity but if one single iU‘in, which might be so con- 
sidered, though to the amount ot 3r. 4(f. only, was to be 
found in ttie bill, the plaintiff could not recover for the ccih- 
vtyancingwtihout the deiiveiy of such bill; for m such case 
thechar^!^ conveyancing fell within the rule of the sta- 
tute, and pKse principles, namely, that wha^ was paid 

• PerlBtleiilaMscb, C.J.i'Csinp.N r Hill r. Hampbrera, a Bm SePul. 

KCsas. £ 3«3. 

p FuMbtllv. HMr, a Cuip.II. P.C. • It M been dcnvsrtU *1 ibrdelks. 

t 7 Ti * awfl c»uDtiii|(>b«aw loMtsd of bt* 

H VilUsim « Fotb, Dbm. 19}. dadUiig-boow, •« ib« ut iltNcta. 

tloopcrv.TiU, Do«(, 19S.& P. ^ 

— ; p-_ — — 

But the bill may be taxed bffiw action brought, ami Ubfity 
timcbefopi thercrdict ot jnd|nnent, uidcM tiie money hes beat 
paid. Shaw v. IVkenng, B. R. M. SO G. 3 . Dong. 19s. in n. a 
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foi:, conveyancing waa pmd in the chaiactcr and in the 
exercise of the duties of ai| attomey. and that tlie statute 
attached upon the whole demand, which he had in that 
character. If that were so, he did not see how the chargvs 
for conveyancing were to be distiu^ishal from the two items 
in this case.'* The other judges concurred with tlie C Ju^ 
tice, and it was hoiden, that the plaintili' could not recover fc^ 
ai^ part (10). 

The statute 2 Geo. 2. c. 23. S 23. 9 hly requires the 
livery of a bill, for tlie piirpoie of bringing an action ; and 
therefore, though an attoi;i^y cannot bring an action on liis 
bills till it has been detwered a month, that sU^p is « hot 
necessary to he taken in oriler to enable him to set it ojfT. But 
in this case he must not prcniaco it at the trial by iurprii|; 
he ought to driver it time enough id have it taxM before tri^l. 

Deliveiy of the bit! is conclusive evideiice “ against an in- 
crease of charge in a subsequent bill on any of the items con- 
tained in it; and strong presumptive evidence agains| any 
additional items. 

A copjj^of an attorney’s bill* (the original having bf^ii 
delivereu to the defendant) will be receiviitl in evidence, wiUi- 
out proof of notice to procluce the original. 

By atat. 12 G. 2. c. 13. S ** the. provisions contained in 
slat 2 G. 2. c. 2,3. $ 2.3. shall not extend to any bill of fws, 
‘‘ charges, and disburstnnents, due from any attcirney or sqli- 
citur, to any other attorney or solicitor, ,or clerk in Court, 

t Martin V. Winder, 0. H. U. i-i G. 3. u I^tvrrtilga v. BoUiam, I’bwii. U Put, 

Duttf. 19 (). n. 40. ^ . 

X AuUera^a v May, « Boa, it 


(iO) It may lie oliserved, that iii this case a bill Imd lieeu deli- 
vereik but not at tlie place where tim statute directed; but in a 
case where a bill hud not tieeii deltveivdi Keiiyou, C. allowed .the 
plaintiff to give evidence of couvevuucing busnieii, fiU^loughi be was 
precluded fniin recovering upon the rest of tlie deiiliiiMt, on account 
of having omitted to deliver a hill. Miller v. Towers, Pcakei N. 
P. C. 1 04. As no bill had lieeii delivered, l,.ord j||enyoii felt 
liimself at liberty to consider the deiuainkfor conveyaneiiig, in the 
nature of n demand made in miWtioii for coiiveyancing 
Per Lord Eldon, C. J. in 2 Bos. and Pul. 345^ The sax^ oi^ 
grille was laid down in Mowfiray, C«ent. one, 4cc. v. Plemiujg, M 
East, 2S5. Where no bill haifin^ delivered, the plaintiff was 
permith^ to recover for su<^ 'ttepis as w est not imxablV; although 
a bill of particulars had b<^D d^ivered under it judge's order, And 
Jiiich bill contained Other taxable items. - 
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but everyi^uch attom^, tfc. may uje aucb^mediea for the. 
“'recovery of ht»!*fre)!^ i^qai auch-^er attorney or 
“ solicitor, as he Height have done before the making (d tbe 
" saidactf*^ , v ' ,, ' • - 

It hw kiren (SkicI^ the ol^t and i^irit of thi» 
cb^ that the i^rictioRs of it Q. S. c. S3, thbiild hot be 

aspired where both paiti^ were armies, -when^ the action 
was brou^tf .for iii such’ case the de^tdant muStbe takeni 
to^ fully competent; to - imderstand Uie i^re of the 
cbaiges in the bill, «Ml to res^ :jhem if ^exortutant hr im- 
pro|ier. Hence an abUon may hh maintained, by one^tor- 
t^lfainst' another^t fot busutfp 4<u>6 hy the plaipn^ fot 
theSefendaot before he bebameii^ attopmy/withdut leaving 
a^ili ai|p^ according to the dUtectioits of stat 2 6. 2. c. 23^ 

It is dearly established as a rule of pUctice, |ll9ft;l|^ligende 
rannot be set up 'at a d^ence to aiv aetion (^u an i^m^'s 
bill* ; for the pfaintiflT does not come prepared to prove any 
thuwht^re tlian the.busine.ss done, and is nofYb aSituation to 
mm a charge 6f negligence (13,). • ‘t.,- 

« . 

y f cir4> ont^ IcCr v. Mfxwdl| oiiei s T^mplcr v, M'Uurbko, N. 

aH.Bt.599. ^ 


i 

(1 1) In NcIm^s Gacforth, 1 Enp. N. P. C. SSU Kenyon, 
C, ratetl, lYmt Vflicre an oflton is brought by one attorney, for 
busincmsdone us an o^ut tp anotber attorney, the plaintiff is not 
obligi‘<l t6 deliver a mil signed. Sch.* also Bridges oh^'. 4ccs v# 
f'Wnieai, Peake’s N. p. |C. 1, 2. S. P. admitted. But the bill of 
nn ligent to an gttortie)^ih the<^iintry, may be faxed by the master. 
Dixon ut Plat#, Doug. 199* n. (!.] 200 n. JEx parte BearcrofV, 
C. Be £• 7 Geo. 3. Doug. 200. n. 

J(I2) I do not go the length of saying that in no case can ni|^li« 
geitee in tb^fg^v suing be uscsd as a defence to^be action, tbough 
1 think if usedf where tlie negligence has bm sum, 

that w whom the business was done hat theridbw 

kbit all iPiibility of.bem^ from such business.” Per Sir J. 
Afans&iilat^. C. ThI' same doctrine was )aid down by Lord £1** 
leuborimj^ib Farnsworth v. Garrard, M. *Ts 48. G. d« B. K. I 
Camp. N* P. Cv 88. « The ht^Mr. JurtkeBuUi^thbu^ (and 1, 
jn d^^ference to so great an autnoij^, have at times ruled the same 
that in dmes of this UmL a ctoas action for tlie fu^tgence 
was iieceiMary ; but tbgl if the W|pt|| Wdoncs the plau|dff mnst 
cov^for it. llmice smie tod a dpiren 
•ubjoet; ahdl n^ co^ertbW^die,,coc^ tllms 

* SOe Dcacw v. Dartvetl, 3 Csa»p. K. P. C. 45r 
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" Aa attoKicy.ilaot liabfeto be aaatned ttlAe poor rates in 
TeqpiktbftheprofittQf hisproiba^*. < ^ * 

Aasubiiwit on an attoroey’a bill^■--To piove that a copy 
bf the bin hail been (te)ieefed pulauant io.Uie aiatiite, Ute 
plaintifTs clerk was oaHed, Mrho awerb thfft Jie Iwd deliverpU 
to the defendant a bill s&iied bgr tbe piaintin^ containiq^an 
^ount of tlie busing done. He wan then pioveediug to 
siirte i;)i» itemaof this oilf firom the {daiiitift'*8 oboks, when 
the defeudaars o^nsel ohje%dl <idiati’no uofioe had been 
pfiven to.prod\)ce it lb was insisted that this wah umieaes- 
»ary,.ii^ Joiy v. Orcharddlft Be*. & Put. ath and Anderson 
V. May, S Bos. k PuU^7. Were cited ; but per Lord Etten* 

a R r StartihiiU 7 T. R M. Ii PkillMMt <S(«t Me, CbM^ 

a Cmbi*. M P. C. 110. 

* 


had been no lieiieflcial nerving there ulmll benb |my ; but tf 8omttl||||ie* 
liiliaa been though not to tlie extent exfieoted, tluii tbltnil j|ii to 

the iiinoutit of & plaiotiff ’« deui^Ua leaving the Uereiutent to hia'no^ 
tioii tor iiflgUgencc*. ThetrlaUn aliall U; eo-exteio^ive with tlie 
There t« tf^diatifictioii, lioweveiti tii thia mpect Itetween ft coritmci 
ai^uiecority ; for in ait action on ii bill of eKcliaiitfe» a imrtial 
failure of <*oii|ul^jtion in no ilefecice ; hr ivhere a bill haa bcOU. 
ttccepteit for tlie tirice of aouie haitis* which tumeef out bo bihl iliar 
tlie^’ were uliuoNt uumarketitble ; this waa l^ldeu ^be no dethiicp» 
but the defeiiilant niuBt hid rcikuxly. by a croaa artioii. Mdbpiu 
V. KichartlHon. I Cornp. N. P. Cb 40s tn recogniBecniy IJA; £lkm* 
imrougbjj^^t;. J, in Tye v. Gwynnoa ^^Camp. N. r; C.04& in 
Morgan n Kicharrlaoriy uioim^* had been (laid into CRUirtv hulAadh 
Ktleiiboroiigh aaiilt tiiut tliat circttuiHtaiK^ fomed no ingicdientia ' 
the opinion ne then ,ttprcBBed«"-~A. and V* entered IhUi ait*4i||;raa« 
merit for the sale of tlie lease of a hOuse ; U# was let into possiMsIpn 
and accepted a bill for the piircliase uiotiey t i» an action brought 
by A. against B. for ii6ii«payineiit of the billy it was lit^et^ that B* 
could not delenit tlie action by proving that A. had (n M^ to eke« * 
cute an assigiitneiit of the lease—but tlmt Bs m crlm., 

action* or go into ec)uity for a specific TH*rforinaiiceb*<^1|ipM y# 
Jonea* O Camp. If. P. C. SB. See further otLtliis su^e^^w caiie 
of Fisher v. saniuda and anotlier» I Camp; Ns P. <J. IfiOs wberd., 
Ellaiborough expressed an opiuioii» that whtav 0^! %ctu> 
been brouftiit for the value of goouayfiimislic*d at a stipulated pri^ ' 
and the purchaser does iiot» eit^ in bar of the actiou* or to ^^1^ 
tlie damages, object to the quality of the goods, but allows the 
ler to t^ver a verdict for m^^ll j*hce agie^ upon, he ohcfopt 
aAvrwaids inaln*aiti a cross dCm# on^the ground bf Bte .^oods 
being o§m bad quality, and unht for the l^Srpoii for wUdi tliay* 
wereofdekd. 


M 



ATTORNEY. 


l(j-2 

borough, C, If there me two contcmiioraiy writings, th<* 

countc^rparts of each other, one of which is delivered to the 
opposite party and the other is pre8er\'ed, as they may both 
be considered as originals, ana they have equal claims to 
authority, the one which is preserved may be received in 
evidence without notice to produce the one which was deli- 
vered. So it must have b^n in the cases which have been 
cited, and if a d:ipiicate of the bill delivened is oftered I am 
ready to receive it. But I am quite clear, that this evidence 
from the plaiiitiiT^s books is inadmissible to prove that 4 bill 
was delivered according to th^tatutc. I approve jof the 
practice as to notices to quit,^nd I remember when the 
point 30^ first ruled by Mr. Justice Wilson, who said that if 
adupiil^X^* of the notice to quit was not of itself suiiicient, 
no inorir ought a dnplicat# of the notice to jDroduce, and 
fhus notices might be required in infaftum.'* rlaintitf noii- 
suited. . , 

of An action on the case m<w be 

lipPiliitied by a client against his attorney fnr negligence or 
ithskilfuliiess in the discharge of his professional duty ; as 
where an attorm y neglected to charge a defendant (a prisoner) 
in cKecrution within the time allowed by the pnicticeof tlie 
court, by retfe<*n of which neglec't the defendant was super- 
sodcil; it was lioldcn®, that the action was maintainable 
against llie attorney for negligence, but that as it sounded in 
damages, it wil c onijx'tent to the jury to find what damages 
tliey tliought fit, and that they were not rest mined to find tin* 
anioiint (»f {\1^ whole debt, in a cast' where it appeared that 
thet debtor was not totally insolvent, and that the creditor 
might probably in time obtain some part of his tleht by exe- 
cutions agaiiM* his gOOils. 

But it is n«»t every neglect that will subjtH?t an attorney to 
such an action ; for an attorney is only bound to iisw! reason- 
able carc;,!^ skill in managing the business of his client. — 
He is oidy iiabie for crassa Nc^lh^entia . — Hence aic action 
cannot l^immUined against an attorney for negligence in not 
dis(x>veiiiijg a nefec4in the memorial of an amjfuit>% wliich was 
subseipiently holdeh to be a deftvt, upon a doubtful construc- 
tion of the statute ■ 

, The solicitor under a commission of bankruptcy is hot 
Ikible in the^irst mstaiicc lo the messenger, whom he nouii- 
uates, for his bill of fees; but if ,tbe solicitor agree* with the 

4x ¥. Miner; s Wk . ass. See a Raikie r. ClinnaieM. s N. P' 

Ptit V. Yntdcii, 4Bttrr, goSo. C. 17. 
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petitioniQg cn'tUtor to work a commission for a sum ccrtaiii, 
ami reqtive a great part of that auni, he will be liable to stu h 
messenger*. 

In an action against an attorney* for suflVnng M. 0. a 
ilebtor in custody at the suit of the idaintilT to bt‘ sujM'rseded, 
it was avernsl that M. C. was indeWsi to the plauitilf. It 
uppeansj in cvideiwe tliat at the time of contracting the. taip- 
l>us(si debt, M. C. was a married woman. This was holdcn 
to b« a fatal variance. 


f Lee e. Ayrtoat one, kc. Peake'* N. 
P. C. 119. 


* Hartoy e Juckea, $ M. ft S. 4Sll, 
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df AgretnunU relating to the Sate of Landt and 
Qoodi by Auction. Caeea inhere the Duty attaches. 
lAtAUky of Auctioneer. RecMery of Depant and 
Inteim on Defect ' of Thtle.* 


A SALE oi-lanis by auction i»» within the 4th section (1) 
of^^ statute of frauds' (3i) Car. 2. c. 3.), Ihul to make it 
binraw, the solemnities required by that statute must be 
obfeei^cd*: auctioneer is to be considered as the accent 

of both parties \ With respect to sates of goods by auction, 
it has not b<-eb decide<l*that such sales are within the 17th 
section (4) ofthe same statute ; but the lietter opinion seems 
to lie that they are. Assuming that they are, it has been 
determined that the auctioneer is the a^nt of both parties, 
and that a note or memorandum in writing of the Mrgain, 
made and signed by him, will be sufficient to give validity to 


a WaHcer r. CoutUbW, i Bat, It Fnt 
a(i6 


b Krme>sT.Proctort3Vet. ItBeamciv 
57 * 


(1) Bv which it is that no action shall be brou^^hl 

whereoy to cluir|^ a defendant U|>oii any cuiitmet or sale of 
** lands, tewnents, or hereditaments, or any interest in or con* 
** ttnicMi the agreement upon which such action sliall 

be broiijj^MlI^^'Mne memorauduin or note tliereof, shall be in 
•* witting, and signedby the imrty to he charged therewitlli» or some 
otlier person tliereunto by him lawfully authorized/* 

(^) By which it is enacted, that ** no contract for the sale of any 
^ goods, wares, and merc'handiies, for the price of lOl. or upwards, 
. shall be goM, except the buyer shall ac^t part of the goods so 
** sold, and actually lUense Uie same, or give something in eameist 
** tohtnd the bargain, or in part ufteyment, oy that some note or 
memoiandttuitiiwnigiig of the siAe*bargain be mathMUid signed 
** by the parties lo be charged by such contiacl, or thrfr agents 
** Uierininto lawfully authorized/* 
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tli« contract. The defcndaut bought a lot of g«x^ for more 
than 10(, at an auction*. Cataloguea andniomliiioits of sale 
were pifhted, and the defcndwt was the- best bidder. The 
auctioneer wrote tlie defciidaitiiila name, and the uiice, against 
the lot in the printed catalda^, by order of the defeiMaut. 
Between the day of sale and nie time fixed bj’ the conditions 
for taking tlie lot away, thfe d^endaiit aent his 8er\'ant to 
them weighed, which he- did. Hie deteiKlaiit neglecting *to 
take away 4he goods, they tirere resold 4it a considerable 
loss, and an action was brought for the diflerence ; and tine 
court stiongiy inclined—l. That salea'by auction were not 
within the statute of frauds, because a number of persons 
are generally present, rfrho can testify the terms of Jhe con- 
tract:. & Taey hcklthc contract here was 8Ufli«|||y re- 
duced into writing and sigiiM of^the dipldj^'si 

for tlic auctioneer fur||iat purpose was his agent (.'}] ; 3. They 
held the Weighing by his sen'ant was a dihvery : 4. Yates. 
J. held,' fhat^ SK the contract was ex^utory, vnk the l^to ' 
be taken away^ six weeks, it was liiot witliin the HlHIe 
(*)■ - ■ . - 
A lucliiing at an auction may lie n-tractert before the ham- 
mer is clown, because the asamt of t|io seller is not sigiultetl 
till that takqi placed ^ 

Verbal declarations of the auctioucct> supi^racldiiiK any term 
to”, or contrary' to the printed mulitioiis of milcg Ure not 
admissible in evidence. w 

An action will not lie a^aipst an auctioneer for selling a 
horse at the hiplu*st pria* hid for him*, contrary in the owuer*s 
expn^ss directions, not tor let him go uiHler a larger suni. ^ ^ 

c Simoii V, Mutivoi, :) nurr. 1931. ^<1 v.Cry^, a T.ll. US. 
morr fully •laird in Bull. N. P. aao. c Foirell v. Ktlmuudll^ lH 6. 
under the name of Simoo v. Meti- I CsitniiU v. Erliart, I II. Bl.'ftSs)* 

Tier. Bcfti Repurt in 1 Dl. Rep. 599 . g B«aiR||j|l v- Cbrivtie, Cuirp, gps. 
cited ill Mmoq v. ArmiUige) 13 Vra. ' ’Mr'' <. * 
juu. 8&. 

^ : i^TTr . — ^ 

(a) TIi'm nile hat been acted upon ever tiiiec |}ii|jp^»iQii ; and 
in conforroity with tucli rule, it hat btwn hokh^^ml^ valcw 
made by broken actingdietwecii tlie puriiet httyina tind MdlitiR* the 
memorandum in the broker's book, and tlie liouf^t and told notes 
transc'iibed therefrom, and delivered to the buyers and tdUers re* 
spectively, are a suificiefit coinplianos witli the statute to render tlie 
contract of sale binding on ea^ See the o|itnion Lord EUaRk 
borough,!^ J* in Hinde v. Whitehouse, 7 ^60* 

(4) If any money it paid il, though shorl of die sum 

stipulMdt^theoonditiobsiai^ as/ud^llmaiusttmieer, 

it win bi|d^bamii| quoad Uie anctkmiPu BTinsoa v, Bober* 
dean, Peakrs N. P* C. l«o. 
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'I'he plaintiff was an auctioneer, and employed by J. S. to 
sell Ills goods by auction^ The sale was at the house of 
J. S. ami the gm^ls were kfiowii to be his property. The 
defemhiiit bought goods to the amount of 7K 6d. and af« 
U?r packing them in a cart, which he had prepared ready 
the door, paid the plaintiff 2/. 4^. (W. in cash, and put a iSp- 
ccipt into his hands for five guineas as for a debt one from 
J. SI. to the defendant. While the plaintiff was hesitating 
about the propriety of taking the receipt in fiayment, the 
defiftnlant drove off the cart with the goods: afterwards the 
plaintiff, being called upon by J. S., paid to' him, as he re- 
fused to ac'cept the receipt, the whole sum for which the 
goods \|irf‘re sold to t!ic defendant, and brought an action 
agai)ist^®e defendant for goofls sold and delivered, money 
had audit. received, &c. in order recover tlie five guineas. 
Aftt‘r verdict for the plaintiff. Lord Lougiil)orough, Gould, 
' Jm and Heath, J. were of opinion, that the action might be 
xnuintained, on the ground that an auctioneer has a' special 

in the goods which ho'is employed to scdl, and tliat 
tlu: same thing Whether the gof>ds be sold bn the pre- 
mises of the owner or in an auction-room. Wilson, J. 
thought the vcrdic't right, 1. Inasmuch Jis the party who 
has gained possession of the goofls should Ik; estopped from 
saying, to avoid a just payment, that tliem was not, any 
property in him from whom the |K).ssession was derivetl; 
2. 'rhat every^part of the declaration was proved, and pro- 
p(*rtY was not stated to be in the plaintiff, but only that the 
giKMS were sold mid delivered by him to the Jlefendant, 
which w’as proved, and afforded a strong reason, why the 
defendant should not be permitted to dispute the effect of 
the sale and delivery. 

If the owner of an estate, put up to sale by auction*, em- 
ploy ptiffers to bid for'^i|iin> it is a fraud on ttn^ real bidders 
(5), and the highest bimer cannot bo compelled to complete 
the coutinct. 

■■■• ■ V# ^ 

)i WiUinms i H , HI. $ i . t»y Crone and LaiTreiire, Jt. in 

i Howard ? , Caatie,' d T. ft. 64^. recog* a T. ft. 9 a, 9S. 


, (5) Tlic owner may legally and fairly bid, either by himself or 
fp Uguntt if before the biddtiig bt^tna gives public riotH*e of his 
iiUrntiou, oiid in such easca if he becomes the purchaMr, he may 
claim an .allowance of the dotie»»^{|||^ the stutules 17 3. c. 50. 

s. 10. and Ip c. 56. s. Id.) that the notice required 

be given, and tm deliveiy thereof veriti^ upon the oath of the 
auctfoueer, together with the fairness of the tiansactioo* 
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If tine a{;fnt of the owner pul jip an estate in so many 

aiul no [K^rson bidding for tin* smiu% hr* puts it up 
;i^in, in fewer lots at other prices, and stitVno person bid- 
ding* he puts it up agahi in one lot at a ('<*rtaui price, and 
on tU^re not being any bidding, the estate is withdrawn 
froto this is not a biddi/fg of the owner by an agent, 
1M> as to aubjeet tlie parly to the auctipn tluty, for warn of 
a notice in writing to tlie auctioneer (previously to tlit^ aue- 
tion) of sucU iigency, as requireil by statutes 3. c\ 

((>) and 28 G. 3. 87* in order to excuse the owner iVoin 

the payment of such duty. 

k Cniso V. Cri»(p, 3 R. aaf. 


(6) The statute 19 iu 3. e« 56. s. 3* reciting that a duty of Bd* 
in to be )Miid for every 20#* of the |iurrhiitH* motie) uritiiiig by sale 
at auction of any, interest* ^c. in any lundsi ^c» and Oc/L. for wcrv 
20#. out of the jiiirchuse money arUin^^ by sale at uitctiois 
fixtures, ftirnitiire, ^c. aiul that doubts may arise, 
duties are payable for any fiart of t»ucii piireluiKi; money not amount^ 
ing to 20f«, to obviate such doubts, eiiac’ts, and declares, that the 
said duties were iiiteiuled to be cliargid f<»r every 20i, of the Miid 
purchase money, and so in projNirtioii, ^ 

By sect. G, **The swiid duties an? declared to be a cJiarge ii|»on 
** v\x*ry auctioneer or hclter by comiiiiHsifin, ininitHliutely from himI 
** after the knocking down of the haintner, or otber c loHitig of tju* 
bicMiiig, at every tmie by way of auction, and that the fliilie» ho 
charged, shall be paid by ever/ »«ch auctioneer nr seller by eom- 
** mission, in imiiiiier and at thctiiiuxi tiirretnalVer tneiilioiu d/* 

By sect. 7* “ livery auctioneer receiving ills lieence, slnill give 
“ bond to his Mujcslv in witli Hur«*tit.*H, that lie will within 28 

** days after each and every sale, by woy of auction, deliver at the 
“ excise office in Loudon, an exact and partieiilar account tii w rit- 
“ iiig, of the total amount of the money bid at eucb wilt*, A c. and 
at tlie same time make |juyineiit of all Huch Humi of money as 
** ttliah be due to his Majesty in piirsiiunce of Winch stub 

** he is thereby authoriz<xl to retain out of the arising by 

•• such sale, or deposit made at kucIi sale, or otri5i3sif ijpcgver the 
** same by action of debt, or on the cutie, against such person by 
*• whom such auctiouecT shall Ire eiuployecl, 

Provided (by sect. 12.) *Mhat incuse the real owner of any estate, 
** put up to sale by way pf auction, shall Im^corio the purA^ 
** ser by means of his own biddiog, or the bidding of any other onmis 
** Itphalf,^#. at such sale* wjftiout fraud or coiluipon* tlien and in 
** such case the <^mmiiwio{idjplTexciHe«4'e. are authorized atid re- 
** quired to make an allowance to sucIi oWiier <^the duties ariMte^» 
** by thU act upon such bidding, provided notice be given to tiu 
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An auctioneer was employed to sell an estateS tiie lowest 

E ricc of which was, fixed by the owner, and written down 
y him on a piece of paper, which was put under candle- 
stick, at the time of sale, with the privity of the auctioneer, 
but not signed by the owner, nor any notice in writing given 
to the auctioneer of the price so set down, nor had the auc- 
tioneer given the prcjvious notice of the sale to tho collector 
of the duty, as required by the acts of tlie 19 (». 3. c. 5(). aul 
28 (r. :i c. 37.; but (jeing asked at the sale, whether he had 
taken th(* proper precautions to avoid the duty in case there 
were no sale, he said, that it was his mode to fix a prices 
utidrr the candlestick, and if the bidding did not come up 
to that price, it was no sale or duty : It was liolden, timi 
the (Infer having attached, though^ there were no sale, for 
want j6f taking the preeauUoiis nHjuired of the owner by 
the statutes, under such circumstances, and the auctioneer 
having been sued for the duty on his bond to the crown, and 
eompellcd to pay it, he could not^-eCover it over against the 
owner; behaving in effect warranted, that proper pre<^u- 
thliia^liud been taken to prevent tlic duty attsiching in the 
appent, though both parties wtTe mistaken as to the law. 

In an action for wonty paid^ laid and expended^ i8^ap- 
peared in evideiux*, that the defendant had einnloyed the 
plaintiff, an mictioneer, to sell an i^tate. 'fhe plaintiff ac- 
cordingly put it up to sale, and it was kma ked down to a 
pun^liaser, who aftenvards refust^d to complete his purchase, 
on the ground of a defect in the title. v\n act ion was 
brought against the present plaintiff, to recover the defmsit; 
notice of tlie action was given to the defendant, ami he was 
n*qui red to defend it, but declined: whereupon the plaintiff 
paid the deposit and interest, together w ith costs of suit, 
and now brought this action to recover the same as well as 
the auction duty, wdiich lie had biH'u conipelle<l to pay. 
Lord b^leuborough, C. J. ‘^Thc money paid ou account <»f 

I Ctt|i|i Toph«ni,0 EatCt R. 3,0.:. 

** anetiooter before such bidding* both by the owner ami the person 
•• intended to lie the bidder, of the latter la.Miig appointed by the 
•• foriiieri &c. to bid •, 8tc. ; and in case of any unfair practice, 
V then no such atlowunce slmtV lie made and hy stat. 28 G. 3. c. 
37«a. 20. this notice to tlie auctioneer is requir^ to lie given in 
writing. See further atatuten relati%’c to auctions and auctioneers, 
!ig 6. 3. c. (^.^2 G. 3. c, I I.t- 36 G. 3. c. 133. s. I.— 37 0« 3. 
c. I4» duticM.— ^ G. 3* Cn 84. a. 43 G. 3. c« 93« s* 1» 3, 3« 

auiendod by 43 Ok^ e* 130.— 43^G. 3. c. 30, dudes. 

• 8«c 43Q. a.c.93*«- i*s. 
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Uie in the cause, cannot be letloverod in this fonu of 
action, wliich is for money paid only ; to recovcy in such ac* 
lion it slioutd appear c7eor/y to be money actually and ms 
oeasarily paid to the use of the party, 'riiere should nave la'cn 
a special count, inasmuch as the njrht of the plaintilV to the 
coats is not so apparent. The plaintilV in i<;ht have defended 
the action of his own wrong, and without any authority from 
the defendant. If he bad clone so, he would not he eiititliMl 
to call ujum principal to my the costs, and in tliat case 
they would have lH?en incurrea without liis consent. If the 

t ilaintitV had cU^dared specially, ihc^ defendant would fluii 
lavc had notice of these pohits, the plaintiH'^s crlaiiir would 
Iuiv4‘ l)een on llu^ re<*ord, and the defendant might have bee ii 
prepared to contest it, which, undt r the present de^lunition, 
he cannot ; the plaintiff' may recover for tite money aetiiailly 
paid on the other accounts.” Spurrier v. Kldertoiii^ ivs|K 
N. P. ( \ f. 

VV*hen' an c*slaU‘ is sold by auction®, if a good title is jiot 
made out ac'c'ording to the conditions of salt.^ and an action 
is hrouglit against the auctioiuvr for the retwery of tlie 
posit who pays money into court, sucrh :ution may Ih‘ main* 
tained, the deposit not ap|K*aring to have bccui paid over to 
the principal (7). 

It must Ik' oliserved, however, that in this aelioii the dev 
posiroiilv, with intere st from the time of sale, and not any 
further damage s for the Hiip|>ow»cl 'goodness of the bargain, 
can Ih* recovc^n d In easc-s c^f this kind, ii is pro|HT to add 
to the declaration n specific count for the inlvreKt,for interest 
cannot lu* rec*)vcred on a count for money had and reeei|[iitl 
'riir expeiu es incurriMl in invtiiiiigating the title may Ik* re- 
covered, if laid in the <leclanition as s|Hrcial damage ^ hut not 
on the count for money {>aid^. 

When* leusi'hold premises are sold by auction and tJie 
lease containing the usual covenant to repair is prciduced and 

m Boroiigli v. Skinm-r, 5 Burr. p Pmtt v, Ellit, Liiir of V. 

n Flurffiu v, Thornhill, j Bl. Kfp. aiui P. p. 5 hh. mI. Juurv t. 

in7H. « Dyfcc', ib. 5Si|. Tnmtf w. fhuiurniii, 

« Wnlkrrv. Continbic, i Bon. Sc Pnl. ib. i77- Riehnnin v. Bnrioii, | K«p. 
307 T«p|ivit(l«n V. Randall, j Bot. >i. P. C.o6H. 

St Pal. 47i!. S<*d qiifrrr. And «c« q CamAc'ld v. Gilbert, 4 Etp. N. P. C. 
Ifaberlei ▼* Robins, S 'I'aunt.OiS. d21- 

V 


(7) AueiionetT is personalty Sable where lie does^4at name his 
principal. Per Kenyon,.C* J* Ifauson v. RobetdcRu, Peak*s N. 
1\ C. 120. 
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read taChe bidden, if a part of the buildings, e. g. a summero 
house, denii|ed,.aiui described in the lease, has been pulled- 
down' before the sale, the purchaser is not bound ‘to cogt*.. 
plete the purchase, and may recover his deposit. N. The suiti)^ ^ 
mer'house was not described in the particulars of sale'. - 

Assumpsit for money had and receded*. Plea, 

This action was brought ft> recover the deposit money j&id 
by plaintitt', who was the 4>urcha8eE of an .acuity sulwby 
defendant (an auctioneer) at a public auctiqp.* One of the 
conditions of sale was, that a good titld should be made'out 
by the lOth of ^uly. In the.bc^inning of July the plaintiff 
called on the seller of the annuity to shew^hitikthc title deeds, 
but he afit having them in po^ession, ^ve him an abstract 
of tlu^le which did not mention %ny of th^ deeds. Bear- 
croft suggested that appliqatioiM>ught to have been made to 
the vetid^ at an earlier period, in order to enable hipt to pro- 
cure the title deeds by tne lOti^of July. 

Jl^enyon, C. J. “ A seller of an estate ought to be pr^red 
his title deeds at the particular day. A court of 
under particular circunnstanccs, enlarge the time* ; 
but then, the circumstances entitling him to such indulgence 
must clearly appear, which is not the case in this instance. 
It is objected, that the plaiutiff had nd right to the possession 
of the deeds ; but though he had no right to keep them, he 
bad a right to. inspect A court of equity would have obliged 
ihe vendor to give attested copies of the deeds at his own 
expence, with an undertaking to produce them thereafter at 
the vendee's expense for the support of his titly. As the sel- 
ler hw here foiled in completing his engsigeniient, plaintifl' is 
entit^ to a r4um of the wposit” V erdict for plaintiff 
amount of deposit 

Ap action for fboncy had and received was brought to re- 
cover the amoant of a deposit paid by tlie plaintiff to the 
defendant*, on an^agreement for the purchase of an estate, 
the defondqiit having foiled to make out a good title on the 
day when <1^ purchase was to be completed. The abstract 
of the tilfo 'delivered to the plaintiff began in the year 1793, 
and after reciting that the deeds relating to the estate bad 
been lost, stated a ffue and non-claim. Upon inquiiy it 

« , Cmi(w V. Wonw, 4 Ckaipb. 469. 4 Vc». jaB.689. CileS aliaby 

• Vrrry *. a £49. M. P. C. GnbsB^ UaMrod*. lind- 

640. . • BSB, s Vc». jaB. 797 . Ser atm 

t LaBgfiwdr. ffot, 9 V. WHttm*, 63OU5, ,, Vfyim T. Mmrffon^ 7 VMcy« 909. 

But m Uoyil Vv Collcit, fk Court Corubliir. Rowley. B. R. Middletcx. 

«r CiMMicery, tiUk Kor. 1793 . 00 Slttlnfioflir M. T, 40 G. s. MSS. 

nioUon for ii^onctHMi. 4 Bro. C. C. 
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was found that the fact of the deeiU ImTtag been lost was 
not true. The counsel fof the defendant said* ^they were 
lUldy to make out a cood title. « Kenyon, C$J. A^k t6 the 
aditiincnts which I tmve long entertained lelative Ui the 
purchase of real estates* I find no reason for rectnliiig from 
tfail^i. 'rhe^ have been c^nfirtned by conversing with 
those* whose authority is much greater than mine. The 
veaMflor must be preparfid to mukc out a good title on tlie 
day^ when thb .purchase is Uk be complete Indulgence* 
I aril aware* is ofteii''giveivfor the purpw of procuring pro* 
bates of wills* tetters of admiiiistmtioii* and acts of |>arliic« 
inent. But this indulgence is voluntary on tlie part of the 
iiitr^rided purc haser'; it is the duty of the seller to^ ready 
to verify his abstract at^the day* on which it wiii|peiHf* 
that the purchase should ba rompleied. If the de- 
liver an ahstnic*!* setting forth a dtfectivo title* the piaiiititf 
may ohjeci to it. No man villas ever iuduced to take a title 
iik^, tin present. A fine dlici non-claim are sood spiices to 
aiinilW title, hut they wilf not do aWm*>. 
exceptions in the status in favoiiV of infiinls* feme 
dcf‘. ICrskitie for the defendant: I understand your 

Lordship to say* that though the defendant c:Hti now iiiuke 
out a good title* yet as that title did not forin a part of the 
abstraef, the |ilaiiititr may avail himself of that c:irciim- 
shiiicer*' Keii>ou, C. J. ** He cwtainly may* luul avoid the 
eontrac’f. When the abstract is delivered by llie seller* he 
must be able to verity it by tfie title ileeds in his |M^s8i‘ssioii. 
Asa gtxKl title was not made out at^ the day fixc<l* 1 shall 
ilinx’t the juiy to iind a verdict for tlie deposit* w^ilh iiitiTest 
up h) that day/* 'fhejury found a verdict for the pfainUtf 
acconlingly* "" 

A contraet to make a good title* means a-title gixid YM>tb at 
law ami in^ecpiity. Therefore in an action to ^recover back 
the deposit on a purcliase^^iypoii the veiidcjr*s failure to make a 
good title* a court of laW will colluVerally inquire whether 
the title be gooti in equity. 


X Maberley v. Rotniw, S Taunt. 6as. 
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* 

BANKllUPT. 

. 1. 0/ Persotu liable to he Bankrupts. 

II. Of Persons not liable to be Bankrupts. 

III. Cf the several Acts of Baifikruptcy. 

IV. Of Property' in the Possession of (he Bankrupt 

as reputed Owner. 

V. Of Payments made tb and by Bankrupts, pro- 
<■ tested by Statutes. 

VI. Of Actions which may bl brought by the As- 

signees pf a Bankrupt, and in what Manner 
they ought to sue. 

VII. O/* Actions by the Bankrupt. 

VIII. Of the Pleadings. 

1X> Of the Evidence, and Witnesses. 


1. Of Persons liable to be Bankrupts. 

Any person (H befng a trader, and capable of contracting 
in the way of trtule, may become a bankrupt. 


' (I) Lord Hardwire,) Ch. refused to supersede a commisuon 
wVich had been taken out apiinst a rierg)'man, who was proved to 
have been a trader, and hacT committed an act of bankruptcy, al- 
though it was urged that cdeigvuien were prohibited from trading 
by stnta SI Ho 8« c. 13* s. 5. and that all contracts made by them in 
trade, were bylhat statute declared to bo void. Ex parle^evmot. 
I Atk. 1^.— a1so»po tNlIt of the MmebcM>k, where LonI (lard- 
wicke said, that a comimalioa of bankruptcy had been taken out 
against a peer, an Earl w Sufiblkt for trading in wines; and though 
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A feme covert, sole traded according to the custom of 
Lbndon, may bind herself by contracts made for tlie sup- 
port of her trade, and consequently a commission of bank- 
rupt may be taken out against her with respect to l>er separa- 
rate.effects in trade*. ' » . ‘ 

The tenn “ bankrupt,” is appiwriated exclusively to tra- 
ders, and to sucti traders only, as are either witliin tlie ge- 
nerd or specific descriptiona 6otitained in the several sta- 
tutes relating to bai^krupts. From tliOK statutes, and the 
constructicS) which' they have ruwived in adyudged cases, it 
may be collected, that tlu: following persoiis arc subject to 
the bankrupt laws, jirix. 

Any person, natuntj jiom subject V alien*, or.^jdcniMn 
using the trade of merchandize by way of baigaiiimj^, ex- 
change, n'-ex change, bartry'; cheveaance, or otherwise, in 
gross or by retail, or seeking his dr her trade or living, by 
buying and selling; banker* r brickmaker, that is a (H'Ohm 
who nmts a brick ground, and . makes bricks thereon |ur 
public sale' (2); broker^ (1); ' bulclier*; factor^ ahbe- 
(nakcr|(d). ' 

It t^iTie V. PliilU|>f| 3 Burr, 1776* and rernvinff tbe jnilg meat In C? B. ( 3 ) 

I Bl. R. 370. * Siiituii V. \VcTlt*y» 7 Rublr 44i. 

b 13 Khz. c. 7 'a« !• I Jac. |, c. 13 . f 2. f ^ O, 2 ciio. ■>. 39. 

1 * 21 Jac. |. c. 19 «. 13 . % Daily v. Smitli, 4 Burr. 214(1. 

d s O. 2. r. .iu. b. ag. h s €«. 2. c. 30. • 39. 

« Weill V. Parkcfi U. R. | T. R. 34. i C'tiim|»e n«riir,rra. CW. 31 *bUa* 

Ivy y. Oibttbtoii^ C>o. Klls. 2(iH. 


there be Home powcr» ihut tlie coiiitiiiwiinni.TM of l>Hiikni|iU 

coulil not exert'iM* iif^uiuHt a |>eer, yi*t» tliis* hu 

tni^lit he liable to a cotnmi^bion oi*lmnkru|)te\K i/he wovhl irofle ; 
and ko ini^ht a nieiiil>er of the Iloiine of Commons. S<re iiIho HIkIi* 
morev. MoUoy, 1 Atk. 20(i. where Lord llanlwicke ^id« that a 
public ofticcr^ ai an exciseman* &c. if a tnaler* made himseifMub* 
ject to the bankrupt laws. A servant of 4111 atnbaawador may be #, 
bankrupu 7 Ann. c. s. 5 . 

( 2 ) Lord Thurlow, Ch. held* that u pemon who «ol 4 larj^e i|naTi« 
titles of bricks, made of earth taken from tl|e waste, without any 
licence from the lord, was a tnuicr. Ex patte flarrisoii, I Bro* Ch« 
Ca. 173. 

( 3 ) It must be observed, that a wr^t of error was brought on this 
decisioain the House of Lords, which was there arf^iKHl, and Uiere* 

- upon the following questions were put to the judfm: I. witether 
the Boding in the special verdie)^ was suBicient, whmupoo to ^ive 
final jnd^raent; a* if the Biiding was insuBicieot, what award 
oufcl^t to oe made on sudi dnding ; 3 . wbBthcry if the Buding was 
sufficient, the plairitifl'in error appeared to be a trader within the 
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Innkeepen'* and publicatuiH who sell Uquon out of theif 
houM28 in lary^ quantities to a// persons.wbo apply for theaa< 
have been holden to be traders. So a perscHi, who haf^ 
been a horse-dealer, became a fermer,, and in two>;iycspt 
bought and sold, for profit, ^ or six horses, not calcuttted 


k PatmM r. Vaughao, l T.lt. SSS 
I Holme of Pkret. 

Y. Botf|li, B. Ks Undoa Silliiigi, 



true intent ami meaning of the statutes concerning bUnkrupts.^ 
And the Cbiefflaroo fatfvinjjp deliverifd the unaiiimouB opinion 
of thojunges present upon the dfst question in the negative, and 
upon the second qiiestioni that a writ .of ventre facias de nova ought 
to be awarded, it was thereupon ordered and adjudged, that the 
judgment given in the Court of^King*s Bench, reversing a judg* 
ment given in the Court of Common Irinas, should be reversed, and 
that the judgment given in the Court of Common Pleas shonld also 
ba reversed, and that the spdhial verdict ^veii by the jury being in« 
suIBcieiit should be annulled, ''and that the Court of Ktnghi Bench 
should award a veaire/octoide novo, and proc&d according to law. 

^ I BrOs P, C. * 545 . TonilinVedit. The., plaintiif did not proceed 
on the venire facias de novo, but brought another action in the Com- 
mon Pleos, which was afterwards dropped, and an action brought 
in the Kind's Bench, which was tried before Mr. Justice Bullet 
andaa|iecuii jury, 7 Ui Dec. 1 / 87 ; the jury found a special ver- 
dict : lijit rt appearing that the plaintiff had left oiF brtckinukiiig 
at tharlime wheii^^c petitioning creditor's debt accrued due, the 
defendant waved (he special veiuict, and a general veidSitt was eii** 
tored for the plaimiif* 

( 4 l ** I am inclined to thipk ^a pawnbroker witoin the general 
worus of the S^tli^ilatise of 5 O. c. 30 . for thoc^h pawnbrokerf 
are not expressly nmned, vet the general .word • brokers* is the . 
geitUs, apd all other^inds of brokernge the species/* Per Lohf 
jfiur^wtcke, Oi.^ii lliginiiore V. MoUoy, i Atk. ^ 0 (i. Stockbrokers, 
Itiuying aini selling stock by comtni^sind, arc clearly within the sta- 
ttttc*. 

( 5 ) To tu^lfades here enumerated may be added the following, 
which are saH to within the statutes of bankrupts, viz.^bakio'a 
and ^nners^ Lord llkrdwickc (Exp. Burchail, I^Atlu 141 .) d«^ 
vtarca be was clearly of opinion, that a scrivener was within the 
5 G. Oi e* 00 , a^ Sp:, and ^thprehended in the words bihikers, 
brokers, and fiietors, Bot an aUoniey carfbot be made a baokrtipt 
as a money scr^euer, unless be tma, hfen th the Imbit of having luo-' 
uey depbsited^iiUk bioi for the P«fr|d^f laying it out on aennritiea/ 
Adams v. Matkio# 5 Cani^v 534 «:^l$ 9 ^ €• J. 

t- : 

Per €nr. 330. ' 
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fortlie fiurmiogbminen*. So if a fianemwn ^ys lish at sea 
ftpin othffirbtets, for the purpose of makiug up his car|:;o, 
UMlkb he carries a-shore aira si‘Ue*. The rule m these csmhi, 
where a person holds himself forth to the public ns a 
glW^l dealer in thh articlet which he buys and sells, or in other 
vo(^ seeks his living Iw biiyins and acllii^ Uioae articles, 
tut^ jjlMsoD is subject to the banjvupt lawsJ 

A person who resides abroad, but who trades to Kn^hind, 
coming over here oci'asionally, is an object of tiic tankiupt 
laws: 

A. \VM a native of Scotland, and nsuled at Edinburgh, 
w'bore nc carried on a trade, ami inirlt^ to all parts of Uie 
world. Being indebted, be came to Kfltlaiid, wliui||k he was 
arrgs^erl, and lay in prison two months. It was (^udggtji, 
that A. uas a lierson withiu the deacnptiun of tlic hmikrupt 
laws*. 

A trailer, iiaving n>ltre«l from business, may become a 
bankrupt in respect of debta contracted during tne panid^f 
hlstradlng^ * 

The prt>per f* ts havpig been found by a jury, it is the 
province ot the court to determine, wheihet a person be a 
Mnkrupt within the ineaiiiiig of any siatulet. 


U. fy Persons not Uabte tp be Bapkmpts." 

•’xKRsoNs caimot lie iiiuUc jiankrupU for deli(3» wliic:}i the 
. law will not them to pay. llcwoi^ neither iitfatiU', 

nor femes coverts (except such iVniCs covert, as atn either 
•ole traders, or mtw be considered as fejhes sole) aati subject 
to the bankrupt laws, ^ , 

The buying: and selling the profits of latid^by a ^ison 
having chattel interest therciuS is not a buyUig^id Veiling 
within the statutes of Ixinkrupt. » Hencft, wlieea J. S. pur- 

m BartlislBilicW' ▼. Sherwof^i i T, R. 6j G, S. Ihmo the XorS*lk Ci^ 
S 7 a ». ’^atewart t. Ba«, C. B M. wt, * 

46G,s. a Boa. SB Pul. N. R. 7S* R ^ v. ilfHkvfos, s ia. 149* 

pm. f. 17 a. ^ ^ ^ ^r* ‘Sf- 

a HaamT.jBircIi, 9 Can^. N. 1^. Ct* r Ex parte Sp4!<‘bult<Ka, 4 Aik. I4t»\ 
t 39 , ' *■ • > R V. CoWs, ll^r#tBaym,t 44 S. a, P, 

• AlcfNader v. VaatfSkaii, Per floU, Cf i. exp. Sl«a1e, J4 Vet. 

sad mea tbm cited* WillNass ^k ^ % 

Mass, I Taunt, 270 . asd poAt. p. t i«x parts SUar, s Brn. Ctl<^C. dOC. 
p Aaoa. I Ventr. r». Ld. Raym. S87. I Part v.Tuito»,s Wila. 169 . 
WItiaafbbi ▼. Thomioo, B. R. II. ^ 
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chased a coal>miiM ^ so long a time as any coals ^Id 
gotten there|^, {Myiog aioiaaliy a Cjertaio i:^t/(8ubje^*^'^ 


right of re.«tt(y in the sailer in case of non-paym^ < 
rent) and woihed the mine, and sold the coals, it was T ‘ 
that he was not an obgect of the bankrupt laws. 

A person who had drawn bills for the purpose 'ofiaising 
money fof^ the improil'ementof his es^te *, and had borrow* 
ed accommodation trills, in lieu of which he Had given his 
own bills, was holden not to be within the, statutciof bank- 
rupts. ' ' 

A farmer*, who oecasionattg buys and* sells hay, corn, 
horses, &c. with a uew to profit, but without making them 
the meawof se^in^is living, does not thereby subject him- 
self to the bankrupt laws. , ^ 

A builder r, who buys timber which he w'orks into the 
houses which he builds, and sells the houses when builh is not 
a trader within the meaning of the bankrupt laws. 

, The principle of the bankrupt laws, as it is to be found in 
tfah statute 34 & 35 H. 1. c. 4. is to prevent persons craftily 
obtaining ipto their hands great substance of other men’s 
goods, and at4heir own wills amt pleasures consuming the 
Bubsttoce obtained by the credit of other men and the sub- 

sequent statutes were iMde for the better providing against 
the persons described by thaf statute, and for the more ac- 
curst^ defining who ought to be taken to- be yt bankrupt ; 
ill no’ime'bf which is there any term made useOf which is 
not desfriptive olf. persons' to whom, in the actual cour^ of 
their business, eextensivdi credit is given, and that for thd . 
veiy*^purpo8e of carrying it on.' And where particular em* 
ployments are not specified, {he general desertion caiinot 
oe satisfied, unless there be oofit a buying amsellin^ : this 
i^ implied in the wqrds, using thp trade of merchandise; for 
a merchantris 89 denominated from his Uliiig a buyer to $eit 
again. • Hetge it wds holden*, that a devisee for life of an 
estate, part of which consist^ of brick ground, making 
bnefis tfant'fer side generally, with a view*>to plrofit, was 
not a trader»within the meaning of the bankrupt laws, al- 
though he purdiased .the coals and some of the wood^used 
in burning the bricks; for he could not be considerdd as the 
buyertd any thing to sell hgain, nor as a person, the A>urse 
of whose business requited titat he slmld obtain great sub- 
stance of other men’s goods upon credir: and the selling the 
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pU; it) a ati^f^ntiaiUy ^tered by various p^bcessea of ma* 
p^Uibi aljter the character of the tadb*ow.uer, nor 

him into person, who could properly be said to uariy 
l^ie^tiadeofth^chandise. .;;L , 

So:||^Hdil^; m % M)n|0n!s t^n iaiui. for whatever purpose* 






Contractors ^ri.rh^Bing. royal na%'y^ drovers of 
cattle* i&i famiera*, gr^kret, iml^eepetb^ aiehouse-keepers 
or victuallers and receivers->|psnertil ^ of parliamentary taxes, 
are not objects of the bankruj^ laws (8). 

a Willians ▼. Stevenf^ 9 Cainp. N* P> f N«irtoi^ Tn|e, 9 |^. 310. Sitin' 
C. 300 . OOta CiKb. 1^; 9 aiir. S. C. 


C. 300 . 

b Liltlf^ton'f cB»e, 1 Vent. 270. 

C 3 G«^ 2 . C. 30 . t. 40 . 

li lb. 
e lb. 


t Snundemon v. kowlciip^ Burr. 9064. 
b S G; fis e. 90 . t. 4 p. 


(6) A pemoo who buys and soUn cattle at one falr» 
three or four days on his own grouxld, and then drives thedi to aifo^ 
ther, is a droyer witliiu the meaning of* thio statute. MilU v. 

M^illes, 5BB. A fanner cccupyitiga farm of the yalu^ of 
aontiuip purchased cattle (beyond what his farm would tnaiiiiaiii b/ 
its own produce) at oue faira kept them qjii bis farnii and sold them 
at another fair. It wds holdcii, that such person was either /armei^ 
gmsfier, or drover, within the meaning of this statu te^.aini/cpas^ 
oueatly notBubject to; the bankrupt. laws. Bolton v. Soweibyt It 

^ ff} tif^tbiB case it was also found,, that J. S. a sbiptum^ 

bad a shaite therein, and also 500/. sttK*k u|ion the mid ship ad ffierr 
ehn^dizanditnif but it was not ri^nd that he tratkd therewith^ or 
he any >vi&)| tradi»d in the slii^^it was resolved by the courts 
that the building and having a share in a ship, was no thor^ttiant .if 
man had a share in a barge qr coach whicb were let to ime, 
and that his having s#ne stock in a ship did notmiake hfbi a 
chant; beirause it was uswl for peffions to^adventiilA'sOfae |hirti« 
cula'f things in such a ship for suchji voyager»but thuA/would; 


culaf things in such a ship for such ji voyage|^»but thsA/would; not* 
ipake theil|ri^d<^ within Hie statutes, &c. for. by mile smites, 
professed mercliadts only were meant, ol^s^ch i^^ure in constaht 


aliip Cdtton v. Paintry, ,1 Vent. and farwarfa Bwes, 4 
yesey^^un. l6s. where Lord Loi^hborougn, Mid, tlwtdiepart 
bwi^r of a;ship who hodJgt it piilto freij^t, imiVcslirfiitight, 
wm&t lim bl3j|ectof th , / . . . 

Kenyon, C/ J. h^r that a ^ophoolmasterla 4>ftying 

a twaraKfiilmt Ura biM>krapt,bMirfc 

N. iSu^SSO". (px*. 
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By particiilaiiist^tbtes^ tl^e holilrts of block in Tarious trad- 
ing companiM, are declared not liable to be made bankrt^pts 
III rebpert of theit ktocks in such ccanpanies : as the meml^ 
of the Bank of England', East India*', English , 

(Tumea**, London Assurance^ Royal ^xchange Assurance*’, 
South Seaf Companies, &c. &c. 


III. 0/ the several Acts of Bankritplctf 

TThe several acts ^bankruptcy, which are* mentioned ift 
atat. 13 EUz. d. 7. s. 1. being repeated m the stat. I Jac. 1. 
e. 15. b. 2. it will not be necessary to set forth the statute ot 
Elizabeth. * 

By staL I J. c. 15. s. 2. (10) H is enacted, tliat any person 
using the trade of merchandize, &c. who ahidl, 

1. “ Depart the realm 

.9. " Or begin to keep house;” 

8. “ Or Atheru’ise to kbsent himself; 

4. " Or suflers himself willingly to be arrested for any debt 
t* or other thing, not grown 'due, for money dejivered, wares 
” sold, or any other just thing or lawful cause, or good coiisi- 
*• deration or purposes ;” 

5. “ X)t shall sUffei hinisclf to be outlawed ;” 

6. “ Or yield himself to prison ;” 

7. ” Or willingly or fr^dulently procure hinrself to be 
” arrested, or his goods to be attached or si^ueStered ;” 

i 8 and 9 W. 3.C. •• *^7- 7 Ai|n«, c. n (> G. ]. r. 19 s, 10. 

7 ■sfl9* 3^c. S. s. 43. o Ib. 

k 13 & 14 Car/d. c. 84.1. 3b 9aiidiO p 9 Aime, r 3i.s. 42. 3G ]. c. 7.*. 

\V. 3 c*44ba, 74. « 7 3 G. ]. c. 19. B. 6G. ic. 4 

I 4ti.3.C. 87* >3. 8. S3. 8 G. 1. Cs 81* 

ma 66 14 Car. c. 94^ $. 3. ^ 

. j ftM i i , i ,i i j k i 

(0) U appears tohavp^been the opinion of Lord Hardwic1d»» Ch. 
in ex por/e Smith) cited in Alexander )[ 9 pghan, Cowp. 402, that 
an act of bankruptcy committed abroad iimld not support a 

(10) Allhcmgh this 9 ta|iite is written in the statute bppk Under 
the year lecWMo {vuigo f^imo) Jac. I . c. 15 . it must be plead^ as 
of the first y^ar^ Bryffut v» WUhertp 2 Maule and Selw 123. 
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“ Or from hii dwelliiig-uou^V* 

' fci^* Or cause to be made any fraudulo/it graKt or convey- 
his Ihiids, teu«!ments, goods, or chattels n 

■ , the intent,'or (IJ.) whr^l^ his 'creditors may b&d^ 
“ fetlBM 'or dielaj'^^foT the recovery of tlieir just and true 
‘♦deB^{12) * 

• 10. l^'staf. 21 Jao..l^^.l9> 8. ,2. “ Any person using the 
“ trade of nierchaiidize»' Ac. wlfd slialj, either by himself or 
" others, by his pkicurement, obtain any protection. other than 
“• such person as shall be lawfulh' protected by privilege of 
“ parlishnent; 

11. Or exhibit any petition or bill aminst his creditors, 
“ tO;Conipel them to accept lees than their Just debts, or to' 
“ proettrti time 

12. “ Or being arres^ for debt, shall, after his arrest. He 

“ in prison two ihontln or more, upon that or any other arrest 
“ or »letention in prison for debt;” ^ 

13. “ Or being arrested for the sum of lOO/.or more of just 
“ «lebt, shall, after such arrest, escape out of prison ' ■» 

“ Shall Ik^ adjndgerl ^bankrupt; and in t^e case of arrest 
“ or lying In prison, from the time of the first arrest.” 

14. By stnt. G. 2. c, 30.1^8. 24. “ If any bankrupt, 

“ after issuing of any commission against him, pay to the 
“ person who sued out the same, or otherwise givi^or deli- 

ver to such person goods, or otlier satisfaction or Itourlty, 
“ for his <lebt, whereby such' perton shato'privately have 
“ and receive more in the ]k>uiul in rrepcct 01 bis dehf^tiian 
“ Bie other creditors, such paypientbi money, delivery of 


1^11 

♦ 

(11) In Fowler v. l^aHget, 7 T. R. 009 , it wa» holdvn tlwt t^c 
word “or** in this part., of statute meant Rut m 

Robertson v. Liddelh B. K« K. 4B Cv. 3. 9 
struction "was otser^piled, and it was decided that the words “ or 
whereby*' did not carry the sense any further than “to the intent;** 
and ^t tbev^ere equivalent to the words “ or that thereby and 
this cbiistrhqmn of tfie statute was, most consistent with the cor-* 
responding clause in the 13 EUz. c«7* a(ld the general s^pe of 
the*banknipt laws; and^ns^uentlv if any of the before 8|)eciiiefl 
acts were done with aii^ention to delay creditorSf the party must 
be adjudged a bankrupt«^ although no actual delay were proved* 

(1 concluMou of tbe .^igespoDAng' section statute 
of isp to the intent or purpoM^ defrauil^i^tidar any 

creditor^ bis or duly* 

Na 
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“ goods, or giving |;reatcr or other security or satisfaction 
“ ahali be deemed to be an act of bankruptcy, whereby,'^ 
** good proof thereof, such commission shall and nimrttis 
" saperseded.” , ■ 

Doubts having arisen, whether a commission could))* sued 
out against traders- entitled to privilege of pariianie|||'during 
the continuance of such privilege, and such persons^Bt being 
compellable to become bankrupts, ^ reason of the freedom 
oftheir persons from arrests upon civil proceis, it waa enacted, 
by stat 4 G. 3* c. 33. “ that the creditors to a certain value, 
*• viz. one creditor, or two, being partners, to the amount of 
“ 100/. two creditdra lo the amount of 1.50/., and three to 
“ the amount of S00<. of any trader within the description 
“ of the bankrupt laws, having privilege of parliament, may 
“ (upon afi'idavit of the debt, and trading of the debtor, filed 
“ of record in any of the courts, at Westminstt'r) sue out a 
“ summons, or original bill and summons, against such 
“ tr^er, and serve him with a copy ; and if he shall not, 
“ within two ‘months after personal seiTicc, pay, secure, or 
“ compound the debt, or enter into a bond m such sum, and 
“ with two such sureties as the court shall approve of, to pay 
“ such sum, as shall be recovered iiNSuch action, with costs, 

he shall be adjudged a bankrupt from the tunc of the ser- 
“ vice of such summous,” 

Thif provision of the l^islaturc was salutary, but having 
on some occasions,' where bonds have been given in pur- 
sua^ipe'' thereof, been rendeiyd nugatory by the difficulty, 
suid sometimes by the impossibility, of enforcing the enter- 
ing appearances in the actions, for the payment of the sums 
to be recovered, in which such bonds had been given, it 
was enacted by stat 45 G. 3. c. 121. s. 1. that, “ when any 
“ summons, or original bill and summons, shall be sued 
“ out against any person,, deemed a inca'hant, Irankor, bro- 
“*ker, lactOK, scrivener, or trader, within the description of 
“ <^e acts relating to bankrupts, Iiaving privilege of par- 
“ liament, ^ such affidavit of the debt duly made and 
“ filed, as in the act of the 4th G. 3. c. 33. mentioned, and 
** such merchant, &c. shall enter into ggeh boiHlgifis ih the 
" ^4 mentioiied,.,to pay such sum as sWl be recovered 
“ in such action,' ti^thec with such costs as shall be 
" given in the same i 'every such mofthant, &c. shall also, 
“ within two months after peiaonal Service of such sum- 
“ mons, pause aift^rcanmce to be entered to such %ction 
“ in the^mper court«ui which the same shall hwre been 
“ brought, and on default thereof he shall be 'a4judged 
‘‘ bdnkrupiftrhn the tirrre pf the service of such fiupiitMmsr 
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*' and any creditor may sue out a commission against any 
person, arid proceed therein in like maimer as against 
bankrupts.” And by the third section, after re- 
that the proceeding by distringas was extmihelyy 
piat^ and expensive, it is enacted, that " when any ium> 
'* mt^ or origiiol bill and Simons, shall be sued out 
" against any pierson having privily of parliament, and no 
** such affidavit shall be made and nied as in the said act of 
the 4th G. 9. c 33. and hereinbefore is mentioned, if the 
“ defendant shall not iqmear at tlie return of the summons, 
“ or within twenty>eight days after such return, in eveiy such 
caw it shall be lawful for the plaintitf, upon affidavit (wing 
“ made and died in the proper court of the personal service 
« of such summons'iwhich affidavit shall be filed gratis) to 
“ enter an appearance dr appearances for the defendant, and 
“ to proceed thereon as it such defmdant had cuterra his 
” apjiearance.” 

The remaining sections of this statute provide for rom- 
pelling an appearance in courts of equity, under similar cir' 
euiustances. 


1. “ Departing the Realm” 

Since the decision in Robertson v. Li<ldo]l4, in which the 
construction laid down in Fowler v. Padgrt, 7 T. R. 509. 
was over-ruled, merely departing, the realm, altliougl) it is 
not proved that any creditor was thereby deleated or delayed 
in the recovery oi his debt, if such departure was with an 
intention so to doieat or delay them, will constitute an act of 
bankruptcy (13). 

q 9 East, 467. See also | Taaiit 


(13) la the case of Woodier*, a mercer on Lud^te Ilili, agaiiiat 
whom his going bsjrond sea being given in evaoence, it whs in- 
sisted, that shewing quo animo he tvent abroad, (via. on account 
of hoving'^k^led his wife) this could not be ^onstnied an act o(- 
bankniikcy; but it a^aring that^bis creditors were thercbjr5 in 
fact Invented from recovering their debts, V* </;' held, that 

this wqs an act of banl^ptcy ; but if this fact not. affjj^Oared, 
It wockldhuval^en etherise. , , ^ ^ ; 

SQihja rltaikes and liters ass&nein of Hiafv^Va Poreaut^t/^hich 
wi^ ai^un moi|^ had aim i^dved# it appear^lj^ Hervey 

• : V / ■ - 

* Weed|^ece^,9alUN.Ps39. t Rsil^ss v. RereD|ii,Co.B.^atbt4fit.p.79. 
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B. and C. having been ptCrtiiers in trade* in London, uiw 
der the firm of B. aiui C., upon a dissolutiiMi of thia | 
ship agreed!.|hat C. ahould, from that time, carry < 
in London Ml his sole account, and that B. dtould > 

^and conduct a house of trade in Dublin, under the 
B. and C., in the profits of whiqh C. should equally 'jj^lrtici^ 

g ite; that all goods ordered by B. to be purchased by C. in 
ngland, and sent by him for the useof B; ahd C., to be sold 
in Dublin, should be charged by C, tot the finn at prime cost 
only. It did not appear that tho creditors in gefieral were 
apprized of this alteration. B. hfiving come over to London 
for the puipose df making some-arrangements with his cre- 
ditors, was informed, a -few da;ra before the time which he 
had fixed for a meeting with them, that J. S. was about to 
arrest him on the following day. J. S. bad furnished to the 


r YVniiaitit V. Kanni i Tannt. d70. 


left England with a young woinan»* iwho had refused to live 
with him as a distress, unless he took her abroad. The defendant, 
a relation of the young woman and a creditor of Hervey, followed 
him to Holland, and there obtained from him a bill, for the amount 
of wliich this action was brought. Bulier, J* said, that if it were 
necessary to say, whether the bankrupt left the kingdom witli an 
inteiitic^ to delay bis creditors, he thought no great douU could be 
entertained; but that point it was unnecessary to decidtf, for it bad 
been settled iii Woodier’s that if a man went abroad^ though 
not with the intention to delay his creditors, and in fact tpev we^e 
delayed, it was an act of bankruptcy ; and he added, did 

not know that Woodicr’s case had ever been over*ruled. In'^ shb* 
sequent case of Vernon v. Hankey*, London Sittings after T. .97 
Geo. 3. Bullets J * , expspssed the same opinion, observing that 
point had not beetK before the court since Woodier’s case, but that 
xiise had always been considered and acted upon as good law. 

These decisions at Nisi Prius clearly establish a different rule oi^ 
construction from that, laid down in the te^ft of this work, and 
that the mere fact of departing the realm, if a creditor ilT thereby 
actually delayed, is sufficient to*con8titiite an act of bankruptcy, 
although, the debtor had not any such intention; buL a^^was truly 
observed by Lawrence, J. tp Fowler Padget,^ T<Ri.^6lo. 

TheS^ cases might Imve receiv^ the saine determitiatipu, though 
on a di0bn^t ground; fbr though it was n^t the inimediate object 
of the paii^.to delay ;tlieir creditors by ^ng abroMi yet as that 
must be the decestt^ coitiiaequen(%^^^^ staph w would ^ 
evidence hf Aeir inramihg tP de% 'If^efesdglheir See 

further Rfihthfbttom V. Leahr, I Gamph^^ ' 

VertioaT.HaBkc!y,Co.B.L.Stlisdit.p.es. ^ > 
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order of C., goodn, which had beien sent to B. and C. for sale, 

~ ' aowing, when he accepted the order, that th^y were 

d for & and C., and havin;; credited^lfaem in his 
ik<C. sent die ^oods to B. and C. without charging any 
tin them, B. in consequeacQ of the intimation, imme- 
i^iate^ returned to Bubiin, to avoid being arrested. Dur- 
ing the'whole of his >esid^e in Dublin, he had continued 
to keep his former houad in London; his name was on the 
door, and his wife and femtly'faad continually resided in it 
The court adjudged that, tlmre was a debt due from B. to 
J. S.: because the goods wme furnished on the joint account, 
and that B. had (xmunitted an act of bankruptcy by depart- ' 
iiig tbe realm with an intent to delay a creditor. 


9. Beginning to keep House'^ 

The observation which has bi‘en made on the act of de- 
parting the realm may b<.‘ repcatiMl here, viz. that the bi*- 
ginning to keep house with intent to delay creditors, will 
constitute an act of bankruptcy, although it is not proved 
that a creditor was in fact delayed. The intention to delay 
creditors must be found, in order to complete the act of 
bankruptcy, but the time during which tlic debtor has kept 
house IS immaterial, whether it bean hour or a day*. 

Tiie usual evidence of this act is a denial to a creditor, who 
calls for money (14). „ 

In Dickinson v. Foord, Barnes IdO, it was holden,'tha( 

• Agroeil in Reylor I!all» Palmer, 


(14) ** A denial by order of e trader to a creditor is not of itself 
an act of bankruptcy ^but only evidence of itp and therefore to be 
Pxpiaineds If a man is sick, or if a man lives tha*e daj^s in biisip 
ness, nod the rest of the week in the country, this explains a denial 
at any other house or lodging at any other ^rt of the town, saying, 
** Go to the shop.** On the other hand, it is not necessary, in order 
to eoq|)lnite a deoiid an act of bankruptcy, that the bankrupt 
Aould have given orders todenyltny pmcular person by njune*. 
if he gpVes orders to be denied to every body^ ii innudes ^editors*^ 
and is a keeping the bouse within the meaning of the aiatate.**' 
Per Lord Mansfield, & J. in RquikI Hom and Byde, Cos B, L. 
nth editg p«^94. ** an autborixed dibkil to a cteditor, re- 

qilirin^to see his debtor, is the most mual^ and evidence 

of beaming to keep house within the meaning of statute, it is 
not & only evidence by which this may be proved* If a trader 
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keeping house with intent to delay creditors, without an 
actual denial, was sufficient; but in Garret v. Moule, $ Ttii 
II. 575. a djfi^ent rule was laid down, viz. that there 
be an actual denial to a creditor, with intent (15) to 
him;^ and Lord Kenyon, C* J« said, that on trials in of 


has no servant, the act cannot be evinc^ through such a medium. 
In that case, if he shaU himself Up in his house, debarring all 
access to it, whereby his creditors arc delayed, an act of bank- 
ruptcy is established,* by proof of his having done so. And, gene- 
rally, if a trader secludes himself in his house to avoid the fair 
importunity of his creditors, who are thus deprived of the means of 
communicating with him, he begins to keep house within the mean- 
ing of the legislature, and commits an act of bankruptcy.” Per 
Lord Ellenborough, C. J. in Dudley v. Vaughan, I Camp. N. P. C. 

See Bayly v. Schofield, 1 Maule k Selwyn, 338. 

(15) ** The denial of the party must be with an intent to delay 
creditors; therefore being denied when sick in bed, or engaged 
in company, will not be an act of bankruptcy; and Lee, C. J. in 
Fi^M V. Bicllainy, FL 15 G, 2. was of this opinion, where the de- 
nial WHS by agreement in order to take out a commission. Butin 
Bramley V. Mundee, London Sittings, 3dJunc» 1756', Foster, J. 
held it sufficient proof of an act of bankruptcy : the fact proved 
was, that the party (in consequence of an agrteiyient made at a 
meeting of the creditors two hours before, at which he and the 
plaintiu were) was denied to the plaintiff's clerk, who was sent to 
ilemand money : tamen guareg for how can sucli a denial be said to 
be with intent to dclny the cr^itor? Probably the defendant him- 
bcir, in this case, had concerted or been privy to the comiUiiting 
the act of bankruptcy: and under such circumstances a denial by 
agreement has in many cases been holdeii to be sufficient proof of 
ah act of bankruptcy. For where a person has been assisting in 
piucuriiig speh act,of bankruptcy to be committed, it does not after- 
wards lie in his mouth, lior shall he be ^rmitted to say, it was 
fraudulent or ineffectual. But such act of bankruptcy will be of 
no avail ugaiiist i^rsons who were not privy to it.” Buiier^s Nhi 
PriHS^ 39, 40. See also Cawley v. Hopkins, Co. B. L. ** I doubt 
i.ow far an net of bankruptcy emumitted by consent* and agreement 
is valid, with respect to a third person not privy to siichagt^mefnt. 
Certainly the l^ikmpt lgmsell7 and all UioSe'wUo come hi under 
the commissionlNire concluded to say any thing against it. But the 
*rehit]on of a commission of bankrupt to the thne of committing the 
act, though useM to prevent frauds, is sufficiently hard already 
upon prii^te personsf trad ought not to be extended farther. An 
act of bankruptcy in eye of the law is ednsidered as a crime; 
but where is ttwi crime of denying onetulf to another by previous 
consent and agreement Per Lord Mansfield, C» J* in Hooper v% 
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tlijv ^ 1^04 ^estion had alMrays been asked, whether or 
diitttJoe <kbfor was denied to the creditor. So .ih.Hawkes 
‘^ii;?S|M^eta,.Co. B. L. 5tl) edit p. 79. it was hopsn, that an 
c^j^'-^jbe denied, without an actual denial, was not suf* 
fidletik'(i6). But if the trader gives a general onler to, be 
doiiedf and is denied to a creditor, it is sufficient', altliough 
the object of the trader was to be denied to another creditor, 
and not to the person who^dilted. 

The denial must be to a creditor who, has a debt due to 
demand*; a denial to tl^.'illblder of a security payable at a 
future day will not be sufficient, although the security l)e 
such as/nay by statute 7 Geo. 1. c. 31. § 1, 3. be .proved un- 
der the comihission. . 

But denial to the holder of a bill, on the ipoming of the 
day on which it becomes due, is sufficient. ' 

A. being in bad circumstances* on the evening of the 7tii 
of January, expressed his fears to his clerk that he should 
not be able to pay a bill which would become payable the 
next day, nnd desired him to come earlier than usual tlic' 
liext luomiug, and be in the way, and in case the holder of 
that bill should inquire for him to deny him. The hoicbr 
of the bill called the next morning before nine o’clock, and 
presented the bill for payment, when the clerk said, that his 
master was iK>t at home. In the course of the day. A, ap- 
peared in public, and before live o’clock in the evening paid 
the bill. The judge directed the jurj' to find for the plain-' 
tiff, conceiving that the act of bankruptcy was complete by 

t MucWow V, May, i Tnunt. 479. x Colkrtt w. Ff-reniany a T. K. 59. 
u Ex ^arlc Levi, 7 Vin. Abr. 61. pi. 14 . 


Smith, 1 Bl. R« 44‘2. In Bamford v. Baron, 2 T. R. 595, n« this 
opinion of Lord Mansheld was recognised by the court. 

In a case where it appeared that the creditor, to whom tlie de- 
nial was supposed to have been given by the plaintiff's clerk, had 
only demanded payment of a debt, but had not asked to see the 
plaintiff pti^Qnally, and that the clerk, supposed to give die de- 
nial, had$1fio specific dir^cydns for giving it, it was holdeii that such 
denial did not amount to an net of Imnkruptcy. Dudley v# Vaughan, 
1 Camp. N. P. C. 5171 . 

8.P. Per Lee, C. J. ip Jackman v« Niglitingalct Bull. N* 
P« 40. aod that- therefore it wat' necessaiy to prove that the person 
denied wtm a creditor. ^ 1-iOrd Camden, C. J. held, that being de- 
nied to one who come on babalf of a creditor was nut sufiicieiit. 
Oreeis^a.B; L. 3g. ¥ 
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the denial of a creditor with intent to delay him. 
of the aug^ted, that, by the practice ofmerchm^i^ 
payer ofa has the whole of the day on which it . 

due, till me o’clock to pay it in. Hbwttrer, «^(Kn| ^ 
judge’s repeatiiw to them his opinion, the juiy foc^’for 
the plaintiff. A motion was made for anew trial on^the 
ground suggested Iw the juiyj and e question was raised, 
whether the btU>holder could M considered as a cn^itor un- 
til after the expiration of the time which, by the custom, 
the payer had to dischaige it in; and it was contended also, 
that the creditor in this case, supposing him to be one tlien, 
could not be said to have been delayed, as he had been punc- 
tually paid in due time, and could not have protdted the 
bill till after five o'clock. But the court approving the direc- 
tion of thejudge, refused to gmnt a rule. 

% 

3. *** Or otherwise absenting himself. 

If a person, who has not a constant dv<felling, absent him^ 
self from his usual abodes with design to defraud or delay his 
creditors, he shall be adjudged a bankrupt (17). 

- A trader liaving a counting house* (the only place in which 
he carried on business) in town^^and a dwelling house iu the 
country, departed from his counting house, to which he 
never afterwards returned, taking his books with him, and 

y Com Dfg Bankrupt (C, ] } a Judine ▼. Da Cossena, i Boa. & Pu). 

934 . 


(17) On the 28th of November, Hall rode out of town and re-** 
turned in the evening, before which a bailiif had been at his j^op 
to arrest him ^ : the next morning he sent for the bailiff, and told 
him he wgit out in order to get the term of the plaintiff, and now 
the return of the writ was out, if they would take out a new writ he 
would give bail, which was done accpnlingly, and this was holdeix 
to be an act of l^nkruptcy within the statute 1 Jacs 1. c. 15* §2. 

A. being greatly indebted, gave orders that he should not be 
denied when his creditors called; several creditors called and A. 
huw them, and upon their asking for money he pretehd^ to go 
out to get it, apa Left his hpuae under that pretence, but did not 
return in tHe course uf the eveninj^* * ' It was proved that during his 
absence he went either to the billiard table or a tavern. \ Lord 
Kenyon,, C. J. was ;^f opinion that thw were a^ts olT^nkrapl^, 
Hs uWnring himself .for the purpose of Relaying his creditors^ 
Bigg V. Spooner, 2 Esp, N. P. C. teK ' . .. 

a Msylin another v, Byloe, Laii4on%ittlbg8, Conaa R'ayfMmd^ C* 
Str.809. . • --r > 
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|t his dwellii^ ho;ise a few nights, after which he 
litted that also : it was holden that the trader, havine- 
Lfrom his oounting house without aii^tention of 

jU to absent niniself from the time of such tle- 

-within the meaning this clause, and thereby com- 
n^ted'an act of bankniptqr at that time. 



If a trader leave his house in order to avoid his crcNlitnrs*, 
it will be an act of bankrtiptcy, although no creditor was 
thereby delayed. 

Where a trader went to his neighbour ami told him that he 
expected to be arrested, anc( while lie remained there was in- 
formed that a sherilTs officer was going towards his house, 
upon which he concealed himself in the back room, and dr- 
sn-eil his neighbour to watch, and when told that the officer 
had gone past liia house and had left the street, immediately 
returned nomc; held thht this was an act of bankruptcy 
within the forcing words, although it appeared that not 
only no creditor was delayed, but that none could possibly be 
delayed*. , , 

A trader left at his house n message fur a creditor, who 
had in his absence called for a debt, that he could huorc no 
money, and would not pay him t|iat day, and woiilil go odt 
of the wiy to delay till dinner, time. It was holden, that it was 
for the jmy to consider whether he altsentcd himself to delay 
a creditor:* and this evidetige warranted their conclusion* that 
he did not** So, where he absented himself from his housi', 
where ins creditors wore, to avoid inritatiun and lianih lan- 
guage', 

See Bateman v. Bailey, post. Sect. IX, Kviilcncc aiul Wit- 
nesses. 

* 

.. 4, 6 . Not any case of importance on thc-si; two memlwrs of 
^ this section in the statute. 


6 . " Or yield lumseff to prisom"’ 

B. was arresleil for 28/.*^ and though he had money suf- 
ficient to Wy the debt, yet chose rather to go to prison, in 
order, as he declared, to force hi# creditors to' come to a! com- 
position. Lord Talbot, C. held this an act of bankruptey, 
but observed, tliat if there ^gd not been an intentioti to delay . 

’ ■ , ' ’ „ ■ .i^ • 

ft HftiomiHid V, Hiocks, 5 Esp. N. P. e Vinceist v. Pratcry 4.Tftnftt.So|. 

C. 'iap. recofniieefi in Itobcrtmn r. <1 Jf». 

^ Lldikll9B.R.E..4S0.3. ft Eft Pftrte Barton, ^Vyin. Ahr. Tit. 

b Qienoftctb ▼..Hty, i M. B S. ^6. CrccL and Bank. 6j. Ha. pi. IS. 
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creditors, yielding himself to*priso;i would not constitaj^n 
act of ban&cuptcy. 


7. •• Or willingly or frauiUenily procure himself to he 
rested^ or his goods, money p of chattels to be attached 6r se* 
questered** 

It was said by Lord Mansfield, C. J. in Clavey v. Hayleyl 
Cowp. 4^S. that the word f* attachment,'* being coupl^ 
with arrests and sequestrations,” (18) shewed that the 
legislature meant that sort of attachment by which suits are 
commenced, and that they plainly fahd in view the customs of 
London, and other towns, where that species of process is 
made use of. Hence where a person executes a bond and 
warrant of attorney to confess judgment, either for a bond fide 
debt^ or for a larger sum than is really due*, and judgment 
is entere<l up Accordingly, and the debtor’s goods taken in 
execution, sufb execution is not an “ attachment,** and con- 
sequently is not an act of bankruptcy, within the meaning of 
this clause. 


8. ** Oh depart from his dwelling house, 

Tp constitute this an act of bankruptcy, the intention of 
the debtor to delay his creditor, by departing from his 
dwelling house, is sp^cient’^ (19). But if the departure be 

f Hnnnfin v. SpotiiswoocI, Co. B. L, 487. in which Barntrd r. VaUffhan, 
nth edit. p. 100. 8 T. R. 149. and Fowler ▼. Fadgct, 

% Clavey v. Hayley, Cowp. 407. 7 T. R. 509. as to coustrulit^ the. 

h Hammond T. Hincks, 5 Esp. N» t*. * **or**in this statu it 

• C. 139. Robertson V. Liddell, 9 East, were overruled. 


( 18 ) A sequestration in Loudon is a method of proceeding in an 
RC'tioii of debt, where the party cannot be found; in*which case, 
upon the action being entered, the officer goes to the warehouse 
of the defendant where the goods are, and fixes a |)adlock on the 
door, and if the defendant doe^ not put in bail in time, judgment 
IS given isgainst him, and Ms goods are sold in satisfaction. 

(19) .** If a tireder leave his house, circumstances may shew that 
it WHS not fi>r <the pqrpose of absconding**’ Per Lord Mansfield, 
C. J. ill Worsel^ v» Oemattoe, 1 Barr. 467 * In Litigood 
Eadt^i I Atk. 190* Willes, C* J* was of Opinion, that a uerson’a 
absconding tq avoid an attachment upon an award for the non« ^ 
delivery of gms pursuant to the awanL was not an act of baolH 
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iii^<|KiCoinpani«d with such intcnC it is not an act of bank* 
Whether the departing from the dweiliw house Ixt 
^cdippan^ with ah intent to delay a crtnUtor isa^iosttuii of 
Butt the ju^ to decide opon^l the circumstances'. 

9, Or caus^ to be made any fraudulent grant or conveyance 
of his lands^ tenements^ goods^ or chatiels. 

If a trader^ in rontemplatioA of bankruptcy, in older to 
pay even a just and bond fide creditor, or one who by pos* 
sibiiity .may become a creditor (viz. a 8ui*ety^) assigns by 
rieed all‘, or even a part (2CH of his effects to such (rnditor, 
the deed is fraudulent, and consequently an act of bank« 
ruptcy Avitifin the meaning of this clause*. And the same 
rule holds if ttie assignment be to some creditors, but in total 
exclusion of othei*s. If all the creditors do not concur, the 
deed is iraudulent and an act of bankruptcy”. 

Hence where a conveyance by deed was made by A. a 
tnidcr®, of ail his effects, as a st'curity to B., who had agreed 
to become A. *8 banker, and to answer his dratls, for the 


i AttIriUgf V. Ireland, B.R. £.1I4G.S< 1 WorsHry v. Demaitoa, I Burr. 4 C 7 . 
cited 111 Wilimnis v. Nunn, 1 Taniia Wilaon v. Day, Q Burr. 947 * 
if 7a* J^ec Holroyd ▼. Whitehend, mEx parte Fourd, riled iW Lord 
.1 Cmnp. N P. C. where IhU Mansfield, in i Burr. 477 . Kettle v. 
f|uc.siiou was Ictlt to the jury *1iy Hammond, iVfiddtrsex Sittiiiin nftrr 
(>ililis, C. J. H. 7 Geo. a. Bull N. P, 40. 

k Hasscis V. Simpson, Doudf. 88. n. n BckhMil v Wilton, 8 T. K. ho. 

. o WorsdBy v. Demuttus, 1 Burr. 467, 


ruptcy; because it was not ^within the words of the statute, 
which makes it an act of bankruptcy in a peiioii to depart from 
his dwelling house in order to avoid tlie fHiyment of a just debt 
only, and not the delivery of goods [pursuant to an award], for tbata 
16 a diit^ only. Lord Hardwicke, Cnr. declared that he tliought the 
distinction taken by Willes, between absconding to avoid a debt 
and absconding to avoid a duty, a sound distinction, and well war- 
ranted by the words of the statute. 

(^ 0 ) It may be proper here to take notice of the "i^lse of 
Hooper Smith, I Bl. Rep. 449 . where Lord Mansfieltf^^C. J. 
took a distinction between a conveyance executed by a tiuder, of 
all his efibeth, and a conveyance of pert of hiit apd relied 

on the pises of Coek Goodfeilow, 10 Mod* 489. and Sniatl v. 
Oujdl^f 8 P. Wms. 497. as establishing this proposition, viz. that 
a tnidec might give a piej&Knce to one creditor by^t^giiiiig tb 
llim a part only of bis goods for the payment of pa^ of bis <tebt« 




190 


BANKRUPT. 


purpose of enabling him to cariy on hia trade, subu^^ji 
defeasancaipn his paying* sueh sums if might 
with a cd^nant that on fitilure in the p^^rmance 6fjm' 
conditions, B. should take Mwession of the^Hfects; tte 
veyance was holden to beiimiiduleni, and' ^ act ^of bmk* 
rupt<w, although the .transadtion, as betw^n the parties, 
was iair and Ibr a good and Taluable consideration: 1st, on 
the ground of A’a remaining in possession (21) after the 

i 

It mpst be observed howevei) that this opiiiion,^ delivered by Lord 
Mansfield at Nisi Prius, can hardly be considered as an authority. 
First, because it is at variance with the sentiments expressed by 
his lordship on the same points in delivering the judgment of the 
court ill Worseley v. Demattos, I Burr. 478. The words of which 
report are these, It has been argued, that after a resolution taken 
by a trader to commit an act of Imnkruptcy, the trader so resolving 
to become a bankrupt, might lawfully pre&r a just creditor, by con-> 
veying part of his effects to satisfy that creditor’s debt. It is 
not necessary to determine that question in this cause, for here 
the eonveyaiice is of al/t and thet^re I will only say that no such 
tiropo4t/ion is yet estahhshedt much less in the extent whereto it has 
been urged.” From the langilt^ of this report then it may be 
collected that the impression on^Lord Mansticld’s mind at that 
time was, that the same point, >vhicb in Ifooper v. Smith he consi* 
dered as settled, was not then estabjisbed; and it is clear that the 
coses of Cock v. Goodfhllow, and Small v. Oudley, (which are the 
only cases mentioned Lord Mansfield in Hoeper v. Smith,) 
were fully within his <3itemp1ation when he delivered the opinion 
of the court in Worseley v,. Demattos, because he has there stated 
those cases at great leng^ 

2dly, If this point was not decided in Cock v. Goodfellow, and 
Small V. Oudley, it can hardly be qotnndered as having been esta* 
bliohed in Hooper v. Smith, because, independently of that being 
a ntit prius decidA, there was another point made in the case, viz. 
whether there was not a conceited act of bankruptcy ; and it is 
not quite clear firom the report, on which of these two points Lord 
Mansfield ultimately decided the case. 

3dly, The opinion of Lord Mansfield in Hooper v. Smith is 
contradicted by subsequent decisions, viz. Devon v. Watts, B. 
R. Doug* 85. and Lintdh v. Bartlet, C. B. 3 Wils. 47* of which 
last cilid, dioii|[h Lord Man^eld said, in Rust v. Qooper, Cowp. 
€3^, 83$. that It went further than any former case, yet he adds, 
that it was well and fblly considered. See also Morgan v. Horse- 
man, 3 Taaiit,^243. where the doctrine laid down in Lmton v. Bait- 
let, and Rusi v. Cooper, was recognized by Sir J. Mansfield, C. JL 
(2t)^The cireniustance of the assignee of the efPeets not taking 
poamsdon is pnly evidence of fraud, fuid consequently may be ex« 
plained. Per Lord Mansfield, C* J. i Burr. 484. 
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and Uicrcti/obtiuniiiff aiulsecrmit* 
^und of an undue peference;J^ing been 
the died tar B. contraiy to tiie spirit ^hc ba^* 
li^xiously prclm for an ec|uai distril^utida 
of tbe bankrupt Ins cr^itors (^2). ' ^ 

So, where a trader, being iiji^istresi^d circumstances ^ ex- 
ecdt(^ a deed of a^^ignmeht of ali hji$t estate to one of his 
creditors, purporting to be a security 4br an unliquidatod 
sum, without delivering any kipd of f)pssession, except giv- 
ing a letter of attorney to his bwn clerk (who KadWwe 
this transaction managed his aflairR,} to collect debts, See, 
the assignment was holdcri fraudulent on the ground of un« 
due preference, and there not being any altecatioa pf pos* 
session (23). . , ^ 

A trader (tndiug his 'circumstances on the decline^ exe- 
cuted at midnight a bill of sale of all his goods (with the 
exception of a lew articles^to the amount of about 100/.) to 
some* favourite creditors, *in trust to pay them their full 
debts, leaving other debts to the amount of 900/. unprovided 
for, and absconded the next morning; the deed was holdeii 
fniiidulent, for the iiiter|^t which was excepted in the as- 
signment was too minute to ixfike a diiTerenee. 

It is to be observed, thlt^ the circumstance of the trader 
being at tlic time of the conveyance under arrest at tte suit 
of the creditor, to whom the. conveyjmiEe is made,' will not 
vary the CISC ^ 

In a ca^ where a trader being in inSilvent circumstances*, 
in consideration of a loan of 120/. without interest, assigned 
one-third part of all his effects to the lender, who was his 

p V. Day, 2 Burr, fi27. ' ' r litwton v, Chantler, 7 But, 138. 

g Omnptuii v. Bi'dford, i Bl. R* m*' • LtnIouT. Bsrtlct, 3 Will. 47* 

; Lotuion Sitlinga after H. T. 17 ^.; 

J^iOrd Manaftcld, C. J. . . 


(22) The principle of ali the cases is, that if the conveyance to 

a particular creditor necessarify prevents the property of tfie trader 
from being distributed as the law requim in cases of bankruptcy, 
that is itsm.an act of liankruptcy. Per Le Blanc, in Nasrtnn v. 
Chantler,? East, 145 . . . 

( 23 ) It is observable that in this and in the preceding 

deed was valid as between the parties, which circno^tatice wai ad- 
verted to by 'Lord MansSeld in Wilson v. Day, wheisi^ i2iid, 
that it Was not necessary, that the deed should be ftauduknt as be- 
tween the parties; it was sUflteient, if it was afraud'bn ciMitors 
generally. 
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brother, and within two days after the execution of the 
deed, the trader absconded; it was holden, that the bill of 
sale was fiHudulent, on the ground of its being made in con- 
templation of bankruptcy, and its being partial and unjust to 
other creditors. 

So where a trader, in insOlvc^nt circumstances*, having 
an act of bankruptcy in (•onfeinplation, and being threat- 
etu'd with an attachm(‘nt for non-payment of money under a 
decree of the Court of Chancery, voluntarily by deed as- 
signed a lease, part of his estate, to three of his creditors, 
(one of wdiom bad lent him money, and the other had in- 
<lorsi'd notes for him,) as a st^eurity for the payment of these 
debt’-', and then in trust for himself; the deed was holden an 
act of bankruptcy, 1st, As a fraud upon the creditor under 
the decree, w'ho might have elaimc<l the benetit of the lease, 
notwithstanding the assignment was fc»r a valuable consi- 
deration, on the authority of 'I'wyne’s ease; and indly. As 
being a voluntary preference contrary to the general polity of 
the bankrupt laws. 

Where a trader, being arrested for diibt by one creditor'*, 
executed a bill of sale to another eri*ditor (who had bethi 
induced to give a bond for his appearaiu e at the return of 
the WTit) of all his elleets, for the purpose' of paying, in the 
first instance, the debts due to both the cri'ditors, and afb'r- 
wards the overplus, if any, to himself; and the eri'ditor, to 
whom the bill of sale was cxecutetl, took jiossession of the 
elleets the day after the execution of the deid, on which day 
the trader committed an act of haiikruptey by keeping 
house: it was hohlen, that the execution of the bill of sale 
was an act of bankruptcy. 

A trader, being urged by the importunity of a creditor, ex- 
e'cuted a conveyance of lauds in trust to sell, and to pay such 
creditor, with a ftirther trust to pay debts to certain relatives, 
in order to give them an undue preference in contemplation of 
bankruptcy; it was holden, that the deed so executed was an 
act of bankruptcy*. 

A trader, know ing himself to, be in insolvent circum- 
stances^, and being under arrest in execution at the suit of 
a ('reditor, executed a bill of sale of all bis goods to the 
creditor, for the purpose of paying his debt, w'ith a reser\'- 
ation of the surplus to himself; it was holden that this as- 

t OeTOii ▼. W*att8, Doug. ^s. veport was questioned in Hassels v. 

M HuU’hi‘1' V. Kasto, Duujr. <294. St-c Simpson, Doug. 91, 9:2. u. 

also Law v. Skinnor, j Bl. K. ogti. x Morgan v. IlorseuiQU, .1 Taunt. 241. 

which is not inserted, because the y Newton x. Chauiicr, B. U.H. 4b O 

3 . 7 East, I3b. 



BANK&UJ^i 193 

although executefd under tlte compubion of an ur- 
an act of baiikruptcy; thencmsary 
conadjumce of the deed being to |)revent the banSiOpt from 
cai^rlj^ oa tih^and thereby j^rating as an injury to the 
’ other creditors. 

It must be observed, that it^S» not competent to the pciv 
soils who have signed the fraudulent d^*, and art? privies 
to the transaction, to set it up as an act of bankruptcy. But 
where a comniissioii of bankruptcy, was sued out on«a I'miidu-' 
lent tleed, upon the petition of a cretlitor who had not 
eoiicurred in such dot'd, but who was chosen assignee, 
ther with other creditors who had concurred and were privy 
to the frniidV, it was hohlen, that it was not any objection 
to an action brought by tliein as assignees for the n'c-ovcry^, 
of part of the. bankrupts estate, that some of the assigUetV 
hail concurred in the tniudulent dmi, the petilioiimg credi- 
tor not having so concurred. 

A. having contracted with a canal company to bui|^ 
works on the canal^ as their engineer, ^mrehast'd, . witli^ 
money advanced by the companv, tiinhiT nnd other artiQ||^.il 
tor that purpose, wliicli were (feposiU?d on the premises of ' 
the company. Being considerably indebted, he boriviwoil 
of the company a further sum of money to pay his creditors 
the full amount of their debts,, and as a security cxeciUinai u 
bill of sale of his cll’ects, which were then lying on the pre- 
mises of tlu‘ company, anii delivered them liy the delivei^' of 
a cop|)cr halfpenny. It was insisted, that the hill of sale 
was fraudidenr, because the possession irernaim d to all ap- 
pearances tile same after as before thecoiiveyimci', jmd the 
bankrupt continued lo gairi a false <Tetlit as tin? owm r of 
lliegQods^; but the court held, that possession of the go<xU 
having been delivered to the^ company at the time of the 
execution of the hill of sale, as far as possession under these 
circumstances could he given, tlie deed wiis not fraudulent 

A surrender of a copyliold estate to a creditor*, for the 

a ose of giving an undue preference, is not an ui t of 
ruptcy; because the convtyancc necessary lo cmisti- 
tute ail act of hankruptiy must be such as would defeat or 
delay creditors at law, and tlie copyliold not being liable 
cither to ortleiilt, a iTcditor <‘ould not have obtained: 

posscsision of it, if it had nut bi*en siirivndtred. 

i Ilamford v, Beron, a T. U. 5i|.l n. b Mniion v. Moon-, 7 T, Ft. 67, " ^ 

ft 'rappcnilcti V. Biir;(«'mi, 4 KosCs R. c Kx parle Cock»boU, 3 Bro. 4'b C! 
a.io. Jacksvu v. Imiiu, a Cauipi N. v>-’- 

H.C\ 49 . . 

0 ^ 


w 
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It .h^s iiGl y yet been decided that, where the comrcjp^. 

' by the tr^er ot his^fi[ecU is not by deed» sucdi 
tnough Ipidulent, qf bankruptgr. , 

(req uentiy been e8serted;; jthAt it ia not; %.,|rfbrd 
’*^6. J. and Aston, J'. iii Martin v. Pewtressi 4-^ Bur^: 

S480. 2483. and in Riisfv. Cooper, CoWp. 633, 63o. 
such conr^ance; thquA it nofts not amount to an act 6f 
bankriiptoy. willb#irbid by reasbn of the fiaud/ ^The leading 
cases Oil the subject are, Aidersoft v, I'emple, 4 Burr. 2335. ; 
Martin v. Pewtress, 4 Burr..2477- ; Harman v. Fisher, Co^vp. 
117. ; and Rust v. Cooper, Cpwp. 629. See also Manton v. 
Moore, 7 T. R. 7i. where Lord Kenyon, C. J. took thisdis* 
tinction: A conveyance of goods withon|; deed is fraudu- 
lent, unless possession of the goods be given: if it be by 
deed, it is fibudulcnt, and an act of bankruptcy. 

B. a bc^kseller^, in September 1807, applied to the defen- 
dant, a pawnbroker, to discount three bills for him, which 
he had drawn upon C. and D. The defendant gave him cash 
for them , but soon after becoming suspicious of B.*s credit, 
he asked him, wlfcthcr they were not accoraipodation bills: 
B^answered that they were* The defendant then required 
■ some , security to be put into his hands, in case the bills 
should not be paid when they .became due. In consequence 
of this application, B. at dilletent times, l)etwccn November 
ahdFebruary, deposited with tlie defendant various parcels 
of books to the value of about 300/. for the purpoi^e ot being 
sold for his benefit, if the bilJs slioidd not be duly houoi^rcd 
by the Jicceptors. These books were ebiedy brought by B. 
in a hackney-coach i%;the evening. ' It likewise appeared 
that lie^had cotnpouncled with his creditors two or three 
years before, which circumstance must have been knoWn'^io. 
thte defendant who had lent him hioney to pay tlvi* fttipu- . 
lated composition^ B. .coraiil|tted-< an act of bankrupt^J^in . 
tlie beginning of March, and the conimission was sued 
agatinst him on the 17th of that month; the bills then'fe- 
tnaining in the defendant’s hands unsatisfied. It was con- 
tended on the part of the plaintiffs, that the defendant had 
unduly obtained possession of the books by a voluntary 
preference. Lord EUenborotigh. “ How is this a case of 
voluntary preferenc‘e? The bankrupt parted with the books 
, upon the defendant's importunity, liie bills were not due, 
but the ijankrupt w'as liable upon them, and the .^(Jefendant 
Bad a right to ask for fartlier security* I’he defendant had 
not a rights of .action when- the booKs were deposited with 
him; but the bills constituted a good petitioning creditor’s 

«t Crosby v. Crouch, 3 Camp. N. P.C. 166. 11 £att, 3S6» 
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and might have aflbrded him the meaitis of cOmpuhion. 
only the acta of a trader aubseauedt to bis bank^ 
voidf Precedent acta supposed to he ip contem- 
of hanfcruptcy have likewise been iimlidatcd; but 
Skis* to an excrescence upon the bankrupt laws* The oases 
upon the subject have gone far and far enough, and I am 
not disposed to give Hgm any extension. If the debt had 
been due here, nie mm^ce certainly would not have been 
fraudulent Jt wanwwlsstnrtaev^ in which the fraud con«* 
sists. I'he consideration upon which a ^yment made to 
an importunate creditor or a debt actually due has been 
allowed to be valid, has not \yeen that he might resort to a 
suit to enforce payment, but that his demand repels the 
presumption that the bankrupt upon the ivc of bankruptcy 
made a distinction among his rn^litors, and spontaneously 
favoured one of tlieni to the nrejudire of the rest. dc*- 
inaml of fartlier m imXy for a debt not yet due has the same 
effect; ami m neither case is there any fraud upon the 
bankrupt laws, on which ground alone tmnsaftions previous 
to bankruptcy can be setaside.*^ Plaintiffs nonsuitid. On 
a motion to Set aside the nonsuit, tin* court w'erc of opinion 
that thb delivery of the goods did not (‘onstifnte an aef of 
voluntarj^ p^’efereiicv, so as to muler it fraiiduiimt and \oid: 
that in order to constitute nuch voluntary prclen'ine, tv\o 
things must concur; ^ St. that the^delivery should be volun- 
tary on the part of the bankrupt; and, 2ndly, that at tin) 
tiine of such delivery, there should he a (’oiiU'inplaliou of 
bankruptcy. In tin* present ca^*, the prupopition for giving 
farther security cameiVoiu the <*reditornnd m^t fioin the bank- 
rupt. Hartshorn v. Slo<lden, 2 Uos. Pul. 582. was ( il( rl as 
ill point. 

' A wditor obtains a prefererii*c in eonlemplationof an iir- 
tendeii deed of composition, whieh would be Jmiiduleat 
Ogiimstthi* creditors undcM hot deed: the coni posit lua going 
the creditor may hold his scciinries against a iSHntnbsion 
of bankrupt subsequently issued, and not eouteiiiplated at the 
time of the preferenci**. 

Having stated the decisions which have hW‘n made upon 
the several acts of bankruptcy enunu-fated in tlie l.'l KIk. 
c. 7. 8 1. and 1 Jac. 1. c. l.V. 8 2. I shall proceed to the consi- 
deration of such acts as are mentioned in tlie 2i Jac. I* c. ].0. 


« Wheelwriglit ▼ Jtarlion, 5 Tamil 
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10. “ Ohk^Mng-ather hy himtif, or otktra hy his jsromifr*' 
ment^miy proUsction pther man such person as sk$U 

“ lawfully protscted by prieilege ofparlumint" >\ 

* • ♦ ♦ 

Granting protecjtions has fallen into disused According 
to Blackstone, the laat instance whi£||||ppeai« on ouir books 
is, a protection granted by King Will^ in l692»o By stat. 
7 Ann. c. 12, $ 5. traders are mclared not to be entitled to 
the protection given by that act to the servants of ambassa* 
dors and other public ministers, 

11. ** Exhihitinff to the king^ or any of his courts^ any petition 
" or hill against his a editors^ to compel them to accept less 
** than their just debts^ or to procure timcu 


These bills have been long exploded \ 


1$, •• Or, being arrested for debtp shall after his arrest lie in 
“ pfhon two months or marCffipon that or any other arrest 
or detention in prison for dteht^ shall be adjudged a bank* 
** rapt from the time of the first arrest^* 


The day on which the arrest is made is to be included m 
the reckoning*; according to the rule, that, where the com- 
putation of time IS to be made from an act done, as in thia 
case from the arrest of the trader, the day when such act is 
done IS to be. included; and the months are lunar months. 
But if there is not a continuing imprisonment from the 
time of the arrest, then the intention of the legislature ap- 
pears to have Ijeen that the two months should run only 
from the time of the party^s going to prison, and not from 
thearrt'St. Hence where a trader was arrested for debt on 
the 4th of November S but allowed to go at large until the 
8th, when he returneil into custody, arid being aftenvards 
moved into the King’s Bench prison, lay there upwards of 
two months, it was holden, that the act of bankruptcy 
w Inch he thus committed, had reference only to the 8th 

f 1 in Comm « i Glassingtoa t. 3 EmCi K. 

g: Ntt Barrndale Ld. 3 Ler 407* 

k Barnard t. Palmer, i Camp. N. P 
li Pl I > o/ll), l.d^Keeper, in Aid. Black- C. ftop. 

ac W Ldae, i Vern, ISJ. 
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when he returned into custody, and not to the 4th when 
the originat arrest took plate. So where a trader, being 
put in bait', and afterwairdi^snriwndMid in tiia* 
of his bail, and contkhied above •twQc^'^nths in 
fnison, it was holden, that he was h bankrupt ohly {'rom the 
time of his surrendeh not from the time of his arrest. Bist 
where sham bail was put ip before a judge* a means to 
get the jtra^r Xumed over to the pjsdn^' the b^juit, and tie 
was ac^rdingly surrendered and sen^^en^.ft was holden 
that the imprisonment was to he computed from the awest; 
there being an unt^rokeo imprisonment from rim rime.of the 
arrest, and the bailing being ^nsidered as S nmi'd form to 
turn the bankrupt over from "one custody to 'iiptd.h#, ' So 
where the trader was sick in bed at the time of the arrest, and 
could not be immediately removed to prison •. ' * 

Although the trader is, during two months, in a pro* 
gressive course of committing aii act of bankruptcy*, yet 
the act of bankruptcy is not complete until the expiration 
of the two months, and consequently a commission cwnot 
regularly issue until that time; for, in order to obtaui it, 
there must be an aliidavit that the party has committed an 
act of bankruptcy. The property of the bankrupt vests m 
the assignees by relation either from the time of tlie arrest^ mr 
the going to prison, as the case may be. 


13. “ Or bein^ arrested for the sum of lOOL or more of Just 

“ debt, shall, after suck arrest, escape out of prison,” 

A. having la-en arrested for delA in Kent on the Slst of 
March*, was, on the O'th of May fidlowing, brought up by 
att habeas corpus, in order to be turned over; on tiic road to 
the judgi^ chambers, A. was permitted to call at an house 
hi the ci't^of London,, and was carnetl thence to a jmlge’s 
duunber to be bailed, and accordingly was bailed, but io» 
stanfly there surrendered by his bail m discharge of thmn* 
selves, 'and thereupon committed to the King’s Beirh pri* 
son, where he lay above two months. It was ailjudgcd, 
that this passing through another county, by the pennpsicp 
of the sheriff, was not an escape within the moamiig of this 
act. 


I Tribe T, Webber, Willre, 464 . o Gordon t. Wilkintm, S T R, s/tSf. 

m Rote T. Green, 1 Burr. 4J7. fUted p Kiuf; v. Leith, 8 T. it. ui. 

mare flilly po*t. q Rove ▼. Gkch, i Burr. 43^. 

n Sterener Jnckun, 4 Cnmp. i64. 
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iV, Cy* Property in the Fimemon of the Bankrupt as 
reputed Owner. f 

By stat. 21 Jiic. L c. 19. § II. reciting, *Hhat it often falls 
out that many persons, before they tn'ccmc bankrupts, con- 
vey their goods to other, men upon good consideration, yet 
still keep the same, and .are reputed the owners thereof, and 
dispose of the same as their own; it is enacted, that if any 
person, at such time as he shall become bankrupt, sliall, 
by the consjMit and pt‘rmissioi/of the tu ne ownar and pro-^ 
“ prktanjy have in his possession^ order, and disposition, any 
goods or chattels, whereof he shall be reputed owner, and 
** take npon him the sale, alteration, or disposition, as owner, 
the commissioners shall have power to dispose and sell the 
** same for the bemdit of the creditors seeking relief under 
the commission, as fully as any other part of the estiije of 
** the bankrupt.’* 

ft was formerly a question whether the preamble did not 
restrain the enacting part of this section ^ and coniine its opc‘- 
.ration to property, originally j)elo\iging 1o the bankrupt,^ and 
remaining in his possession after a coiivcyance of it to*ano- 
ther ; but it was adjudged in Mace v. (’adell , Cowp. 2.‘i2. and 
post, p. -203, that it did not, and that it cx\*. mled to the goods 
ot* other persons which are perinilled to remain in the posses- 
sion of the bankrupt, and whereof he may lake upon himself 
the sale, alteration, or clisposit ion as ow nc r. 

'riie general view of the provision now under considera- 
tion w^as to prevent traders from g|uiing a delusive credit, from 
a false appearance of their circumstances, to the misleading 
and deceit of those who should trade with them. 

. Choses in action fall within the dtsciipfioti pf goods and 
chattels mentioned in this clause*. 

Mortgages or sales upon condition of goods and cliattels 
are within the statute, as well as absolute sakvs*; aiid^i mort- 
gage by one partner to another of a moii ty of stock in trade 
^ not distinguishable from a mortg-age to a stranger, if the 
mortgagor is suffered to continue in possession as visible 
partner. 

The principal difficulty iu deciding questions on this statute 


? Lord Hardwicke, in Ryal t. Rolle, s Horn v. Rak«r, 9 Ea»t, 239. S. P. 

1 Atk. l>*3. was of opinion that the t Ryalr, Kolle, ) Vetey, S 48 . rAtk, 
ennctiiigr pivt of the clause was r«- 16s. S. C. 1 Wilt. gOo. S. C. 

strained by ihe preamble. 
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lies in ascorlaiuiug, whether the bankrupt is reputed owner 
or u$jt. JFhfu this lUct is settled, the upplicatloii of llu* sUi- 
1;utei$ my ; lor from the ix^puted ownershiji false credit arises ; 
ifroin'tliajt’ false credit arises the mischief, and to ilmt*iiiiscliief 
the. ^Qiecly of the statute applies. 

. As^it has Wen truly observed, that these questions have 
much more of fact in them than law** (it), 1 have ventare<i 
to state the decisions at coiisidemble len<;tlii ; lest I should 
mislead the rca<lcr, arranging them under two divisions: first, 
cases within the statute ; and, secondly, cases not within the 
statute. 

1. Ca^cft whhin the Statute. — 21 Jac. 1. c. 19— A trader 
being indebted to J. S*, inortgagifd to him certain Itasehold 
estates and sonic Iniys, but did not deliver possession of llu in, 
and afterwards the tnidl-r iH^came a bamkrupf. J. S. brought 
an ejectment and got possession of the leasehold c'State, hot 
the assigriets took possi ssloii. of the lioys. TlM^ leasehold 
not lieing siiihi ieiit to pay J. S, Ills prineipal and interest, lie 
tiled a iiiil to foreclose' and to conq^'l the ussignefis to re<W‘ein 
the hoys, or that they might be sold to pay Ins deinunds. 
'I’he assignees adinitlhig the leasi'hold not suHUMent to pay 
J;S. insisted on llu ir right to tlio hoys under this clause of 
the statute, tin* bankrupt having po.ssi'ssion, and acting as 
owner tlnrreof until he was ^declared a bankrupt. ’ l.ord 
Talbot ili’ciet'd, that the plaintiff sinaild Ix' at liberty to 
come in under llie coinniissioii for Itis delieieney; dismissnig 
the 1)111 so tar as it requirc'd ^iceoinil of the profits of the 
hoys, wiiieli wc'o* ordered to Ik* sohl for the benefit, of the 
creilitors in general. \. In Hall v. (iurney, t’o. B. L. jlh^ 
edit. p. .'542. I.<irtl M:n)sliehl, C. J. said, that, in this case of 
{Stevens V. Sole, there was a grand bill of stile whieh wais 
delivered to the uiortgagtM*. 

So will re the owner of nineteen two-aml-thirt.ielh parts of 
a ship then lying at Yarmouth, eonveyecl an interesl in tlie 
same to the defendant, by way of mortgage, and delivered 
to him the grand bill of sale, but cuntiuucd in the wumr^e- 

u Pftr Buller, J. in tValkrr v. iniriiell, x .Sti'|i>licn8 v. Solr,citc«I j Atk,. 170. 

Don^. Ulw. rti'o^Qizi'dby Lawr€'4icc, y Hull v. Guriii'y, Co. 15 . L. uth •.'ilit. 

.1. in Iloni V. Baker, 4S G 3 . B. R. .p. .342. 

9 East, 241. 


(24) Hence, in cases of this kind, it seema proper to leave it to the 
jury to aay, whetlicr under tin; circumstances, the bankrupt had the 
reputed ownership of tlie goods at the time. See the ix^uiark 0/ 
I^awrence, J, 9 East, 241. 
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, togetbei^ 9 ir>l^. thir o|her parM>vmer^ fi)(| 

l^(| M ▼Mi6l«pal;k-«wni^;^Koin the tune of die coinre^lMsfe 
until he became a bankrupt^} lidld: Man^^ld« ondte^mRoi 
fito ^'. i»ol«, beij| ^.defendant til 

I^J^’td jiftlliiri «f5a>l»fc .tbe apign^ Se^xtx pme ska^‘. 

,,l;Ve«.juu.ld?^d ]^*t. ^ 

I'ifite wh^ A^t'a^bimer’^inpartnenM with.B., saortgageil 
t)i;if^0> in fi«C a, *hi«j >». A.’a ofioiety of th4»^i|Mien9ili^, 
tRtek in tradcj debts, &c*.for s^uriog a sui^nf mo^ 

jOfij- lent to bini by-B.^'ftiit 'Conlt/itted in- possession of the 
sloiL’k; 4cc : and. received the. debts as if in partnership with 
.afterwards becatnaji bankrupt;, it was boiden by 
Lord'Haniivioke,' Ch. assisted > by Burnet, J., Parker, C. B., 
ai)d-Lee^‘C..j.; Ist. f)ii the authority of the preceding case, 
(d'^tevinw V. Sote^ tliai^ a convcyanci^of goods and chattels, 
by wayi'itf mortgage, or with condition of redemption, v'as 
r mthitt tiie statute, and that Ute mortgagee or vendee upon 
Ooddition ' was true owner and proprietor,” within the 

, nmaning of that statute. • 2dly, That “goods and chattels” 
ittchidied debts ; and in this case, notice of the assignmeid of 
the^dehts to the partner not having been given, the assignees 
of die bankrupt were entitled to dispose of them for tlie 
beneift of the creditors in general. 3my, That the mortgage 
to C.'ih’trustrfor B. the partner, was nut to he distinguished 
fpom a mortgage to a straiiger, under the circumstance of this 
ewe, dbe trustee not having interfered,. That if it«had been 
intmded.to.take the case outof the statute, B. when he be- 
camemtititl^ to Atfs moiety, should have had the sole and 
tHtt. <a -^ut possessions only ;. , that A, having continued in 
possession after Uie eoiireyaiice as visible partner, and received 
ito .bylbe pennisston of B^ had the order and dispo- 
sil^toipt m!<tliu go^s, and chatlels, a.nd was one of the leputo^. 
Oft'i^iMfliucliiaa.B. 

’' l^AtK)t^^s;poi^ was. made*. . whether B., by the loan to 
his'jpart^ .did oot- ^iii a ipocgd lien on -A .^s moiety of tliA. 
portiicn^tpieliisctol^ M it was detemiiued Umt be bad not 
anyiauoh itan, theio^hot, being any authority or pA'cedeut 
fUttit ^Eteng^btiMlcropticy t khd diat k was a diPfrentcoosidera. 
tioii «rha[|>'» court equity o^ht do betweeu the parties' 
tlMi&adiJtds^ wkil».^tb reQigmed capable of . transactii^ for 
tUemlRlvMU -H rr ' 

^ It VMOei|tieed Im tltooou^- in the. |M«ceding case, that.moit> . 

lyttjpffeuteil by tiie ftatute 

r. Ryiil «.«SoUS( 1 VssqgtSStiil Alt. a< I y«sry> S7S. 

1te« I WiIb»,.s6a*' eh 
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and the same doctrine was laid down in Horn r. Baker, 9 
li«t, *237. as to vats and stills belonging to a distillery, and 
were fixed to the freehold. 

Vin tTO\i?r for a dier’s plant*, it appeared that the plaintiff 
fiad told the plant to B. for which he gave the plaintitt' two 
proinissor}" notes, one payable in otie year, and the other in 
two years from the time of the sale. At the expiration of 
the firiftt -year, B. fimling it iiurouveuient to nay the note then 
due, by indenture agreed to assign and deliver the plant to 
plaiiitilf, in ronsideratioj^' his delivering up the notes ; but 
It wns stipnlate<l in them!5d that A. should let tlie plant to 
B. for a term of \ ears at a certain rent. B. covenanted to 
pay the rent quarterly, to keep the plant in repair, ami not 
to assign it without the consent of the plaintiff, 'fhe deetl 
cc^itained a proviso that B. should deliver lli(‘ plant, and that 
the piaiiitiir iiiiuht take poss»*ssion of ilu» same* on failiin* in 
the paymeiit of the rent, 'riiere was a niemoramium, also, 
that B. had put the plaintiff into possession by the <l(;livery 
of one winch in the name of tlic udiole. Afterwards B. bt** 
came a bankrupt, and the ihrfendunt iMoiig chostni assigiu*c, 
took |K)sscssi<jn of the plant as part of the cft'ects of B. 'I'lie 
court were of opinion, that tins cast*, was within the statute, 
and Lord Mansneld said that he had not any doubt that tins 
was a new exp(‘riment to dtdiMt the bankrupt laws, 'I iio law 
had sai<l% that a trader coidd not mortgagt* Ins elleets and at 
the same rime keep possession. Wliat was the case here? 
the bankrupt sold and ki'pt possc^ssioii, and paid mtercHt for 
the money ; if this rontrivam e were sutfered, it would open a 
door to aVoid the statutes, and, therefore, it ought ngt to Ik! 
allowed to prevail. 

So where B. k(*pt a cottee-house^, anrl a Creditor, after 
taking ill execution all the household furnitim* and other 
articles bch^nging to the <^ofl‘ec-hous(*, let them by deed to 
fi. for a tcTin of years, who covenanted not to remove them 
without the creditor’s con.sent ; B. having continued in pos- 
aession under this det;ri for several years, until the time of 
his bankruptcy, the assignees were holden to be entitled to 
the property uniier this statute, the bankrupt having had 
such a possession as necessarily cremated a reputation of 
ownership. 'Fhe bankrupt being the reputed owner and 
appearing to have tlic order and disposition of the goods, 
the court considered him as having taken upon himself' the 
sale, orch^r, and disposition, within the meaning of this sta« 

Vi Brytoa ▼. Wylii*, B. R. H. 03 O. 3 . c I«« v, RoHe, i Atk. 1S5. 

1 £m. St Pul. S3, tt. d Liosbaitt t. Biggif 1 But. k Pol. S2. 
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tute, which term» they observed were only incidental to 
putcd ovviiertiUip« 41 / y. 

Trover lor f»ooflft\ It appeared that ihcMlefendants w^.. 
bankers, to vvhonVB , a mercer, resident inC«rnl»eriand, had 
given a warrant of attorney to secure certain advances which 
they had made to him. Judgment having been entered, € 
writ of fi. fa. was sued out thereon^ and a warrant directed, 
0 »i 7th May, to two of B/s shopmen, there being po bound 
baililJs in CiiriiluTlafi<l. The shopmen were desir^ totake 
poss<'S8ion of ail U/s stock in timlc under it. Having got 
the warrant they remained in the'roop till night, when they 
locked it and carried away the key. But on the Monday 
morning they aeain opened it ; and, although B. did not in- 
terfere, business w^as carried on apparently as usual. On the 
evening of this day, B. committcct an act of bankruptcy, A 
commission of bankrupt was sued out against him on the. 
14th of the same month. 1'he goojls were afterwards sold by 
public auction under the warrant, the shopmen having re- 
maineil in possession from the time it w^as delivered to them. 
Ld. J’dlenhorough, C. J. — How can the possession of the 
servants bc) julversc to that of their master > 'J’lie goods w ere 
certainly ^nder the “onU^r, disposition, and contror of the 
bankruf^J when the bankruptcy happened, and therefore 
prssed TO his assigm'es notwithstanding the exeeulion, 1 re- 
Tnesnlyu' an execution in the North, where the wintant was 
delivered to a gentleman’s hiitler who eontimied tt) serve up 
W'ine, and to wait at his rna.'iter’s table as before. Tlu‘ court 
has more than once expressed an opinion that there ought to 
be boiled baililVs in Cumberland as. in other counties. They 
seem to have supposed here, that a possession, a/iena to the 
master’s, dissolved the relation between him and his servants; 
but they w'ere w^rong in point of law'. Had thiy delivered tt\p 
warrant on the 7th to a boumi baililV, ami put hirn in posses- 
sion, all would luive been right. 

A. a trader and an ofTicer in the l\ast India Company's 
service^, assigned his privilege of shipping goods fi^ni tlie 
East Indies to England to B. for a valuable consiileratiou ; 
and in oixler to evade the by-laws of the r.ast India Com- 
pany, which prohibit such assignment, the gooils were sliijv 
ped’, entered, warehoused, and sold by the Company in A/s 
name, and the proc'eeils carried to his account ; but Ijelbrc A, 
received those pro^nls from the Company, he became a 
bankrupt It was hoiden, that his assignees were entitled to 

e JackBOu r. Irwin, S Camp N. P. C. f Gordgn r. E. I. Company, 7 T. It 

49. 9^8. 
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ictvver the amount in an action for money liad and rcrrivivij 
a^rainst the (xmipauy, this binug such a possissionasfrn with- 
in thv. statute. 

U has already been ohservod that tlir enacting part of the 
nth section of the statute HI Jac. 1. c. 19. now mifh‘r consi- 
deration, is not restraiiied by the preamble, bur. that it exte nds 
to t)»e goods of other pei*sons reiirairhng in the jx^sscssion of 
the bankrupt, as well as those which were unginjilly the 
bankrupt’s property. ^ 

ITcncc, wIktc it appv‘ared that the plaintiff having kept a 
public-house % auil lead a licence, said sht* was married to 
one Penrice, whoso namosiu* afterwards entered in the hooks 
of the exeisi‘ olfit'o, with a note in llu‘ margin “married/* 
from which time IViniee liad the lieonee, ami eonlimied in 
t.lie possession of the liouse Jind mnwls until he eomnuttid an 
act of bankruplrv : tlu! crourt wi re of opinion, that this case 
was witldu the .slatnle, on two groiimls; Isf. 'I'hal the sta- 
tute exninied to l!ii' goods of other pirson.s as well as to those 
wliieli wen* originally tin* Inmkrnpt’rt properly. ‘2d|y. d’liat 
afte r a solemn dee laialieHi by the plaintllV that she* >va8 mar- 
rie.vl to Pe nrie e*, and. that tin sei we're tlu^ goods of Pe nri< e.*in 
lier right, she* should newer he* allowed to say that she 
WHS nol married to liiin, anePthat the* goexls were: he r solo 
prope rl \ . 

So w lu'je* household funiiteire*, the se parate* pre^pe liy of the 
wife of l>. ** ami of he r i liildivn by a forme r husband, were, 
upon her mairiage with B., assigneel to the* plaintitls, a» 
trustees, in trust to sulfer B. to e'lijoy tiu;m, on eoiul.Uoii tlmt 
he she)uld pay tin* plainllifs, for the? use of the* e‘hil<lie*ii of hm 
wile by he r Vorene r luisbanel, a ei‘rtain sum by ye*Hriy iustal- 
nie*nts; and, uotwitljstaneliiig several elefaulls in | my i net it of 
rtiose iiisialmeiils, tin* bankrupt waspermiUed by the truHU*c8 
te) remain in the possession of llmse goe^els, until tint (*ve.*miig 
before* he e eamnitti el an act of bankrupt e y, when lliey re:puK- 
fiesse*el tlnunsclves of the geKxls: it vvas^ lioldeit, that the 
trustees had sufl'ered the bankrupt to Inivc the.* possession, 
orelcr, and disposition of tlid g<x>els, doirn fo the time «/ his 
hankrttplvify and theref(Ly*e the* case fell within the vyiy 
words, as well as the meaning, of the* statute. But the gocH» 
must be in the jmsscssion of tint bankrupt at the time uj his 
ba^iktnplvy^ otherwise the statute dot s not apply *. 

A., a termor for years of lands, had built tlierc*on a recti- 

S Mare r. Cadcll, Cowp. 23^. i Pwycr, U East, 9 i. 

Dnriiy and othcra v. Smith, 8 T. R. 
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fying distil-lxouse^ where he carried on the business oC a 
distiller in partnership with B. A. finding it to be a losil^ 
concern, withdrew from the business, and thereupon lesuM 
to B. (his former partner) and one C. the premises, together 
with the stills^ tat and utensils^ proper lor carrying on the; 
business, and which had been used by A. and B. Under thtt 
lei)se B. and C. continued in possessiqn of th^ property, car-- 
rying ou the trade in the same manner as was done Wore, 
unl^they became bankrupts. It did not appear that there 
wf^ny usage in the traae for letting such utensils. 7"be 
question arising, whether the bankrupts, under the above* 
mentioned circumstances, had the reputed ownership of the 
moveable utensils of the trade before and at the time of the 
bankruptcy, and had thereby acquired the rt^al ownership 
by the statute for the iKmeht of their creditors ; the court 
were of opinion that they had ; Ld. l^lllenborough, C« J. ob* 
scjrving, that “ the true object of the statute was to make 
the reputed ownership of goods and chattels in the pos- 
session of bankrupts, at the time of their bankruptcy, the real 
ownership of suen goods and chattels, and to subject them 
to all the debts of the bankrupt; considering that such re- 
puted ownership would draw after it the real" sale, order, al- 
teration, and disposition of the goods. I'he stills, it ap- 
peared, were fixed to the freehold; an<l as such would not 
pass to the bankrupt's assignees, under the description of 
“ gooils and chattels*’ in the statute. But as to the vats ami 
utensils, there was notiiing in the case to rebut the reputed 
ownership following the possession of the bankrupts after 
the dissolution of the old finn, when the business was eon- 
tinm^l to be carried on by the bankrupts alone, in the same 
inanntr as il followed the pc^session of the antecedent {part- 
nership, when the trade was carried on by A. and B. Ifi as 
in some manufactories, where the engines necessary for car- 
rying ou the business are, known to be let out to the several 
manufacturers employed upon them, there had been a known 
usage in this trade lor distillers to rent or hire the vats and 
other articles used by them for the purpose of distilling, the 
possessiqn and use of such artMles would not in sucli a case 
nave carried the reputed ownership. But in the absence of 
such an usage, there was nothing stated in the c'ase which 
qualified the reputed ownership arising out of the possession 
and use of the things iif their trade. The world would na- 
tural^ give credit to the traders on their reputed property ; 
and the person who permitted them to hold out to the world 
the appearance of tiieijy|j|ng tlie real owners, ought to be « 

\ flont*V.B«kcr ,9 EmIi SIS. 
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amwerabte for the consequences, and was so intended to be by 
we statute.” 

3. Cases not within the Statute. — Fii*st, this clause does not 
goods which the bankrupt has in auter droit^ as exe- 
cutor (35) or administrator. 

Henoe, where a trader married a woman who was in pos- 
session of goods as administratrix to her former husband* 
and afterw^ards bt^eame a bankrupt* it was holden by Lord 
Hardwickc, Ch. that this was not. within the statute ^ bt*- 
cause the administmtrix had the goods in aater droits aiat 
the husband could not have them in any better right* aiul 
therefore lliey were not liable to the debts of the SiX*oiRi 
husband; for the meaning of the statute (if it was ^xissibleto 
put any ineuuing upon some clauses of this statute which wera 
very darkly penneil) was only with regard to goods which Ihii 
bankrupt had iu his own right. 

Or as factor or trustee.— A trader in London having mo- 
ney of J. S."* (who rtsided in Hollaiirl) irijiis hands* toudit 
South Sea stock, as factor for J. S. and took the stock in nis 
own name, but entered it in his account book as bought for 
J, S,, after which the trader became bankrupt, it was holden 
by Lord Parker* that this stock was not lialile to the bank* 
ruptcy (*20'). 

I Ex parte Mnrsli, i Atk. 159. m Ex parte Cbioo, 3 P. Wmt. IM7. d. 

(A) 


(25) an executor becomes bankrupt, the cnmmisMiotiers catii» 
not i»ei/e the specitic effects of his testator* not even in money which 
can lilpc'cificnlly be distinguished, and nsi.'ertaiiied to l>eUmg to such 
testator* und not to the bankrupt htuisclf.** Per Lord Manidiield* 
3 Burr, See also ex parte Ellis* 1 Atk. 101. 

{9b) Where a merchant consigns goods to a factor in London* 
who receives them, the factor, in this case being only a servant or 
agent for the merchant beyond sea* cannot have any property in such 
goods ; neither will they be affected by the bankruptcy, l*er Lord 
King* Ch. in Godfo^ v. Fur^o, 3 P, W^ms. 186. 

“ This statute doc* not extend to the case of factors or gc»lcismiihs 
irho have the |a>s.sessioii of other men’s gowJs merely ss trustee* or 
under a bare authority, to sell for the use of their principal ; but 
the goods must be such as the party siiders the trader to sell os his 
own.'* Per Lord Mansfield* delivering the opinion of the coprt in 
Macev. Cadell* Cowp. 233. In Horn v. Baker* 9 East* 243, 
Lawrence* J., commenting on the: preceding passage* Observed that 
the last expression, viz. “ that the goods must be such us tl»c juirfy 
suffers the trader to sell as bis own*” was evidently used in contra- 
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OWiv in the possession of a factor from the known i|^- 
tare of his employment, can seldom ieate room for any 
tion as to the purpose for which they are in his possessiofi. 
But, with .resist to another species of property, 
bills of exchange or notes, the possession of these is 
^uivocal; for being generally looked upon as casb>:' and 
livered or remitted to an agent or banker in that 

wav, and upon a ^neral account between the par^, the)*’ 
will be considered in that light; and, as being blended with 
the general mass of his property, will, in case of Na be- 
coming a bankrupt, pass by me assignment under the com- 
mission, unless inty appear to hav0 Jbeen specifically appro* 
printed to some particular pupose* 

It has been remarked with great propriety by Mr, Cullen, 
in his excellent treatise on the Principl(‘s of the Bankrupt 
Law, that what will amount to a specitic appropriation is 
a question of fact, and therefore depends upon the various 
circumstances of ciich particular case. Prom the following 
oases the reader will he able to form a general idea of the 
nature of a specific appropriation and its limits. 

A correspondent of I he bankrupt®, before his bankruptcy, 
drew bills on him, and desired him to place them to a parti- 
cular account^ in the name of a third person, distinguished 
from their genend account by a particnlar U tt(n\ and which 
the bankrupt saul he wq^Ul do. The correspondent also 
drew other bills on other persons to annver the former bills, 
and remitted the latter for that purpose to the hnnkrunt, 
with directions to place these to the same accovtft. The 
former bills/ not having been paid by the bankrupt, were, 
sent hack protested, and paid by the eOrrespoiideut ; and 
the latter bills^ which had been remitted to answer them, 
remained at the time of the bankruptcy in the ]X)ssessfOu 
of the bankrupt unnegociated. 'Phis was" holden to l)e a spe^ 
cific appropriation. — See also ex parte Oursell, A mb. C.07. 

In a case of Wlis ivniitted to I?, a banker*^, after an ac- 
count transmitted by him to C*. his correspondent, on . the 
balaitce of which account C. w:is indebted for bills, (accepted 

A CttTI<*n*» n. li. osrt, p Ziuck V. Walker, Cl. R. Ii54. 

o 1^ pnife Dtinias, | Vet. r*S9. ami 

1 Atk. 939. ' . 


distinction to the ca^ of factors^ &c. who sold for other persons, and 
not for tlu'mselves. A nd he (Lonl Mnnslield) could not have meant 
to lay it down generally % for that, the case of Mace tw Cadell, 
'k*a8 not the cabc of a eale. 
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B. and then outstanding) which C. had drawn upon B. 
^nder an agreement to make remittances to answer tlio same 
tahen due; the bills remitted to answer t!ie acceptances 
(Wiiich were not paid by the banker, but by the corrtrspond- 

himself after the bankruptcy of B.) were consulei«<i as 
ki the ^ture of goods in tire possession of a Factor; anil, 
thererolfe/thafe they belonged to the cbri^spoiident^vistibjec^t 
to B. Ae banker's lien for- the balance due to him at/ the 
time of the bankruptcy: and that, haviik been deposited 
by the bankrupt with another banker, vMo had set them 
short in the bankrupt’s book, they, were the same as if still 
in the possession of the bankrupt* 

An agreement having been entered iplobyB.**, a trader 
residing in Loudon, to ^purchase of C., his cwrespOivUmt at 
Manchester, all the liglu gold which should be sent l)y the 
latter from iMaiichester to London, and to accent bills at 
two mouths for the money due u|X)u the sale, anil to acet pt 
from time to time, otlier lulls drawn by for his own oon^ 
lenience, but that in such case (’/should remit value to the 
amount of sucJi acceptances, to answer together with the 
light gold for the dilfcn'.nt bills so drawn: B. became a 
bankrupt, and C. being at the time of the bn nkrupicy con- 
siderably indebted upon the balunte of the a(x:oiml, but 
ignorant of an Jict ot Innkrupt<y conimitlfd, SiMit a 
tity of light gold anti some bills, iti oj'der to eivahlc the 
bankrupt to pav' liis acceptaiu’i. s for him wIkti I In-y should 
become (hie. L\ afimvards paid the aiuoimt of Uie hitnk- 
rupt’s acceptances for him to (he holders, and claimed tint 
gold and bills as against the assignet^s. ’(‘Ik re were no other 
accounts betvvi-en the parties, l>ut ujiou these, (leabO;,^, 
which had bet ii carried on in the manner statwl for some 
years. ’I'his was held to he a speeilie appropriation, like 
the case of principal and factor, and the a-oi-einent <\'a.s dis- 
tinguislied into ditrerent parts; of w iiich, though the iirst 
was merely a contract for a bargain and siile; the lattcr^part 
\vas considered as a contract, of which the elft cl was, that 
the bankrupt should bci;oinc the banker of his cori\:spopdtrnt 
and accept his bills, the laltcr remitting the value to tlie 
aiuouflt, in light gold and bills: and to wliicli latfer part of 
the contract, the other bad no other relation than as in- 
cidentally ascertaining the rate at which thegdld was to be 
taken. # ' 

The plaiptiff, by letter, retpiestcfl permission of B/ to 
place in his hands bills which nad a long time to run, aixl 

q Took i^flolUnpiworth, s T. R. si5. r Parke v; filinfon, i naiV? R. 5»4. 

S. C. iu orror, 8 H. Bl. 301 . 
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to allowed to draw without renewals at shorter dates, atuf 
desired B. to calculate the sum to be drawn for, allowinj^' 
comraiMion. The bills of long date, endorsed by the plaiiH.. 
tiffl were included in this letteirt to which B. returned an 
answer, s^iiig, thht itoreeably to the jdaintitTa wishes 
had discounted the bills, afid then sp^ilied the 'ani^bunS 
for whh^ the plain|iff m^t draw* upon him aiijejiired., 
The' plaintiff dtow bihs accordii^ly on B. who accef^d the 
same, but shortlj ^aft erwards became a bankrupt, an^ these 
acceptances w'erlmishonoured. The bills received from'>the 
plaintiff remained in ‘the hands of fi. at the time of-tlie 
iiankruptey, unnegociated; but the assignees of B. possessed 
theihselvcsof these bills, and reived, the amount of them. 
An action for mon^ had and received having been brought 
by the plaintiff against the assignees, it was holden, that it 
would lie; for the application to the bankrupt was not to 
sell bills of long date for those of shorter date, but to place 
those lone bills in the. hands of tlic bankrupt upon. condition 
of being miowed to draw short bills upon him; and, though 
in his answer he used the term discount, yet he assented to 
the terms of the first letter, and used that word merely us 
a mode of ascertaining what he was to receive for the* ac- 
commodation. The bills, therefore, having been de{K>site<i 
upon a.condition, and that condition not having been coin- 

C 'i with, and tlicy remaining in specie iu the Hands of the 
rupt at the time of the bankruptcy, the plaiiititf might 
have brought trover for them i^iinst the-assigm es, but tliey 
having parted with the hills and received the value, this 
action for money had and received \yould well lie in lieu of 
trover to recover the bills. 

% 

A. and B* were bankers in Bimnin^hain’, with whom the 
plaiiitiRs had opened a banking account, which was con* 
tiiuied for some time, until A. and B. became bankrupts. 
A tew days before the bankruptcy, the plaintiff's paid into 
the bank three bills, which were endorsed by them, but did 
not become due until a short time after the bankruptcy. 
At tUe^ime of the bankruptcy, a considerable balance wiis 
due to tlie plaintiff's upon tjieir ctish and bills (due) account, 
indepeiideiitly of the three bills in question. It was stated 
to be the practice of this and other banking-houses in the 
country, that when approved bills, not having a long time 
. to run, were brought lo them by a customer, they would 
enter theih tn a gross sum. with cash, or pa|H'r which was 
immediately payable, to the credit of the customer, givuig 
him cither cash or liberty lo draw upon them to tliut 


f Gilet «a«l ftaotUcr v. Prrklu* aud olltcrt^ 9 East, w* 
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Ami the bankers so far consitloie<l these running 
biiis; (which were always indorsed by tiui custbiner) as theiV 
own, that they would j^y thmuway to their customers iu 
th^iisual course of business, or transmit them to their own 
comspoudenu in London; ami. inter^l was charged on 
both sides the account on siiolf (japer 'transactions: and if 
the ; turned out to be against; the cuftpuier. Urn 

bankers also charged a certain . Differing in 

this respect from the pnictice of bankers in Lcmdoii, who . 
uiK)n the ixi^eipt of utulue bills fioru a customer^ do not 
carry the amount dire<,‘tly to his, credit, but enter iliein 
short; that Is, note down the receipt of the bills in his ac- 
count, with the amount, and the times when due, in a pre- 
vious colunm of the same page; w hich sums when reci^ived 
are carried forwan I in tlie usual cash columm lu the pre- ^ 
sent case, the assignees of tlie bankrupts, cmisidering that 
tlic three bills in question hacl bivii entered in the bank 
b06ks ill common w^ith cash, and that, by the usual nuxle 
of dealing, the plaint ills might have drawn for tin: am* Hint 
before the hills were' due, refusixl to deliver tlumi up to the 
plaitititfs on dernaml; and as they luH ame dm: the assignees 
received the money from the acceptors, to the credit of the 
bankrupt’s estate; for which the plain! ills brought their 
action for money had and receiv4xl. ’I’he court were of 
opinion, that the plaintiffs were entitled to recover; Idlcn- 
borough, C. J. observing, that ( very person \vlj(» pajs bills 
not then due into tift* hands of his banker, pUias them 
thei’e as in the hands of his agents, to obtain payiqeiiloi' 
ihenMvhen due. If the banker diseounl the pill, or ad- 
vance money upon tlie credit of it, that aileis the ease; he 
then acquires the. t'ntire property in it, or has a Hen on it 
pra tajito for his adwanec. The only ditTercnee bj^tween 
the practice slated of London and country bankers In this 
ivs|>eet is, that the former, if over-drawn, lias a hen on tlie 
bill deposited With him, though not indorscil; whcnnis the 
eountiy lianker who always takers tlie l>ill iiiilijrsed, has not 
only a lien u|)on it, if his account be over-drawn, hut has 
also his legal rcmerly wpou the bill by the indorsement; but 
neither of them can have any lien on saich bills until their 
account l>e over-drawn; and here the balance of tlie cash 
account at the time of the bankruptcy was in favour of the 
plainriHs. ’ ' ^ 

It will be profier do remark^ tliat, in order to make a 
specific appropritition of bills, there must be a lodging of a 


t Bent r. Puller, r, T, R. 4y4 
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bill, for a bill; or at least, several bills deposited at once, 
as one entire transaction to answer some particular purpose; 
for, where A. and B. had a general running account, con- 
sisting of bills drawn by B. on C. in favour of A., and of 
bills and other negotiable securities deposited by A. with B., 
and upon, the bankruptcy of B. and C., A. was obliged^to 
take up the bills received by him* from B., ' whereby the ba- 
lance of accounts was in favour of A^; it was holden, that 
A. could not maintain trover for the bills deposited by him 
with B., because it appeared that they were paid in on a 
ginieral running account, and there was not any specific 
appropriation of them. This case may appear to clash with 
the preceding, » but it will be observed, that the present case 
was a mutual exchange of securities, whereas the case of 
Giles V. Perkins was merely the case of a customer deposit- 
ing bills with his banker. 

A. B. C. and D. were partficrs in a banking house at 
Liveq)ool*, and C, and D. ateolfcarried on a separate mercan- 
tile concern in London. J. S. having acct?pted bills payable 
at the house of C. aiwl D. employed A. B. C. and D. to get 
th(im paid nyconlingly, and agmed to deposit with them 
good bills indorsed by him for the purpose of enabling them 
so to do; A. B. C. and D. debited J. S. in account for his 
acceptances, an<l credittd him for all the bills which he de- 
posited; some of the bills so deposited by J. S, were re- 
mitted by A. B. V. and D. toC. and U, upon the genend 
account between the two houses, and beibri' any ol the ac- 
ceptances of J. S. became due, l)otb houses tailed, and J. S. 
was obliged lo pay his own acceptances; it was holden,;*Jst. 
that t he assignees of C. and I), w'ere entitled to retain against 
.1. S, the bills ixrinittCHl to them by A. B. C. and D.; held also, 
that itiinade no ditference that one of the bills reinilUnl did 
not arrive in London until after the bankruptcy ot C. and D. 
though scat by A. B. C. and D. before the event. 

1110 ground on whicli this decision protwled, apiiears to 
have l>een this; that (\ and D., notw ithstanding their part- 
nership with A. aiuf B., w^ero parties capable of acquiring a 
property in the bills in question, as capable as any third 
party; that they had acquired such prop«^?rty without re- 
proach, and in "truth in pursuance of that agreement upon 
which they were delivered to the banking-house; C. and D. 
weix^ therefore to Ik? considered as third persons, with wmom 
tile bills hiul been negotiated l-27). 

n BoUoti Y. Pulicr, i Bof. and Ful. 539- 

(*27) If A. deposits bills indorsed in blank with B. his banker. 
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A banker has a lien for the amount of his balance ui)on 
a cheque paid in by a customer ou his running account 
Secondly, this statute does not extend to ^obiU of which 
the bankrupt has merely a temporary custody (28). 

*!As, where a trader having sold ^oods which were lying 
on a quay ^ it was agreed between him and the vendet^s, that 
the goods should be removed, and lodged in a warehouse 
until the vendees should give or<l(‘rs for the shipping the 
same olF as opportunity oflcretl, they having none at that 
time: and accordingly the trader caused tlie goiwls to la? 
removed into a warehouse of his own for tlie purposes of 
this agreement A few weeks after, the trader hccami' a 
bankrupt, the goods still remaining in his wan»house. 'This 
was liolden not to be within the statute: Inrause it was a 
mere temporary custody of the gootis, auil it could not, 
with any propriety, said that they were in the order, dis- 
position, or power of the bankrupt 

Thirdly, the statute diX« not extend to those erases, wdiere 
the property has been delivered to the vendee, as fully as the 
nature of such property w'ill admit (29). 

As where a trader having borrowed of the defendant a 
sum of moneys, gave him a bond for X 1200, an<l on the same 
day, as a collateral security, assigned to him tlie bills of 
lading and policie s of insurance of the ( argo of a ship then 
at sea; the policies of insurance were indorsed lo the dc- 

X Scott |r. rmiikiin, 15 Kasf, 4:2S. z Brown v. Hcalhcotc, 1 Atk. ittO, 
y Ex p.vte I'lyn, 1 Atk. 


to be ret'eived when due, and B, mises money u|Jon tlieui by 
pledging them witli C. another banker, who is not a<'t|uairit(*d 
with the ciri'uinstiinces under which the hills eunie into the hands 
of B., and afterwardn B, becomes bankrupt; A. t’anriot main- 
tain trover for the bills against C. Collins v, Martin, 1 Bob. & 
Rui. U4S. 

(28) ** Contrary to the express words of thestatuti*, factors have 
been excepted out of it for the sake of tnule and merchandize,'* 
Per Lord Hard wicke,Ch. in ex Dumas, 1 Atk. 234. I Ves. 
5H.5, “ By the course of trade bankers and factors must liuvc the 

goods of otlier people in their possession, and therefore this does 
not iiold out a false credit to the world.” Per Buller, J. in Bryson 
V, Wylie, I Bos. and Pub 84. ti. 

{‘ 2 B) SeeMantonv. Moore, 7 T. R. 67 . and ante, p. 193. which 
though not decided on this statute, affords an useftii iilustratiou of 
the principle here insisted pn. 

P s 
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fendaiit, but the bills of lading were not* The trader be- 
came a bankrupt, and a bill in equity was filed by the 
plaintiff, as his assignee for the goods, insisting on the c11p-». 
cuinstance of the defendant's not having been put in pos- 
session of them at time. . But Lord Hardwicks, Ch. Wlui 

clearly of opinion, that the defendant ww entitl^sd' fo retain 
possession of eveiy thing until his debt was satisfied, be-* 
cause, every thing* which coUlU shew a right to the cargo 
being delivered over to the d^eiidant, the bankrupt could 
no longer be said .to have the order and disposition of it; 
aiul, therefore, the t'asc did not fall within the meaning of 
this statute. 

So where a trader*, being indebted to the defendant, in 
consideration of the defendant advancing him a further sum, 
a^i^eed to assign the cargo of a ship then homeward bound, 
ol’ which he had received letters of advice, and to deposit the 
policy of insurance on the goods in the hands of the dc^fendant^ 
and, as soon as the bills of lading were transmitted to hin^tp 
indorse and ileliver the same over to the defendant. Tne 
policy and letters of advice were deposited with the defen- 
dant accordingly, and the bill of lading \yas indorsed over to 
him as soon iis it arrived, but not tilT after an act of bank- 
ruptcy committed by the trader. On the arrival of the ship 
the goods were delivered to the defendant. Trover having 
been brought by the assignees of the bankrupt, it was holdcn, 
that the preceding case of Brown v. Heathcotc applierl 
strongly to the present, aitd, although in that case there was 
an assif^nmeni of the bill of lading, and here only 
went to assign, yet that did not make any dilVercnce, as neither 
conveyed more than an equitable title. 

A ship^t sea was mortgaged, with a proviso S that the 
mortga^r should continue in possesion until failure of pay- 
ment of mortgage moiK;y on demand^ and at the time of the 
execution of the mortgage <leed, the grand bill (30) of sale 
was delivered. The mortgjtgor became bankrupt. On the 
arrival of the shipr, the mortgagee took possession of it, but 
the assignees took it from him and sold it; it was holden, that 

« Lemprier V. Pft«)cy,9T. R. 4S5. b Atkinsou t. 9 T. R. 4 S 9 . 


(30) It has been invariubly holden, that the delivery of the 
grand bill of sale is equivalent to the delivtsry of the ship itaeUV* 
Per BiiUer and Grose, Justices, 3 T. R, 465, 466. N. The niort* 
gagt' dciMl in this Case was e^tecuted, before the stat. 36 G. 3. c. 60. 
Has pasHiHl. See Moss v. CImrtiock, i 




BANKRUPT. 


‘213 


the mortgagee mitfht maintain trover against the assimu‘i>\ 

because^ the ship oein^at sea at the time of the mortg;v*>s 
tile delivery of the grand bill oi* sale had sulUcicntly iraiu;- 
fcrrecl the property. 

, $6 whei^ A. on the 10th of August*, having insured a sliip 
(then lying In Dublin) for 1*2 months, the next day mortgaged 
it to B*» and delivereii to him all the deeds, &c. On t!ie I if li 
of Sept^ber following, the ship sailed tot Cadiz : on the 1 81 li 
of Septeinber, fi, inortg^ed the ship U> and in March 
following, C. having notice of the arrival of the ship at Yar- 
mouth, a few days after took posst^ssion of it- It was insishnl 
on the part of the assignees of A., who had become a bank- 
rupt, that B., mulcr whom C. claimeri, might have taken 
possession of the ship during the month the ship lay at 
lin; but it was hoidtm, that the sliip btdng in a foreign port, 
and the muniments having been delivered, there wtis a sufli- 
cieiit possc'ssion to take the case out of the statute, and that 
C. was entitU?d to the ship. 

‘Sb whore B. a trader deposited with A. A bill of sale of a 
sixteeutii part of a ship^, (not at -sea) as security for money 
lent by A., and it did not appeiir, that the trader had m ted as 
owner from the time of the cfe|}Osit ; Thiirlow, Ch. Iielil, that 
A. was entitled to the pnaluce of the bill of sjile against the 
assignees of B. who had iKXome a bankrupt, because, iti the 
t:itse of assignments of shares of ships, this sciMiied to Ik* the 
only way of tlelivering possession. 

f'ourthly, the statute does not apply to those cases where 
th(» bankrupt lias possession of the goods for a siHiclai purpose 
only: 

As whore a bankrupt*, after his certificaU*, and who traded 
Hgain for himself, was left for several years in p«)Ssession of 
his house, household gooils, and furniture, in order to assist 
in settling the atlairs of the bankrupt estatcj, tlie assigm^es 
repeatedly stating the goods, ^c« in tlicir accounts with the 
creditors as |3art of tiie estate, it was holden, that such pos- 
session did not fall witliin the statute, so as to vest the 
goods in the assignees under a sec^oud commission, on the 
ground that the bankrupt lia<t not tlie disposition so as to 
sell tlie goods, and that he was not the reputcfl owner* 
And Buller, J, said, that possession of the gootls t^xposcfl for 
sale in a shop might lie within the statute; but posscssit»n 


e Expftrte Batfon, l)ro;Cli.C. 36a. t W«lkrr v. Burnell, 3]l>. sT 
Co. B. L. stb edit {t. 34S. .li. 3il. S. C. 

«l Bx parte Sudg^room,, | Vrz. jan. |63. 
ami Co. B. L. $th edit, p, 34S« 
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of the furniture in a, house was no more evidence of a right 
to that fumiture, than of a right to the house. And per Ash- 
hurst, J. the statute ceitaiiilj^ does not extend to every 
of jjossession, not, for instance, to thti case of already furnished 
lodging. * - ^ 

Sip where trover being broughjt to recover thpvvaThc of 
some tlmbe^^ it appeared that the conunissioa^f of the 
victualling-office, having occasion.to erect a stage d' ^W’^evil, 
in Hampshire, for the purpose of rolling their barrels on 
board the shipping, published, an adveirtisement for car- 
penters to deliver in proposals for doing the work. Forbes 
and his partners were uisposed to undertake the business, 
and to deliver in their proposals: but, inasmuch as tliey were 
general merchants, and not carpenters, and as there might 
have been difficulties in making the contract in their' own 
name, Kent, who was a carpenter, agreed with Forbt*s and 
Company, to make the contnict in his name ; and he was to 
have one-fourth of the clear profit, and a guinea a week for 
his superintendance, and Forbes and Company were to 
ply the timber, and to have the residue of the profits. The 
contract wag accordingly made between the (commissioners 
and Kent; and Forbes was one of Kent’s sureties, which 
would not have l)eea allowed (as l'orl)es knew) according to 
Ihe usual modC' of government contracts, had he been 
known to liave had any concern in the, contract, which 
Kent declared he had not. I'he timber was bought by 
Forbes and Company, and shipped by them in their own 
name, to be sent to the yard at Weevil, where it was dt?- 
livered as for Kent’s use, and received by tlu: King’s officers 
as such, and they swore they should not have received it on 
account any other person; hut that they should not hare 
permitted ^ven Kent to dispose of it in any other manner than 
for the u^ork contracted /wr, except such parts of it as were 
found unfit tor the intcndecl purpose, because they considered 
it as delicered for the putpose^of the contract. Kent had 
informed the agent-victualler, that Forbes was the real 
contractor, but that was a sc‘oret between thost> persons. 
Before the work was finishecl, Kent became a bankrupt, on 
which Forbes got possession of the timber, to recover which 
the praaent action was brought, on supposition that the 
bankrupt’s creditors were entitled to it, under the 31 Jac. 
*l.c. 19. 

It was bolden, that this case did not fall within the sta- 
f CoUmi T. Foflict,.s T.R. Si6. 
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tute (31) (Ml these grounds, that there never was any sale of 
tlje timber to Koit, nor any general Uelivcrif so as to give 
him the absolute disposition of it ; for the storekeepers would 
not have permitted even Kent to have sold tlie timber to 
any other person, unless any part of it had been unfit to be 
used j&k performing tiie <'ontrat‘t, as they considered liiat it 
was delivewtd only for the purpose of the contract. Therc- 
tbre could not be any danger that KeaPs crodltore 
wonla be induced to trust him oh the crt*<lit of that pro- 
perty, or as supposing it liable to their de^jts ; that the fios- 
session which he liad was someilrbat similar to that of a 
carpenter, who receives timber to convert ft into a waggon; 
or of a taylor, to wliom cloth is sent for tlie purpose* of 
being worked up (:i2!. And that it was a vciy <linerent case 
jfforii that of a {x^rBon making a sale of any part, of his pro- 
perty, and yet continuing in possession and taking upon 
him the disposilion of it with the consent of thcveiuhe; 
for in such case, as the property teas originally kh atid there 
never was any visible altemtion in it, it was a snaie to in- 
dbee persons to give him credit, to which the vemiee, l\y 
his neglect to olitain the possession, lends his assistance, as 
he concurs in giving a thlsc appearance to the transuMctiuii. 
But ill this case, the timber came into Kenfs possession in 
the natural course of the transaction, in which there was 
not any fraud eitlier ac tual or <*oimtructivc ; for it uppesarui 
by the evidence, that th^^ timber was original ly sold to the 
defendants on their own account, and that tlie ve ndor did not 
know tlmt the bankrupt had any Vonccrn in the tmnsaetion. 

Wh(‘rr, by agreemenl between B. and tin* defendant, li, 
agrcH-d, on |)aynient to him of a sum certain, to convey to the 
defendant a dwelling-house, and to deliver possession of all 
the lionseiioid furniture and stock, and that allcr Tormnl pos- 
session delivered to the defendant, B, shoiild be allowt o to 
remain in possession for 3 months without paying rent ; which 


(31) ** With regard to the case of Collins v. I^orbes, 1 uus by 
no means satisfied with the decision ; it struck me, that when the 
timber was delivered to the officers of govcrrnneiit In Kent’s name, 
and for his use, he had tlie possession, and order, and disposition of 
'*it ; but the court procec*ded on this ground, that the bankrupt had 
possession of the goo<ls for a special purpose only, and bad not the 
order and disposition of them/* Per Lawrence, J. in Oordon v. 
East India Company, 7 T. R. 237« 

(3‘2) See the remark of Mr. Cullen, tending to impeach the author 
rltyof Collins V. Forbes. Prigciplc* of die Bankrupt Laws by 
Cullen, p. 3l8t il. (106). 
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agreement was notorious in tlic uMghhourhootl* awl the money 
was paid by the defendant, and a fornial delivery made to him, 
and B. afterwards left in possession affording to the agcee- 
meid, who Ireeame a bankrupt wbiUt he so rensaincd in pos- 
session, and before t^e expiration of ( he S moirths } bt Id that 
this was not a possession by the bankrupt within the stat. 31 
Jac. 4 , c. IS. 8. 11. 

Lastly, tlio possession which a husband living^witit bis 
wife, has of the separate property of the wife, settk^ ht*fore 
tnarnage in trusCets for her separate nse, is not suiltcient to 
bring a case within the statutes; and it will not lie any ob- 
ji’flion to such a settlement, that the goods were not describ- 
ed m the deed, or referred to in a schedule annexed. It is 
obscrysihle, howetrer, ^at if stock in traiie is thus settled on 
the w'ife, for tlie purpose of enabling her to carry on a separate 
trade, if tlie hiTsbamf intermeddles in such trade, the property 
will be liable to his debts. . 


V. 0/ Payments made to and liy liaakruyts, protecUd 
by Statutes. 

By the act. of bankruptcy,, all the real .and persofl^tatc 
of the bankrupt is vested in the assignees by rcl:it.ran^’'fron) 
the time of the act committed. 'I'he legal ctfcH t df 4ii act of 
liankruptcy is to enable the a^ignees, when a commission 
is sueti ot4i rescind all contrac^ts made by tlie bankrupt 
after the act of bankruutcy. This jjglation * takes plane in 
ail casn except (liree, which are provided few by the statutes 
1 Jac. 1. c. Id. s. 14.'— 31 Jac. l/v. ID. s. 14.;--and 19 G. 2. c. 
32.8. 1. ;»%• 

Of Pajim'tnis to Bankrupts j^ecM bp StalMte.— By statt 
i Jac.. 1. c. Id. s. 14, it is providedj '* that no debtor of tlie 
" bankrupt shall Iw endangered few the payment of bis deb^ 
“ truly a^d bon(i fide to any such bankrupt before such time 
“ as hesoaU uiidmtandor ktxiw that he is become a bank- 
“ rupt,'‘ 

^ Without' ihis provision, a bobS fde payment 

made toa bankfuptV'woutd not have iirograted the. assign!^, 
from lecoyering the «une'.deht,jit ‘ini]^,be bbsened, ftat- 

. >5, • r; .1 ■ . 

( Mttlltrv.Misw,! H.«kIS.sm. k sT.E,9is. 
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tills provis*^ doss not extend to pa>nienls niaile vuluu- 
tarily with" knowledge of an act of bankruptcy ^ which is 
followed up a confiniimoti. But where there has not 
been ;uiy comtiiissiony or any dc^quet struck^ or any inten- 
tion to sue out a comiiiissioii, if a trader brings att action 
iq^ainst bis creditor for a debt due» it will not bo any deiciice 
to say, that the plaintiff has committed an act of bankrt|ptc\\ 
of wiitcSi' the defendant had notice ; for in such case, if the 
plaihtiif recover, and. the defendant pays the debt, the pay- 
ment, having been enforced by coercion of l»aw, will be vand 
against the assignees, in case any commission should after- 
wards lie take n out. So where two partners have stopperi 
payment, and a commission of bankrupt is taken out against 
one of them, a debtor of the firm, attliough he has notice of 
the stoppage, <amiot rt^fuse to pay money due to them^ 

A factcir gave li s acceptance to his principal** for the 
amount of goods sold on account, after a secit^t act of liank- 
rupUy ofjim primipai, but without notice to (he factor; and 
aftt r notu c of the btuikrupuy the factor |>aid his acceptance 
to the holder of the bill; it wa# holden that the payment ^'us 
prot4vti‘d by (lie statute. 

By slat. 21 Jar. 1. 0 . U). a. 14. ‘Mio purchaser for a good and 
“ valuable consldcnit ion shall* be mip^aclicd by virtue of this 
“ act or any other act tlierttofon* made against bankrupts, 
unless the commission to prove him a bankrupt be stud forth 
** ugamst such bankrypt within live years after he shall become 
“ a bankrupt.” 

Hut by stat. 46 (ico. 3. c. 135. s. 1. [2241 July, 4800,] it is 
cnacle<l, ’ “ That in all casi’s of coiiimissiotm of bankrupt 
*• tlieivafter to be issued, all conveyances liy, 

b;, and to, ami all qpiitracts and othtT dealings and franx^ 
** arAiuns (3.3) by and w ith any bankrupt, bond jiiit made or 

I Vernon v. liatiVi*y, {|T. R. il9. v* m Wtlkiiw ▼. Casey, 7 T. R. 71 1 , Ses 
k i‘\»iei v. AttaiiMODyST. R.479> Cok* ? Robiutt, J Cttiu|i. R. I*. 

I Prlrkctt V. Down, 3 Camp. M. P.C« C. 1S3. S P. 
in. 


(33) Trover for goods. The goods tii . question were taken: in 
executtou by the defendants on the 7th of July last; ond it 
prove<i that "tlie bankrupt hod committed an act of bank'. uptcy in 
the May preceding, but thkt the coinmiMiion was not sued oqt^ 
against bim till thii 1st cif Oefober following. The goods were 
smd.on the 20th of July, aiid bn die 30 th of fskme inotiih the 
money was paid over to the person at wliose suit they were taken 
in execution. For the delendiafitt, it was contended, that this case 

a 
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“ entered into more, than two calendar mouths before the 
“ date of such commissioB, shall, tK>twith8tandmg any prior 
•• act of bankruptcy committed by sijch bankrupt, be gOOa> 
“ provided the person so d^ing with such bantoipt had 
“ not at the time of such conveyance, &c. notidfe of any 
** prior act of bankitiptcy having been committed Iw* such 
‘ tomrupt, or that he was insolvent, oi had steqp^^ pay- 
” nient” And by s. a. “In all cases of comnnsW0S«;p^ 
“ bankrupt thereafter to be issued, every person with Ivbom 
** the bankrupt shall have really and bond fide contracted 
" any debt before the date and suing forth of such commis- 
“ Sion, which, if contracted before any act of bankruptcy 
“ committed, might have been proved under any such com- 
“ mission, shall, notwithatandii^any prior act of bankruptcy, 

“ be admitted to prove such debt, and to be a creditor under 
“ such commission, in like manner as if no such prior act of 
“ bankruptcy had been committed, provided such creditor 
V had not, at the time of the debt being contracted, notice of 
“ any prior act of bankruptcy.” And by s. 3. “ in all cas^ 

“ in which, under Commissions of bankrupt thereafter to be 
** issued, it shall appear that there lias been mutual credit 
given by the bankrupt and any other person, or mutual 
“ debts between the bankrupt and any other person; one 
“ debt or <lemand may be set otf against another, notvvith- 
“ stafuling any prior act of bankruptcy committed bv^ such 
“ batikrupt before the credit was given to, or the dept was 
“ contracted by such bankrupt, in like manner as if Jwuch 
“ prior act of bankriiptcy had been committed; {|Kded 
“ such credit was given to the bankrupt tw'o c^lhdar 
“ months before the date ami suing forth of such cohimis- 
sion, and provided the person claiming the benefit of such 
“ stJt-off* hacl not at the time of giving such credit notice of 
“ any prior act of bankruptcy, or that such bankrupt was 
“ insolvent or hail stopped payment:” And by the same 
section it is provided, **that the issuing of a commission, 

** although it shall afterwards be supers^ed, or the striking 


was within this section ; but per Lord EUenborough, C. J. ** There 
is lio pretence for calling this a payment by the Imnkrupt, and the 
meaning of the word transactions must be aetennined by the words 
used along with it, “ contracts and other dealings.” The 
^runsactions protect^ by this clause of the statute are evidently 
transactions l^tweeu tlie parties in the ordinary comae of buianess, 
not tranwetions carried on through the medium of legal process.” 
The plaintiffs had a verdict for jthe produce of the goods allowing 
for the expenses of the sales, but not for the shsritTs poundage. 
Blogg V. Plkillips, 3 Camp, N. P. C. 139, 
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o f a doekol fot the purpose of issuing a eommission. fshe* 
^ tker anip commission skall kaoe actually issuml therenpitn 
or not^ shall be deemai notice* of a prior act of bankruptcy 
for ike purposes of this aci^ if it skall appear that an art 
of^bmkruptcy had been actually committed at the time of 
^ issuing such commission or striking suck docket^ * And by 
8. 4^ persons against whom anv commission o^ihaukV 
rupt ihall issue^ atnd who shall be duly found 

^ bankrupts under the same, shall, upon obtaining their 
“ certificate, be discharged from all clebts by this art made 
“ proveable under such commission, and shall have the be- 
•* nefit of the several statutes now in force against Imnkrupls, 
“ in like manner as if such secret acts of haukrupb y had 
” not been committed prior to the mitrarting such ili hts.*’ 
And by si a. “ No commission of bankrupt, thereafter 
“ issued, shall be avoided by reason of any art of bankrnptry 
htt;v’ing been eonimitted, by the jH^rson against whom such 
oornniission shall have issued, prior to the rontrariing the 
debt of tlic < retlitoi*, upon whosti petition su<*h coimnis- 
** sion shall have issucid, if such [K^titioning creditor had not 
“ any notice of such art of baukruptc:y at the time when the 
“ <lebt to him was rtmtracted.” 

Nolwithslaialing this last section, it is still nec’cssary, in 
order to support a eommission of bankrupt®, that there should 
have In (‘11 a good pet it ioniifg creditor 8 debt subsisting at the 
time when the net of bankruptcy was c oniinitted; and it is not 
siitii<'i«*nt that the [letitioniiig creditor’s debt acc rued before 
the stiiiig out of the commission. 

By stat. 4}) G. 3. c. 1*21. (20th June, 1. SOP,) s. 2. it is enacted, 
“ that in all eases of coininisstons of bankrupt herudllcr to 
be issued, all executions and attachrneuts against tbe 
lantls and tenements, or goods and chattels of the liank- 
“ nipt, bofta fide executed or levied more than two calendar 
** months heiorc the date and issuing of such cohnnission, 
“ shall be valid and eflcctmU, notwilbstunding any prior act 
" of bankruptcy committed by such bankrupt, in like man- 
ner as if no such prior act of bankruptcy had been coin- 
mitted ; provided the person, at whose suit sucli execution 
or attachment shall have issued, iiad n<»t at die time of 
“ executing or levying the same any notice of any prior act 
of bankriiptcy by such bankruptcommitted, or thatbewaa 
insolvent, or had stopped payment. Providcfl alw^ays, ihsik 

n Kot "proof. R. V. Bullock, 1 Ttiiin* act orbankrnptcy,b9tb«>cii repealed 
ton'll R. 71 . Tb» memW of the by slat a^Ci. a. 191. •. |. 
claiiae, which dcclarea that atrikiog o Mota t. iSaith| i Camp. N. P. C. 
a docket ahall be notice of a prior 4S9. 
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“ the issuing o£ a commission of bankrupt, although such , 
“ commission shall afterwards be superseded, shall be deemed 
“ such notice, if it should appear that an act of baijjkruptcv 
“ had been actually committi^ at the time of issuing such 
“ commission.” • ^ , 

Of ^aymints ' by Bankrupts protected by Statute^Ths 
next'i^ject of consideration is tbh stat. 19 Geo. 2, a. 1. 
Before this statute, wheu>an act of bankruptcy had been 
committed, and a commission had issued in consequence of 
it, the property of the bankrupt was by relation to the act 
of bankruptcy so vested in the assignees, that any payment 
made by the bankrupt after the .a<;t of bankruptcy, was void 
as against creditors, however fairly such payment might 
have been made, and without tiny regard to its being a 
voluntary or compulsoiy payment. In order to avoid the 
inconveniencitfs arising nom too rigid an observance of this 
principle, when trade became more extensive, the stat. 19 
G. 2. was made, whereby, after reciting the frequent com^ 
mission of secret acts of bankruptcy, unknown to creditoQ^ 
and other persons with whom the bankrupts had dealing 
in trade, and their continuing afterwards to appear publicly 
and carry on their trade by buying and sellitlg, drawing, ac- 
cepting, and negotiating bills, and paying and receiving 
money on account thereof, in the usual way of trade, and 
in the same open and public manner as if they were solvent 
persons, and further reciting the discouragement to trade 
and prqiudicc (o credit, from permitting payments to be de- 
feated m the cases and under the circuipstances above-men- 
tioned, it is enacted, “ that no real and Jide creilitor 
” of any bankrupt, for or in respect of goods really and bond 
“ fide sold to such bankrupt, or for or in respect oV any bills 
“ of exchange really and bond fide drawn, negotiated,,or ac- 
*' croted by such bankrupt, in tlie usual and ordinary course 
** Of trade and dealing, shall be liable to repay to the as- 
'* signees of such bankrupt’s estate, any money which before 
“ the tnitng forth such commission was really and bond fide 
” and in the usual anil ordikaty/ course of trade and dealini(*, 

“ receivetl by such person of any sneh ^nkrupt, before such 
“ time as the person receiving the same khall know, under- 

I 

p Monty rtetited m reiipeci of btlU of txcKiftfe not ytt due cimiiot be cou- 
Mtkrtd ek by tbt ertditor in Ibe mol and ordinery conne of trade 

end dteling. Tbe peymtnto prkttcted ere pA) mtnte upon biHi ertuelty dee. 
Taiiipbtt V A Cimp, N. P. C* 3ifl. Seuib. that iceotumodetiou 

bills ere ttdt bill* wbith ten be eeld to lleve beta drawn in tbe ntuel tonne 
of trade end donling wilbin the weenitijt of tbisetetute^S. C. See feetber 
on ibis tnljtclg Bolroyd e* WbUtbted^ 3 Cenp. N. P. C 539. 
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•* stand, 01 * fiaveniotice, that he is become a bankrupt, or that 
*' he is in insolvent circumstances (34).’’ 

A pl^ent under an arrest 4, lias l)cen constmcil to be a 
payment in the usual and ordinary course of trade and deal- 
ing, ahd .consequently within the protection of this act. 

T|ie .bankrupt wiw indebted to Morgan by the acceptance 
of« Mlji'of exchange. The bill not being paid, M. com- 
ment an- action against' the bankrupt, and employed a 
sheri|}'’8 officer to arrest him. The bankrupt upon being 
arn.>sted, paid the amount of the bill. Neither M, nor any 
one concerned for him personally knew that the bankrupt 
liad committed an act of bankniptr^, or that he was in in- 
solvent circumstances. The majority of tiic judges in the 
Court of Common Picas, viz. Heath and llooko, J. Iicld this 
a good payment within the statute, f'hnmbn*, J. tliongbt 
otherwise (3.'>). 

q Ccix V. Morifttfii a lUig. & Pul. Pet AiulRooke, Jt , Clmuiftrc, J 
diMirnt Str ttl«o th«»ra»ie« ciUhI of i'uWvrt v. Lliixurtl, niiil lluliui’a 
V. Weiiniiixfoii, csUblialiiiijji; Oir ».ime Purr, {> Vca. 


(34) Diftemit o|Hnioii» have eutertaiiUHi in of/thc* 

inauiier of coiistruiii:^ tills stutute* it \vn$ haici by Ohmiibri’s J. in 
Cox V. Morgan, 2 Ibw. & Tub 407s tlwit as all tin* othiT laink- 
rupt luwu are rvinetlial, aiul as the act in ipn^tion, l>v giving u 

t irefereiice to a parliculur clan^of crcHiiturts, livnchcH upon tlie grout 
eading principle of tlnwc lawu, yiz. lilt- hecnriii*' the pro|»ertv for 
equal distribution, therefore it wan not pe<’iirKi:’iy entitled to have 
it» o{K>rutioii extended by construction. Ibil in the «inie nwe, 
p. 41 ‘i. Heath, J, in reported to hiivei^id, that tlii$ had alwaya hw.»n 
considered an a remedial statute, and uucIi wa^dentitlod to a libe- 
ral construction. So Lord Kenyon, Oi J. in Bradley v, Clark, 
5 T. R. yoo. said, that it was a reineflial law, and that etfwt ought 
to be given to it as far as tiie words would warrant. Sefs Blleti- 
borougn, C. J« in Hovii v. Brownitig, 7 East, 154. 

(.'16) In Harwoorl, V. 1..omaa, II East, Ii27« 'the f|uestioti arose 
whether a |niy merit of a proniis|pry note by a bankrupt, nuder an 
apprehension of process of execution issuing against him, upon 
judgment obt line 1 on the note, was a payment in the usual and 
ordinary course of trade and deajliog within the statute. The court 
inclined to think tlmtlht was not, but did not give any decisive 
Opinion on this point, holding the payment not to be protected, on 
the ground, did not appear in the 9|>eciat case, that the note 

(even titjipoiiiing it to be comprehended under the term bill of ex- 
Ciiange in the statute) drawn and neguciated iti the usual 

and otdtoary course of trade and dfealing. It seems, that whether 
the note had^ hNren so dvawei, &c. was a question of fact which the 
jnry ougiit to have found. *' 
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But where the bankrupt being in prison^ sent for a certain 
number of his creditors and paid them^ omitting one, at whose 
suit also he was charged in custody ; this was hgldeif to be a 
case of undue preference; and the. payment thus made not 
within the protection of the statute. ^ 

A ^1 of exchange had been drawn on the bankriipj^^; who, 
wheti^t became due, requested time of the holder (tjhe de- 
fendant Hail) saying, it was not convenient to pay it at (hat 
time, but promising to pay interest for it, if the defendant 
would permit it to remain in his (the bankrupt’s) hands, 
and afterwards, without notice of the bankrupU^y, the de- 
fendant on application received payment of the bill: the 
court were clearly of opinion, that this was not such a pay- 
ment in the ordinary course of business as came within the 
provision of the statute, on the ground^ that the transaction 
amounted to a loan. of money at interest, which became a 
debt. 

So where money had been paid by a trader*, after a secret 
act of Inmkruptcy, to a carrier, for the carriage of the trader's 
goods, it was holden, that the payment was not within the 
statute, which was coniined to payments made for goods, and 
• payments of bills of exchange. 

. So where A. obtained a verdict for a sum of money against 

B. *, who afterwards committed an act of bankruptcy ; A. in- 
stead of entering up judgment and taking out execution, 
consented to take a bill for the amount, drawn by B. on C. 
his debtor, wUicli bill, when it became due, was duly paid by 

C. , it was boldeii, that tliis payment was not protected by the 
sbitute. 

A trader, after a secret act of bankruptcy*, consigned 
goocls to a factor, who agreed to advance money thereon, 
and dc'cqrdiugly aocepunrami paid bills drawn on him by 
the tiader; a coiniuission afteiivards i^ued' against the 
trader, after whierh tlic factor sold the goods and received 
the money; it was holden, that this case did not fall within 
the provisions either of the I Jac, 1. c. 15. s. 14. or the IPG. 
^2. c. 3^ s« 1. and that the factor was answerable to the as- 
signt vs for the value of the goods. 

A tmdor, Ining indebted to A. for godHs sold and delivered, 
conunitited a secret act of bankruptcy : after which A. with- 

r Southey v. Sutler, a 6o«. k PitK . u PmhertOA r. MaruhaU; 3 H. Bt 334. 

X Copland r Siem, T. K 199. 

s Veruou an(Yotlie)>», of Ty- y Hovil r. BrovniiiV, B.'R. H. 46 

ter V- Hall, S T. tl. G4«. ^ 154. ' # 

i BiaUky v.Clark,s T.R. 197. v " 
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out the knowledgepf the bankrupt, by the custom of London, 
attached faoney belonpritig to the bankrupt in the hamU of 
his debtor, and receiv^ the same from the debtor in con- 
sequence of a Judgment obtained %iinst him in the foreign 
attaclioient It did not appm, that the bankrupt knew that 
tins money was in the hands of his debtor ; it was hoiden, 
that this payment />?/ tAe debtor vtna not protected l^slat. 
19 6. S. c. 3*2. for that statute extends only to payments Ay 
the bankrupts 


VI. Of Actiom tehich may be brought by the As^ 
signees of a Bankrupt^ and in what manner they 
ought to sue, 

1. Monett had and receiwed,— An action for money liail and 
received will lie against a creditor of the bankrupt*, who af- 
ter the act of bankruptcy, takes out execution against the 
gocvls of the bankrupt, and receives from the sherd! the moqoy 
arising iroiii tlie sale of the goods ; for the law suppostnitln^ 
criMlitor to have received thesaine for the uw* oftheassigiKH'S, 
in whom tlie property of the goodi« is vested, ami Ihciicc ini- 
piicsa promise to pay. 

So where a trader became a bankrupt by lying in prison 
two months after an arrest*, it was hoUlen,"lhat his UKsigms^s 
might maintain an action for money bail and recvived against 
a person, who, aftiv the arrest, and bedbre the expiration of 
the two months, having had notice that a rommission would 
be sued out against the trader, sold his gooils, an^ paid him 
the produce [3iS], 

z Kitrliin ▼. Czinphell, 3 Wilt. 304. z King v. sT R. |4|. 

and 111 Rqi HJJ. 


(36) In cases of this kind the assignees have an ete(*tion to bring 
either trover or assumpsit. In trover tliey may recover tlie full 
value of the goods at the time tliey it ere taken, though the sale 
may not actuinly have produced more than half their north ; but 
in assumpsit, the assignees considering the party Hclling the goods 
as their are cutithxl to recover only ahaV aas |>roduced liy 

the sale of t^e gooib. Per (vrose and Buller, J». in King v. f .eith. 
3 T. R. 144, 145.^ If the assignees bring assumpsit they aflirm tfie 




**4 baiJkrupt. 

By the of fiogtand S if not contradicted by the lawa 
of the country where^he property may be, the roinmissionera 
may dispoae of the jpeieonal property of the bankrupt resi- 
dent hurt*, alihougfi Inch property be in a foreign country. 
Hence where the defendant being r^ideut in England, and 
a creditor of the bankrupt in Angland, after the asa^ment 
of tbfibaukrupt’s estate, and with* full knowledge wereofr 
aifaotied and afterwaids received, by a reniittaiice/ ^oney 
due to the bankrupt in Khbde la^nd in North America; it 
wa» holden, that the as^nec^ might recover the same from 
th<|, defendant, in an action for money had«au<l received to 
their use. 

So where after an act of bankruptcy committed®, but 
before the assignment, a cralitor of the bankrupt in Eng- 
land, and residait in England^ with 4e|iowledge of the net 
of b4*oikruptcy, made an aftldavit of debt in England, by 
virtue of which he attached, and after the assignment r^ 
oeived, money due to the bankrupt in one of the Britiejll.' 
plantations, in Am^;cn ; it was holden, that tlie assigneedf 
might recover the same in an action for money !iad and re- 
ceived, 

after an act of bankruptcy committed by B.**, received 
thegamount of a draft drawn by B. on his banker in favour 
of A., for a htmi, fide debt. The plaintiifs, as assignees of 
B., brought an action against the h&nkcr for a larger sum of 
money belonging to the bankrupt, in which ac’tion the hanker 
attemptetl to set off the before-mentione<l sum, which he had 
paid to A.: but it appearing that the banker had paiil the 
money to A. with full knowlerlge of the bankruptcy, the 
set-oil® was disallowed. I’lic plaintiffs then brought an ac- 
tion for money had and received againslt A. to recover the 
amount of the draft, but it was holden, that the action would 
notjlie; although the plaintiffs had at first an clei'tion 
whether they would bring tl}e, ^tion against the banker or 

b HudUy y. PutU, B.R. II. SI Geo. 3. d Vernon ▼. Hankry, « T R. 1 1^. 

4 T. R. 193* (. 17 ). e Vernon r. Hansoo, 2 T. K ^.S 7 . 

c Mil n Woramck, 1 H. Bt.06.*. . 


Oontmek, and the defendant, if a creditor ef the bankrupt, may set 
off hfs debt. Smith v« Hodson, 4 T* H. 1 1 . ||ut die as^tgneen 
t'uimot aftimi the^act of file bmikmpl; as their agent in part, and 
avoid it as to the rest, VVilsc^ v#‘ Poulter, Str.^850« , 

(071 The authority of ^this cast* \tm condmiod by the deetston in 
Pmbifiit V. Hunter, on error tn Exchequer Chaii|ber» HpL 35 Cieo»3v 
E\rc. C. J. dissentient, H. Bl. 4tH. 
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A.V yet having in the former action, against the tanker, in- 
siatM that the money had not been paid pii ttair account, and 
tliat it ivas void, they coiiid not in the p^\Hent action l>e (Hjr- 
initted to contradict it, andjnsist^ that the payment waa. made 
on their account. 

Cot;eifAAf. — In covenant for rent on an indenture^ brought 
hy the assignees of the lessor (a bankrupt), the lesst^e cannot 
plead that the lessor nil hahuit in Unemtnth ; for the assig* 
nees succml to all the riglits of the bankrupt, and conse* 
fluently may claim the benefit of that estoppid, which would 
have ofwrated beiwetMi the lei^or and lessee. 

l*he assignees of a taiikru]^ biay bring an action 
of debt on ^thc stat. .0 Ann. c. 14. against the winner* for 
money lost at play by the bankrupt befon? his hnnkriiptcy. 

Trover , — If after ah act of bankruptcy but Indore crommis* 
sion, a person sue out execution against the i^xlsof the bank- 
rupt, under which the sheriff makes a sf'izure, and then a 
commission issues, and afterwards the slu^itf sells the goods, 
the asstgneea may maintain trover against the sheriff**, but not 
trespass^, for officcTs and minisU^rs of jiistic‘e cannot ta made 
trespjisscrs hy n lation. 

In like manner tin* assignees may bring trov(T against the 

E arty suing*^, if proved a party to the conversion by giving 
oml to the sheriff*, and receiving the money levied (38). 

Or if the party aceonipaiiy the offieer in levying lhegoi)ds^, 
though tlie produce of ilio goods remain in the hands of the 
slu*riff'*s broker. 

If a trader becoiiK^ a bankrupt bctwee!n ilie time of exe- 
cuting a bill of sale of a ship at stM to the defemlant®, and 
the time of the defendant’s complying with the ref|uisites of 
the registry acts of the 2b (ico. 3, c, bo. and 34 (ieo. 3. 
c. () 8 . § iVi. though such rectumites were completed aflUjr 
the act of bankruptcy, and before tlic action brought, yet 

r Parker V Mnnn!ii^,7T. k Ru«h v. Bnk^r, Bull. N, P. 41. Str. 

fir Rrandon v. Pate, 3 H. Bl. and MSS, S. C. 

h Cooper v.( 'kill), 1 Biiit. 30 , and i I Mcniiain e. Edmonson, 1 Bos. 4c 
Bl. Bep. t>.i. Put aOff. 

i Smith V. Milles, i T. R. 473 . mMoss V. Charnock, 3 Ka«t*tf B. 309- 


e? ; ; 

(')B) ** As to the conversion by the defendant, the evidence is as 
strong as can be ; the bond proves that he ordered the execution^ 
and the tnonev paid to him shews who had the produce of the 
SoodA” Per<Jdr;S.C.MSS. 
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the ptopertv docs not pass^ and the assignees may maintiMn 
trover for tne ship. ^ . 

If a trader has been a bankrupt twice", and obtained his 
ccrtificab| under both* commissions,^ but has not paid a dm- 
dend,^of 15^. in the pound ynder the last; although the 
futi^ estate of such bankrupt remain liable to tj^e claims 
of hfs individual creditors; under the second c^mission, 
not having received ISs;. in the pound, which they may 
r^pectively sue for as in other cases, yet this will not pre- 
vent the vesting of the bankrupt’s estate in the assignees 
uiider a third coinmil|dion for the benefit of all the creditors, 
and such assignees lihay sue for and recover the same. 

Where S. obUiimid bills of exchange from tli^ defendant 
upon a fraudiilt^nt representation, that a security given by 
him to the defendant, (which was void,) was an ample se- 
curity, and, on the next day, having resolved to stop pay- 
ment, informed the defendant that he had repented of what 
ho hail done, and had sent express to stop the bills, and 
would return them, and three days afterwards committed an 
act of bankruptcy, after which he returned to tlie defeiwlant 
aii the Idlls, (oxetpt one wdiich had been discounted,) and 
silso two hank notes, part of the proceeds of sucli discount, 
and the defendant delivered back the security, and afterwards 
a eoininission of bankruptcy issued against S.,,thc assignees 
under wiiiclu commission brought trover against the de- 
fi'iidaut for the hills and bank itoies: held that the defendant 
was entitled to retain them®. 

^ I t n hot Manner the Assignees ouisht to sue .- — In actions 
brought by the assignees, tlwy may declam generally as as- 
sigiuvs of llie estate of A. a bankrupt, ac('ording lo the form 
oi' lilt statutes eoncerning bankrupts, without setting forth 
the act by which the trader became a bankrupt?, or the pro- 
ceedings under the commission 

A new assignee may in his own name maintain an aclioi> 
upon a jiidgntenl% obtained by a fornierassignee, w ho has 
been displace* I by the chancel tor. 

A deidaration on a scire facias^ by tlfe assignees of a 
bankrupt, stating gejierally, that he became a bankrupt 
wit.Iiin the meaning, of the statutes, and that his goods and 
frtects wei-e <luly assigned to the |jlaiutit!'s, is suincicni, 
w ithout stating tlie Irat^pg, act of baukrujj^tcy, &c. because 
a sviie facias is an actiom 

ai Movil V. Bi'owuinv, 7 Cast!, 154. p Pepy» v. Low, Cartb. S9. 

o OlHilatoiiev. H.i*tw( n, 1 31 q l^waon v. Lamb,. Liitw. ^74. 

larilirr Taylor t. Plumcr, d M. r Dr C'u&cou v. Vaughan, lo East, 6j . 

£ 8. 569. 8 Winter t. Kretebmau, c T. 11. 45. 
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I'he assi^^ cannot make themselves parties to the 
record in any interinetliatc stage of the proceeilings*, but it 
must be iininediately atVer judgment, and before any other 
proceeding Jias taken niace, though an iuterioc^utory judg- 
ment is sufficient for tnis purpose. Hence where plaintilf 
alter judgment agsiiiist him and writ of error allowi;^, ||a| 
comes a.tenkriipt, the assignee's ought to go on with Uie 
writ of error in the bankrupt's name, the writ of error being 
a pixa^ecding after the jud^ieut; and if the assigiuHJS, in- 
stead of adopting this method, sue out a sci. fa, in their 
own names to compel an assigntnent of errors, the court 
will quash if; 

If the assignees bring an action upon a coni met made by 
the bankrupt before liis bankruptcy, it is incimibcnit on 
them to sue as assiguec^s, and so to state themsidves in the 
dccianition. 

But where the com met is made by tin; Imnkrupt after 
his bankruptcy", and before he has obtained bis cert ifn^atc, 
as all his nrojJerty is then vcsIihI in tht^ assignees, he will be 
considoreu us their agent; and, in su(‘h case, it is not nuces- 
^ry that they should sta^ theinsc^lves to be tb^signees in the 
declaration in like manner us where mi executor brings 
action on a contmet made 6// hhnseff respecting the goods 
of the testator, lie need not name himself exeentor. 

In actions of assumpsit brought by the assignees on con- 
tracts made with the liankrupl, tin rt* are two ways in which 
the promises may be laid in the declaration; Ist, As having 
been made to the bankrupt” before^ bis bankftl^cy (40)t 
and,.'2diy, As having U^en made to the plaintiffs as assig- 

I irrttlwian v. Beyer, l T. R. 4(i3. y Fa»hiow v, Portni^t, 7 Vin. Ahr. 140 . 
u Brans V. Muun, Cuwp. ^ Tit. Ci editor auJ U«nkru|»t, pi. iG. 

X Ri|;r. Wilmcr, Str. adjufiged 

00 deninrrer to dcclaratiun. 


(39) “Nor is it iieceijwiry that the assignees should give evi- 
dence of the tru<iii]g, act of Imnkruptcy, Ike/* Per Ashhurst, J* 
in Evans v. Mann, Cowp. 570, 

(40) It is moHt usual in pitictiee to state the promises to have 
been made to th« bankrupt, and this form is host actapteii to 
actions on promissory notes given to the liankropt. Snn»etimcs to 
declarations draw 11 in this form, where the fact requires it, counts 
are added for money had and recc^ived to the use of the assignees, 
and upon ah account stated with the assignees, with promises to 
the assignees. 




m BANKRUPT. 

In an action broitght by the assignees of a bankrupt*/ the 
{^laintilTs declared on an account stated with the banktuftf^ 
whereon the defendant was found in arrear'«£ , and being 
so iti arrear, he proaaiserl to pay the plaintiffs as assignees. 
On the general issue pleaded, the evidence was, that the 
liaeount was stated with the bankrupt, and the ^fendant 
promised to paf liim, but there was not anv evi^fence of a 
promise to the assignees. Lord ilardwicke, C. J. WM of opi<- 
nion, that the declaration was supported by the evidence, 
and the plaintilfs had a verdict On a motion for a new trial, 
the court concurred ia opinion with the cinef justice; Lee, J. 
oliserving, that he was not aware of any case, where, on a 
declaration framed in this manner, it had been holdeu neces- 
sary to prove an express promise to the assignees; because 
when the account was proved to be stated with the bank- 
rupt, there was a sufficient considenition: a debt was qreated 
to the bankrupt which w^ transferred to the assimees by 
the statute; and this was evidence of a promise to uie assig- 
nees so as to entitle them to this demand, standing in the 
^lace of the bankrupt. 

plaintiff's, in their original writ, described themselves 
fitt assignees of A.*, and also as as«l%neos of B., there not be- 
ing anv joint commission against the two, and declared in 
several counts for goods sold and ilelivcred hi/ both the hank^ 
rupts^ and also for jB(ovds sold by each of the bankrupts. A 
verdict was found for the plaintiff's, and the damages WTre 
assi'ssed severtilly on tlie separate cuuiits. On a motion in 
arrest of ^KlKnient, the court were of opinion that the as- 
signees tmplt recover as much as the bankrupts tliemselveK 
might jomtly have recovered; therefore as the damiura 
were asscsscHl sevej^ly, they might eater up their judging 
on the count for tlih joint-demaiKl (41). 

Agreeably to this determination, where the plaintiffs sued ^ 
as assignees of A. and B., and also as assignees of C., fur a 
joint demand due to all the fmnkrupts, the declaration was 
iioiden gooil on motion in arrest of judgments 

t 

f SKInncr ▼. Rtbow, T. 0 & 9 G. i\J, in DeC6|Ma v. Vtn^hao, 10 
n R. MSS. Etifl, 65 

« flnnroik t. Harwood, 3 T. R. 433. b Slreniik^lfl Hnllidny, sT. R. 779. 
ri*€«)f;ntied by Lnrd Eltoiiboirongb, bc« Scott ▼. Fronkliii, 15 East, 440. 


(41) If the venlict had been entered generally, the' judgment 
mw^t have bvea arrested ; lieoauiie the court were clnrly of opi- 
iiioa that th^ counts for the sepamte demands wenTiiupriipeny 
joined* 



^ -f. 

a8aiginee9< a joint commission ag:ainst A. and B. 
in suing ot^ a operate coiitraet entered into with A., may 
themselves generally as assignees of A., without no* 
ticing the name of B.'. 

* Formerly when a divideml 

was decla;red» it was considered that a right of action against 
the assijpftifes accrued to every creditor fof^ his proportion^, 
and itVwfls holden that assumpsit might be maintained against 
the assignees of a bankrupt by a cr^litor jfor his share of a 
dividend, under an order of the c.*onimiasronem(4^); uml.in 
such action the prooc^ings before itlie conimissiotiers were 
conclusive evldciio* of the debt (4,‘)), and the assignees could 
not sot off a debt clue from the plaiutitr, for the sum pioved 
inust be taken to Ik? the balance due; but now, hystat, 4t) 
G.3. c. 121. s. 12. no action shall be brought by any creditor 
who has proved any debt under any commission of bankrunt, 
against trie assignor of the estate of such bankrupt, for the 
amount of any dividend deidared by tlu^conunissioners: but 
in cases of ndusal by the assignees to pay such dividend, the 
creditor entitlcMl to tin* same may petition the Ld. Clumcel* 
lor, Ld. K(*cpc*r, or Lords (Commissioners for the custody^f 
the Great Seal, who, on hearing sucdi |H'tiiion, maynotomy 
order the payment of such dividend, but also in alt ctasen 
ill which it shall appear that the? Justice of tlu^ case shall 
require it, may order payment of interest for the (iim^that 
such dividen^#liall have been withheld, and of tlio costs 
of the appli^RKin. 

A ciTtificated bankrupt cannot maintain assumpsit* against 
his assignee's for his allowance under staU G. 2..c.«';o. s. ft 
(his estate having paid IO 5 . in the pound) if it appear that 
his certificate was not allowed before payment ol the divi* 
dends. 

c Stonehoi^sc v. De Silva, a Cainpb. d Brown v. Bullrti, Douft* 4ci7. per 

3911 .' Kenyon, C. J. (i T. 11 P. 

€ Groome v. PoCii,CiT. R. A4tt, 


(42) After a dibl is liquidated before the commiiiMotiers, it can- 
not be litigated^ but by an application to the great seal. IVr Cur. 
Doug. 409* 

(43) The only way to question the Pl^oof of the debt taken by 

(he coDiiniisioners. is by petition to pe chancellor. Per Lorg 
Mansaeldy ig, J. Doug. 40$, " 
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•jWl. Of Actions hy tJie Bankrupt. 

A K uncertificatwl benkrqfrt ha^ a spcH'iqlmrbpeily in goofls 
acquired by hinibi^lf after his bankrupted ami may main* 
tain trover tor than against strangers. 

So if an oiHl4*r for the delivery of good&s, lielongrhg to A., 
but in the possession of B., be given by A. to anf iineertili- 
rjatod bankrupt, in payment of a <lebt due from A. to the 
]>ankrupt after his banfeuptey, and B. refuse's to deliver the 
goofis, the bankrupt may maintain trover against him ( 1 1). 

In eases of this kind, however, the bankrupt can recover 
only where the assignees do not interfere^ fgr the general 
assignment of personal projierty by the comniissiont^'s in 
the iii-st instance passes all the future acquired as well a^. 
present personal property, and a second assignment of pciso* 
nal properly coming to the bankrupt is not necessary ; conse- 
quently the superior title of the assignees must prev ail where 
tii^ come forward, and assert it. 

To an action on a proniUsory note?, an^^ for money lenl, 
the defendant pleaded that the plaintiif was ap unce rtiticatecl 
bankrupt, whose eftects had been duly assigni'd by t lie com- 
missioners under a general assigunuut, cotnpreliending in 
terms the future as well aspn'sent personal properly of the 
plaintiiV, and that the assignees hatl requirt'q^'theclefendant 
to pay to tlw'm the money claiineil hy the plaintiff. Re|)lica- 
tion, that the Causes of action had accrued after the ])iaint)tf 
became liankrupt, and that the defendant, at the time of tht* 
conira<'t, treated with the plaint ift* as aocrsoji ciipabh* of re- 
ceiving credit in tliat behalf, and that tnMonimissioners had 
not at any time since assigmnl ^ the assignees, or any other 

I ierson, the promissoiy note money mentioned to be 
ent. On demurrer, was iiolden, that "the replication was 
* bad for the reasons l>efore mentioned. ' 

f W«bb v Fox, 7 T. R. 391 . " b Kitchen v. JNiirttc#, 7 East's R, 53. 

f Fowlerv. Down, 1 Boa. k, Pul. 44. i lb. ^ ^ ^ 


(44) These eases proceed oo tlfn groulKl, fliatan ^pcertificated 
bankrupt has a special pn|serty in the goods in his possession sub- 
seipunit to the bankmpta^ but notwithstanding theMlecisioO^ to 
u««iim|x»it by several the defendant may p^d in the 

bankruptev of one of them, Eckhatdt and othen v. wilsoii, 
8 T..R. I io. 
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All unrertirici^t^t bankrupt may maintnin an action for 
work and te^our done after Ida bankruptcy’* ( lo). 

Jfthe aaaifiiees of a bankrupt manufacturer employ llitn 
in carrying on the. maiuifactiire for thg4)enclit of the estate, 
and pay him 'iO(^y from time, this is evidence of 

such a infract Between him and his assignees ^as will enabh* 
inni to r^ver from them a reasonable coitqseusatioii for his 
work and labour*. 

Wheie a commission of bankrupt is taken out fraudu- 
lently or maliciouly*", the chancellor may under the stitt. 
5 Gw. 2. c. 30. s. assign the bond {given by the peti- 
tioning creditor) to thediankrupt, so as to enable him to 
recover the whole penalty of the bond. N". The assignment 
of the bond by tlie clianctdlor is conclusive evidence of the 
fraud or malice in an action brought on such Imnd, and it 
is not necessary to slate in the declaration that the com- 
mission was fraudulently or maliciously sue<l out. 

Sec further on this point. Smithy v. Edmonsoiii 3 East*s 
R* -22^. 


VIII. O/ the Pleadings. 

1. Of the general Plea o f Barikriiptqf under Stat. 5 Geo. 2. 
c. 30. s. 7. — By stat /> (ico. 2. c. 30. s» 7. “ If any bauk- 
rupt is afterwards inipicadod^for any debt i\m Indore such 
“ time as lie bc(*ame a bankrupt, he may pU^ail in gcnerali 
“ that the cause of such action or suit accrued liefon? such 

k Cliipp<*iidul«*v.ToiuUuf>oii, Co. n. L. I Colm v.^rrow, 4 'I'nmil. 774. 
r>Ui edit. p. 431 . m Siiiitli 7 ^r. U, :juo. 


(45) So for work and labour, and materials founds iiiculont and 
neceftsary to the labour. Silk v. Onhorne, I Enp. N. P, C.' 140. So 
for money Ignt and advatieedi it will be prosimifd that the 
niogev inav h^V:li .bcicn earned by liis labour. Evuhh v. Brown, 
I Esp. N.’P. C. I70. 

Lord Ellenborough, C. J. speaking of ChipjHMidale v. Tomlin- 
son, and thj^ cases have been decide^i on its authority, said*, 
that the RiiiMship of ttie case might o^haps have war|)ed the opi- 
nion of Judges, when the evil mignt have been l^etter reniedie^l 
by statut^%ut iiow\bere was an inveterkie j^iraciitc of above twenty, 
years in sU|||>ort of that series of ' • 

* la Kitchen v. Bartsch, 7 JEasC« R. (>3. 
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** time as he became a bankrujit, jmkI may give the special 
“ matter "in evidence; and the eertif^pate and allowanrc 
thereof shall be sij|rtcient evidence of the tra<]^ng, bank- 
** ruptcy, connnissionj^ and other matters precedent to such 
certificate and a verdict slialb thereiiij^n' be given for 
the <lefi;n<lant, unless th^' plaintiff (au^ove the certili- 
** cate obtained vfp^hijtlv and by fraud or can make appear auV 
' concealment by the bankrupt to the value oi* 10/. 

This general plea of bankruptcy, if pleaded in the Court of 
King’s Bench, does not require the signature of counsel**; but 
by the practice of tlie Common Pleas it ought to lie signc4l 
by a Serjeant", otheiwjse it may be treated us a nullify. 

If is sufficient for the defendant under tfie preceding sta- 
tute to pursue the words of it, and to aver, that the cause of 
action accrued before he became a bankrupt; Without aver- 
ing, that the defendant had conformed according to the bank- 
ru|)t statutes®, or that the defendant became a^bankrupt before 
the commencemeht of the suit>. 

By a certifiCato obtained under a joint commissioiv sepa- 
rate as well as joint debts are discharued**. hi like iSii^iier, 
by » ccrtitii’ato obtained under a separate commission, \joint 
debts, as well as separate debts, are dischargeeP. v I’ormerly, 
indeed, doubts were entertained Vhetlier a c^^rtifit aU* under 
a separate <*omiuission, against one partner, would not dis- 
charge the other partner; ^aiul, tliereiore, it was held neces- 
sary to provide against such discharge li^' star. 10 Ann. c. i;>. 
by the 3il section of whicti it is enacted and discfatcil^ ‘Mbat 
partners, joint obligors, and*Joiitt coutmetofs, with a bank- 
rupt who has becui discliargetit* ^kall rOidkiu liable, if the 
Ixiriknipt had never been discharged;” 

' This general p]|A of bankruptev supported bv 

evidence of a certificate allo^'ed afrer bill filed, and befoiv 
plea pleaded*, tli» cause of acti^ having accrued befbre the 
bankruptcy; but thtfiqertifieate cannot lie^ given in evidence 
under trie general issile, for the debt still exj^ts, ahd as the 
oertilicato only operates a spoeial dischai^ ffpm it under 
the statute, tlie detendant must avail hioi^elf'bf this^dis- 
chaige in manner prescribed by the statuteV^ i * * 

" : 

VI l^i](h q, t. V. Mvnitfins 6 T. R 496. 4.11. S. C. Wicket* Sir. 

II Viliberv Marlin, 3 1^1.171. 115 ?. H«iae|'V:«aK, 3 R* 

• WilUaa ▼. GionlanI, Co. 5 tb Wmr. " fT 

edit pi SIS. io which Psrlt r, Salk-n c Exp. P. n. ^ 

cld, tf tVibi. 139 V «4 ^ Harriac. James, 9 

p Tower ¥. Cameroi^ B t Gowiaml ? . Warren, J#ninp N. P. 

q llowani V. Poole, Sftr. C. ySSt ^ ^ 
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But tho certifiditc M'jll opemtc a discharge* of awoli 
debt# only a|f are due at tlje time when llie uctof bankru|iti y 
]g oomnnttid (4»)). Debts proveuble under the coininis* 
&ion, ahd debts to be djs(*hara;ed i)y the eertifieate, are eon- 
vertible term#, and debta n^^ue at llie time of tlie act of 
i)anknintcy, c*x«pt in the catics sj)eeuilly provuled for by 
partititiiar statutes, are not affected l>y the jj^pinissioiu 

Renee Avhere a debt accrues after an apt of bankruptcy 
and hefote the issuing of theeomnnssioit** the bankrupt mil 
remain liable, although be has obtained his certiticate, and 
cannot avail hiinscif of the genend plea of bankruptcy. 

A debt duo on a judgment sigiiedin an action for i/aMfrtres 
alter an act of bankruptcy cotiiinittetl by defendant, and ii 
commission issutd thereon, la not disfdmrged by the nTtili- 
cate, IhoMiifi (he rerdivi was obtained heforc the Iwinkniplcy ^ 
So a bankrupti'v of plaintiff ocamrrmg after veiilict for the 
defendant, and ()efon.\p«<lgment, the siibsiMjuent cvrtift6ite is 
no bar to an t'Xi cut ion for the costs of tlio actlOll^ 

But if tlic act! ptor of a bill of exchange tiot dm* hct*oine 
bankrupt*, and the mdoi^r lie afUwards ubiigecl to take 
up the bill on ae(*ount of noilspa) ment hy tiu* uccenfoe, lie 
ina> ptuve the amount uiuUr the (amittnssioii; and conse* 
4 |uentlv if the aceiptor afterwards obtain liijli certificate, he 
Wilt ht d.seiiaiLul tioiu the debt. 

B( foie ihe sijit. tp (if o, c. Wl. a debt for .which a {M*r- 
son was ii>ci*el\ liable as siirgty, but which was not paid 
iintd afttr the haiikruptey of the pritictpai, was not pmve- 
<d)le undi'i’ till* ( oiUfUission, and eonsoqucnily was not harreii 

II lUnifoiil V Uuk^cll, S Boc.li Pal. I* i Wilker v BarncB, s Tiuat. 77s. 1 
X if, C. IHnrth 040 S f* 

y Bubs ▼ Oilhcit, S 'hf. It 8 70. a Jusepk l^Oruif, 3 Bob. tiid Pnl, N, 

, * R. IS«. * 


( 46 ) But if an action be comtnenccft a^inst a bankrupt after 
the hatikrnptcy, for a debt b^re the Dunkruptrr, and a ver<» 
^cit found Kethf^lsiiititi^ and Ulforwardv the batikruiii ohtaiuH 
his certiticatarw costs of bucli action, as wall asUie original debt, 
ate pro\ cable under the cmnrtiihbion. Willet v* Pringle, *1 Bos. & 
Pul. N» The costs hear relation to the original delit ; hence 

where pM^tiff bafotw the bankruptcy of the defcildaiit, sued him 
for a defi^imdi went on with the siiitj||0ter such iMinkruptcya and 
'hsd judapnt, anddi^iidantdhtiiined hi« certificate, and after- 
.wards bSp^lit a writ of error, whi^^lfAii^iiprossed, and costs of 
nonpros mherror awarded against hinf^ilTwas hohleo, that the cer- 
Ijfiftite discharged defendant from these costs, Scott ir, Ambrose, 
3 M. & S. 
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by the. •certificate'*, but now by the 8th' ^section of thatsta* 
tiite it is enacted, that where at the time of issuing the 
“ commission any person shall be surety for, or be liable for 
any <lebt of tne 'bimkrupt, it shall bt^ lawful* for such 
surety or person liable*, iMe shall have paid the debt, or 
** any part thereof in dischaip^ of the wholfe debt, although 
he may have;paid^the same after the commission shall 
** have issued, * and the creditor shall have proved his 
debt under the conimissioir, to stand in the place of the 
** crecHtor as to the dividends upon suerh proof, and when 
the creditor shall not have prov^ under the coinmissioii, 
it shall be lawful for suen surety, or person liable, to 
prove his dcniand in irespect Of such payment as a debt 
under the commission, not disturbing tlie former divi- 
dends, and to receive a dividend or dividends proportion- 
ably with the other creditors taking the benefit of such 
commission, notwithstanding such person may have be- 
“ come surety or liable for the debt of the bankrupt after an 
“ act of bankruptcy had been committed by such bankrupt, 
•• provided that such person had not at the time when he 
** oecame sucli surety, c»r when he so became liable for tlie 
debt of such bankrupt, notice of any act of bankruptcy, 
or that he was insolvi^nt, or had stopped payment; pro- 
vided that the issuing a commission of bankrupt, although 
** such i'ommission shall after\vards he supersrjtled, shall be 
« deemed such notice; and every person against whom any 
such i'ommisston of bankrupt has been or shall be awanled, 
and wlio has obuiined or shall obtain bis certificate, shall 
“ be discharged of all demands at the suit of every such per- 
son having so paid, or being hereby enabled to pi ove, or 
to stand in the place of such creditor, with regard to his 
‘• debt in respect qf such suretyship or liability, in like 
manner to all intents and purposes as if such person had 
“ been a crtHlitor,. before the ba^ruptcy for the whole of 
“ the debt in tesiKict of which be was surety or was so li- 
“ able.*’ 

The plaintitf accepted a bill of exchange"*, t>^'able at a 
future day, for the accommodation of the ddeiidant. After- 
wards and liefore the bill became due, the defendant com- 
mitted an, act of bankruptcy. The bill was dishonoured. 
A commission issued, but was shortly aftenvards super- 
setled. A meeting of jlhe defijiulant’s cr^itors was then 

b ClhUton V. WiiHii, a \Vili.-ls,'yo«ng c Sec exp, Lokhon, 17 vSi. aa 4 . and 
V, ll^kley, 3 Wilf. 040. 2 W. «xp. Lloyd, lb. >^45. . V 

S. C.* Vanderbeyden v. Pe Pail», d Stcdmaii r. Martiunant,^ 13 East, 
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hekU and time was given him. The plamtiff then accepted 
Huotlie&Uill for the purpose of tiikhig up the' former dis* 
hQUOMfe<l hdU incliuling also interest and stamp, 'rhis last 
bill was indorsed by S. as an ad|^ioiud si!curity to the 
holdere, who reouired it. . Af^war^ an effectual cominis* 
sion isaucil upon%he original a^of bankruptcy, under which 
the defendant obtaincil his certilicate. pfe piaintiif at a 
subsequent day, when the second bill becstnc due, jjaid it. 
It wasboUlen, that the giving of the ’Second acceptance for 
tlic prior debt did not discharge the original debt for which 
the piaiiitift' had become surety befoiti the act of bank- 
ruptcy; and in paying that second bill tlie plttintitf was only 
paying the samCvdcbt which he was liable to pay as surety 
for the defendant n[)oii the first bill; and copsequentiy that 
this was a case within the preceding section of the stal. 40 
G. 3f c. I til. by wliich the surt‘ty for a debt provvable under 
a commission, though not paid by him until after the issu- 
ing i)f the cointnission, siiall stand in the place of the original 
creditor as to the whole of the tlebt so paid. 'J’he a<‘t, how- 
ever, provuUil, that it sluuild not extend to a person who, 
when he became surety, had either notn e in fai l of the act 
of TiHnkrupt<*y cominiliyd. or’ implied notice from the issu- 
ing of tlio coHiiftisstqn, though smli coinmisHion were after- 
wards sn|>ersf?.ded. But the plaintiff’s case did not fall 
within this pro\ iso, for his suretyship had commenced be- 
fore tJii’. issuing of tln^ ctMiiniisHion, afU*rvvards sitpcrsi^.dcd. 
'file fUibt was not alfected with 4:he iiu|>licd imtice: it, was 
a debt, therdim*, provcuble under the commission, and was 
consi*(|iiently barred by the <!crtilicate. 

'I'he plea of banltlKiptc'y is not a plea to the ar'tioii, but 
a personal discharge only’’; hence, wht*re an action of as- 
sumpsit was bro^l^t against A. and iiycnntly as partiiem, 
and ^\. pleaded a judginqnt recovered, and B. p)cade<l his 
banki^ptcy, and thereupO|S^ the plaintiff entered a nolle pro* 
setfui&si to B.; Jtwas holden that the plea' of bankruptcy 
only diseharged iJ. ^ and farther, thaf the entry of the nolle 
prosequi as to B. did not dpicbargc the action as to A.; for 
it was noltfike A retiw whieli is a total rcliiMiuisbiiumt of 
tjfe suit 

Where j&e plaintiff’s demand rests in datiiages, and can- 
not be ascertainerl without the intemmtion of a junr, it 
cannot f^provetl. under the dcffmdgnfs cominiKsion. l|ehce 
. b|nkru]p|^cy is nqtaiiy plea in bar^to an action of trespass 

e Koke ipd auotlier' r. Ineliatti, f lO Ann. c. is. S. 

lWil«.^9. 
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for mesne^rbilto;‘te(»u8e the damages are uncertain*. Nor 
to an dctioii pf trover^ though tMg conversion haMened 
fore the bankruptcy \ Nor can the bankruptcy of thetesscie 
plcad^ in bar to ail action of covenant bmught against 
him; for'rent arrear, siibs^ipit to his bankruptcy ^ 

But now by stat. AQ G. 3.% 121. (20th June, 1809) s. 19. 
it is enacted, ** 'Chat in all cases, in which a commission of 
** bankrupt shall be sjued forth ^inst any person, after the 
V passing of this act, and such person shall l>e entitled to 
** any lease or agreement for a lease, ami the assignees shall 
accept the same, and the l)enetit therefrom, as part of the 
*^baiikrupt*8 estate^ the bankrupt shall not hit liable to pay 
** the rent accruing due after such accepiancc of the same, 
“ nor shall he- be liable to be, in any manner sued in respect 
** of any subsequent non*observance or non-pertbrniance of 
** the conditions, covenants, or agreements therein contained: 
“ provided that the lessor or person agreeing to niake siich 
tease, his heirs, executors, administrators, or assigns, may 
** (if the assignees shall decline, upon their being required 
“ so to do, to determine whether they will or will not so 
accept such lease or agreeipent for a lease) apply by peti- 
tion to the Lord Chancellor, Lord Keeper, or Lords 
“ Commissioners of the Great Seal, praying that they may 
either so accept the same, or deliver up the lease or agree- 
** ment for the lease, and the possession of the premises, 
** w'ho shall thereupon make such order as shall seem meet 
“ and just, and which shall be binding on all parties.” 

If a lessee covenants not fo assi^ and becomes bankrupt, 
and his assignees take to the lease, his covenant is discharged 
by the foregoing%ection, although a breach of it had become 
impossible, by reason that he no longer the subject mat- 
ter respecting which the covenant w'as^ihaae. And therefore 
if ho comes in again as assignee of his assignees, he shall not 
be charged with this covenant, and it is no breach if he as- 
signs 

In assumpsit on a promise to pay plaintiff a certain sum 
per week' for the support of an illegitimate child thb plaintiff 
had had by Uie defendant, bankruptcy having been pleaded* 
Lord Kllenborough held, that as to any arrears which had 
accrued before the bankruptcy, the bankruptcy would ope- 
rate as a discharge, but' as no proof of subsequent arre^ 
would have been admitted under the commission, the defen- 
dant was liable for such arrears. 

a GooSlitte V. Noitb, Dong. 5SS. k Po«4<Clicfrev.Smitli,$1rannt. 705* 

11 Parker e. Norton, 6 T. R. 1 Miller r. WkglCcnbury, iCamp. N. 

t Aiiriol e. Mills, 4 T. R. 94. P. C. 43S. 
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B. sold a ship to A.,,.with a covenant that he ha4 A good 
title, though in tact he hdH none®: afterwanls B, l>hnUiU‘ h 
bankrupt, jand A. sustained damages pay tug the value of 
the ship to the true owner; it was hmdeii in an action on 
the covenant by A. against B., Sitting tlies|>ecial<lainagi>, that 
B.’s certificate was no bar. 

This plea of bankruptcy " will not avail a person against 
whom a secoml coinniissionof bankmptcy has issued, unless 
he has paid 15^. in the pcaind under that ('onnnission, al- 
though the ci*e<!ilor who sues him has signed the (‘ertilieate; 
for, by stat. .3 (Jeo. *2. e. HO. s, 9. (the first statute wliich pro- 
vides for the case of a second bankruptcy) the person only of 
the bankrupt is protected, if his efl‘e<‘t» art* not suflicient to 
make a tlividend of 1.3v. in the piumd. It must upptMir 
aflirmati\ely that thi‘ estate has prodiiceii I5s. m the |)ouiid; 
evidence that it will probably produce so iiiuch^ is not 
sulliciout,* ' 

If a defendant rely on a certificate under a second commis- 
sion of bankruptcy*^ under which he has not paid in the 

1 )omid, it will he sufficient for the plaintiff, in order ttfdeprixi.* 
lim of the benefit of it, to produce the pr<K'ee<fiiigs under the 
former commission, and prove that lie Hulmiitted to it, with- 
out pro\ mg the trading, act of liaiikriiptcy, ami oth(»r fads^ 
which are nec essaiy to support the coiimiissioii as against 
thinl pei>ons. 

An action against a bankrupt^ wdio has obtained Ins certi- 
ficate under a secoml coiiimissioii, on h caust* of action aecru- 
ing before' his second bank riiprcy, may be niaiiitaiiicil, lM*fc)rc‘ 
a dividend Ims been made, or the pcriotl for igaakiiigit allowe d 
by stat. o (ieo, *2. e* 30, s, 37, is elai>si*d, if evidence Ik* ad- 
duced to shew', that it is not prohame from the state of the 
efteeU in the hands of the assignei*s that the bankrupt will be 
able to pay 1.3^'. in the {K)und« 

The proving a debt under a commission issued against a 
person who had before compouiuUul with his crnlitors, atul 
whose estate under the commtssfoii had not nor would produce 
15,?. in the pounds but who, before he became a bankrupt, paid 
tlie creditors wiHi whom he compoumlerl the full amount of 
their debts, was held to discharge the bankrupt in reswef of 
his future estate and effects from an action for the debt so 
proved'. 


n HammomI V. Tottlmiii,7T R.Aisi. p H^viIaikI r. Cook, 5 T, R. 6*;?, 
n Philuott V. Corviru, 5 T. R. a«7. J K»|*. N P C 19s. 

Tborntoll v. DalUt, Douir. 46 . <| ieltd v RftlUrd, 1 Rof. 4 46;. 

Q Cvfcrly T. llorU7, 16 EsityMS. r Rtft4 r. So^erby, 3 4 S 7 S 
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Evidence o f the Plea of Bankrupicj/r^The only evidence 
required to support the general plea of baukriiptey is the 
production of the certificate allowed by the chancellor*; 
but the creditor may avoid the certificate by shewing that 
it was obtained unfairly and by fraud*; as, if some of the 
creditors have l)epn induced by money, or notes for money, 
having been given to them by a* confidentwl friend of the 
bankrupt, to sign the certificate, the certificate is void, 
whether the bjinkrupt knew of the money having been given 
•ornot“. ’ * 

The <rertificate will not lie a bar, if the creditor can shew 
a concealment to the value of 10/., but on the otlier liainl, the 
bankrupt may shew that the concealment was not wilful or 
fraudulent*. 

By stat. 5 Geo. 2. c. 30. s. 1% the bankrupt sliall not avail 
himsidf of the certificate in the following cases. 

1. “If upon the marriage of any of his children he shall 
“ have given above the value of 100/. unless he shall prove 
“ by bis books or olherwist?, upon oath, before tlie coni- 
“ iiiissioners, that he had at the time, over and above the 
“ value so given, sufficient to pay all his creditors their 
“ debts:*’ 

“ Or if ho shall have lost in any one day, at any gafne, 
“ or by having a sliare in the stakes or betting on eitllor side, 
“ the value oflive |M>unds, or 100/. in the whole, within twelve 
“ months next preceding tlic bankruptcy” (47) : 

3. “ Or if within om’ t/for iKffore he liecame a bankrupt he 
“ shall have logt lOOf, ny any contract, with respect to any 
“ stock of any Company or cbr|>oration, or any parts of any 
“ public fumls or st^curitios, where the contract w as not to bV* 
“ performed within one w»eek fmni the making such contract; 
“ or w’ here tiu' stwk w'as not actually transferred or deliverccl 
** in pursuance of the cinitract.” 

'I'lie preceding clauses, being penal, are construed strictly. 

'fhe certificate is void, if signature of one of the. creditors 
has been obtained by a promise from the Ixmkriiptto pay that 
crcilitor his whole debl^ 

« Sti4* the Htatute. xeCathcart r. Blackwood, D. P. 

t Uoltnoti r.Calrt^, PouflT. 439. Feb. I7t»3. 

It HuliAtide. Palmer, i Umt Ptil. 95 . > Phillitis e. Dicaa, is East, $ 49 . 


(47) Insuving in the lottery is not gaming within the meaning of 
thia chiusM', LowU v. Pii^rcy, 1 H. Bb 29. Nor keeping a lottery 
otlicc. £x parte Uichardsom Co. B« L« 6th edit* p. 4^. 
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By 8tat. 49 O. 3. c. 121. s. & it is enacted, “ 'Fhat after 
Jail, I, 1810 , if assiffiieca (who are indebted to the eataie of 
** the bankrupt in lCK)r. or upwards in ayspect of luoiiey come 
“ to their hands as assignees, and wilfony reuined oreinplov- 
by them for their own be^iit) shall become biinkriipt, 
“ tlie ceitilicate wliich may b0 obtaine.d by them shall only 
“ - have the eflect of freeing the person from arrt*st ami impri- 
“ sonment, but tlie future effects of suc h assignees siiall re- 
“ main liable for so much of their ilebt to tlie i^tate of the 
bankrupt, as shall not be paid by dividends under their 
“ c(»iiimission, with interest; (tools of trade, nejvssary houso 
“ hohl gmsls and furiiiti5ix% ami iieoessaiy^ wearing apparel of 
“ bankrupt and wife and cUildnm exci pU*d). 

Ami by the 1 1th section of the same statute it is enai'ted, 
'J’hat after the. 20th ,Iuiie, 1S0<>, it shall not lie lawful for 
“ any creditor, wlio has or shall have brought any action, or 
“ insiitntcil any suit against any bankrupt in ri*spetrt of any 
•* demand which arose prior to the bankruptcy, or which 
might have lK‘cn proved as a debt under the commisHiuin 
“ to prove a <U‘l)t iirnhu* such cuimnissiori for any purpf)sit 
“ whatcv('r, or to have the claim of a dehl entered" np«)n the 
proct‘e(liugs under such commission, without relim)uisli* 
“ iiig stu*h action or suit, and ail l)cnefilfrom the same?; and 
tliat the proving or so claiming a ilebt umItT a connnissifMi. 
** by any c'reditor, shall bcdeeiiu*d an eli‘etion by such rmh- 
“ lor, to take the henefit of sach rowmii^siua with ri\s|K( t. to 
the debt so proved or claimed by him ; provaled always, 
“ tiiatsuch creditor shall not be liable to the pavnu nl, to the 
“ bankrupt or his assignees, (;f tin* costs ot sui’li action or 
“ suit which shall so rctiiiquishcd by liifli: and lu'ovidcd 
also, that where any such creilitor shall havf? hroui^hl any 
“ action or suit against such bankrupt jointly with any other 
“ person or persons, his lytliiiquishiic^ sueh action <»r suit 
** against such bankrupt or bankrupts, shall not in any 
“ manner atVecl such action or suit against such other per- 
“ son or persons.” 

It seems that proving a ilebt iimler a coininissioii u an 
election within the foregoing section, which deprivis the 
creilitor of his n inedy by action {igainst the bankrupt*, in the 
cases excepted in stat. h Geo. 2. c*. i](>. s. (K But litis clause 
dot^ not extend to prevent a creditor who proves a joint di bt 
under a coiiimhsiori against one nartner from suing the 
'otherft^ The drawer of a bill of exciiange, who has jmid the 

z Si t ffowHI V. Gollcd;^, 3 Taunt, b lliath v. flat!, 4 Taunl. mO, S<» 
174. al»w Voun^ V. Olaiai, 

a lUad Y. Sovrerby, 3 M. It $. 7s. 
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amount to the holder after a commission of bankruptcy issued 
against the acceptor, may sue the acceptor before he has 
obtained his certificate and arrest hiifT upon the bill, not- 
withstanding the holder has proved. the bill under the com- 
missions 

An express promise (48) by a bankrupt after having obtain- 
ed h» certificate, to pay an antecedent debt, is binding * ; but 
if the promise be to pay when lie is able, the plaintiff must 
prove ability at the tune of action brought*. 

In the case of an express promise after certificate, the 
plaintiff is not 'obliged to declare specially^ but may declare 
on the original cause of action; and if the bankruptcy be 
pleaded the plaintiff may give the subsequent promise in 
evnlence. 

If a bond for the payment of money has been forfeited be- 
fore bankruptcy*, quubre, whethC^ayment of interest by the 
bankrupt, after certificate, will i^der him liable to be sued 
on the nond ? 

By stat. 6 (Jco. 2. c. 30. s. fife ** If any commission shall 
“ issue against any person who mnW have been discharged ti/ 
“ that avt, or shad have rompounfled tcUh his creditors^ ordeli- 
“ veipd to them his estate or and been released by 

** them, or been ihschargt'^l by any act for the relief of in- 
“ solvent flebtors, the boily only of such person conforming 

to tlie act, &c. sliall be free from arrest and imprisonment; 

but tlm future estat<» and efie<’ts shall remain liable.** The 
true construction of tins clause is, that the compositions it 
<'onteinplntcs are not such as are limited^ and extend to a 
particular ^iescription of crctlilors onlj, but to such are 
general, ami would admit all cicdiiors of whatever descrip- 
tion they may be. Uence a ileed of composition, frame<l only 
for tlu\/«/wt <*ri’*litors of Uytk bankrupts, under v\ hich seven of 
the joint" creditors, whose debts exueded SCKX)/. accepted of 

r Mrnit V, &S. Qi. f WiUiamBT. Dyile, l*A»ke*BN.P C 

il Tuit'inRn V. rciitoii,<'o\Tp.s44. Gs citcn Riw^ell v. Hai'dmany B. K. 

n limfonl 9tl. Ul. Il6. M 03 O 3 S. P. 

I»(r 3 Jus. g AUop Browu, Doug. igi. 
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(4H) Thu promise must be precise and positive ; for if it be given 
by the lainkrupt in looH* general terms c. g. ** that his effects 
pay 204. in the lYoaiid, and that he nill pay every liody,’* it will not 
be binding. Lynbury t« Wcightaian» 5 Esp. N.* C. lys* 
£llenliori^gh» J. 
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thft protTtf^red comiktsition of 3^* in the pound, but which was 
not signed or atvepted tiuw other joint civditors, whose 

amounted ro i>2/., nor bj the separaie cixHti(vrt» 9 f one 
of the bankrupts^, is not «udi a vompoundini: with his credit 
“ tors” as will, within the foregoing clause, avoid the effecl 
of a subsequent feitilioata iirKfcr a rominission of bankrupt, 
to protect the futiiiv estate and efleots as well as the person 
of one of the bankrupts, who was aftenvanls siwjd to judg- 
ment, and had exe«mtiou levied on his goods by one of his 
s<q)arate creditors. 

Of Discharge hp Ccriificaie in /oreiffn is 

a disclmrgt* of si debt in the country where it is cbutractetl, is 
a disehargt^ of it every wliere (4f)), 

Hence, if a bankrupt iu [relaixJ, obtain his certilicaie there, 
stud come into iMiglaiid, he will he disi'harjjt d by such certi- 
ficjite from a delit contracted in Ireland^ prior to thc coaniits- 
si<»u^ 

So Where the <lefeiidaut gave the plaintitr at Baltimore iii 
America, Where l>otli were resident, a bill of excliangc* d*awii 
liy tlie defendant upon a person in England^ wliicli bill was 
aiterwaixls protested here for non-ac<:eptanc(»*^, and the de- 
f(*ndant afterwards, while he was resilient abroad, bt^eaiiie a 
bankrupt there, and obtaiiuHl a exjrlificate of discharge hy the 
law of that state; it was holden, that such certilicate was a 
bar to ail action here upon an impiii^l nsstmijisir to pay tin* 
bill ill conse<|uence of tiu* non-acireptance in I^iigland ; 1-aw- 
reiico, J. obseiTing, that when the plaintiff agr<‘t*d to take the 
bill in qu€*slion, the projuise in elVeetwas this, to pay the 
money in /Viuerica, if it were not paid hvn\ li^’lien the bill 
having been ixdused acreptanee here, the implied promise to 
pay the money arose in A^iierica, arid consequently tlicdcfeu- 
ilanf s certilicate was a bar to the detnaiVd. 

♦ 

But a discharge under acomniissioii of bankrupt in a foreign 
country, is not any Imr to an action tor a debt cuntracttxl here 

« i a" subject of this country*. 

By stat. 6 8. c. 30. s. 28. Where it shall 

h Nortiui V. Shakesprurff, l.'l Katt,6i9. ,i llKlIantme Co. IS. L. ;iUi 

riirliitg paWl^Vt C- li. ir*lil. p. - ■ 

Sittiiijcfi Hjlter Trio* T. illico 3. k eolli'r v. Or*»i*ii, R. 1114. * 

coruQi Ciibhit, C. J. 5^ 1 Vmitli v. Bu«, tiauaii, | fC44C» R, 0. 





{4pf This principle was wsitjgiiiswl in limiter v. Potts, 
182 , 

n 
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“ appear to the commwsioiiers, or the major part of them, 
that there hath been mutual crcclit given by the bankrupt 
aii<l any other person, or mutual ^ebtd between the bank- 
rupt ar»"l H^ny other person, at any time before such person 
“ became a bankrupt, the commissioners, or the msgor part 
** of Ihem, or the assignees of such bankrupt’s estate shall 
“ stah^ the account betw^n them, and one debt may be set 
against another, and what shall appear U> be due on either 
side of thei balance of such account, and on setting such 
debts against one another, and no more,siiull be claimed or 
** paid on eitlier side respectively.” 

A., a merchant, employed B., a broker, to effect policies 
and sell goods, and entrusted him with the policies; A. being 
indebted to B. for premiums of insurance, and having obtain- 
ed an advance of money upon a pledge of goods placed in B.’s 
liaruls for sale, but not on those goorls to the exclusion of A.’s 
general credit, became bankrupt Afterwards a loss happened, 
and B. received it from the underwriters: held® that this was 
a mutual credit, within the foregoing statute, a^d thstt B. 
• might retain the sum received for the loss, in liquidation of 
his advance as well as of tlie balmice due for premiums. 

Plea of Sel-off, — It was formerly hoUlen that a set-off 
could not be allow^ed as against the assignees of a bankrupt"; 
but in a modern case, wliere an action was brought by the 
assignees of a bankrupt/ the court said, they were clearly of 
opinion that the defendant miglit set off a* tlebt due to him 
from the banicrupt ®. The debt, however, intended to be set 
off must have accrued before the act of bankruptcy ^ ; for 
where defenda|it attempted to set off a note which had been 
indorsed to him after the bankruptcy, the court resisted the 
attempt. 

So defendant cannot set off cash notes issued by the bank- 
rupt ‘i, ptiyable to J. S. or bearer, though the notes bear date 
before the bankruptcy, unless the defendant shews that sucli 
notes came to his hand before the bankruptcy (50). 

enable the holder of a bankrupt’s acceptances to avHr 

m Olire v. Smith, 5 Taant.sS. p Marsh v. CHiiimbefii, Str. 1934. 

u Ryatl V. Larkin, i Wits. |S 5 . a Dickaou t . Evaoa, 6 T. R. S 7 . 

Ridout V. Bruiij^h, Cnwp. 133 * . 

a ■ ■ • , ‘ 

(30) Lawrence, J. oliserved, tn this case, that if the notes had been 
uiude fi^yable to the defendant himelf, he should have tliought it 
reasonable e^ence of their having come to his hands at the time 
they bore date. 
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of them in an action by the assiinieos against him<^^lf 
on his own acceptance^ by way either of set-off or of inutnul 
credit, he must moat distinctly prove, citlier that the. obliga- 
tion on himself to pay the bills so set off subsisted before the 
bankruptcy, or that there was a nuiiual credit created in the 
originof the bills'. 

Tlie defendants had accepted bills for the accommodation of 
a trader. He, after committing an act of bonkriiptcy, but be- 
fore a commission was sued out, lodged money with the defen- 
dants for the purpose of taking up the bills. Which did not 
l)ecomedue until after the commission was sued out, mid weo^ 
then paid by the defendants. It was holden*, that the defen- 
dants wt.Tc lK)und to n^fund this money to tins assigm^es ; and 
that tlicy Were not entitled to a set-olF under the pret^oditij^ 
statute for the statute is express^ coiiiined to mutual credit 
and mutual debts at any time before. §ueh permn beeame a 
bankrupt, 'i'he money in question was not the bankruiifs 
money, hut the money of his assignees : it was always a ciebt 
due to theiii, and consequently a debt due from the bankrupt 
could not be set off against it. 


Of the Emdmcey and li^inc$ses. 

Tormerly ill ai'tioiis brought l>y the assignees of a bank- 
Viipt, it was incuinhent on them to prove, in idl cases : 

1. Tliat the bankrupt was a trailer within the itieaning of 
tlie statutes. 

2. The act of bankruptcy. 

3. I'liat the commission was regularly granted. 

4. The assignment to the plaintiflJE 

5. A right of action in the assignees. 

but now by stai. 40 Cv. 3. c. 121. s. 10. (passed 20th June, 
1800) it is enatled, thataftetr the passing of this act, in 
” any action now brought, or lien afief to 1)6 brougiit, by or 
against any assignee of any l)ai[[ikrupt, the commission of 
** bankrupt, and the proceedings of the coiimiisstoners under 
** the same, shall be evidence to be received of tlie {leiition- 

r OaghterlSsy r. EMlnrlry, 4 I'anst. s Tsnuplia r. Difgiot, s Cftmp. N. P* 
M. C. Hi. 

Kt 
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“ ing creditor’s debt and of the trading and bankyuptcy 
“ of such bankrupt, unless thf other party in such Acti<Mi 
“ shall, if defendant, at or betbre the time of hia pleading to 

such action, and if piainti|r, before issue joined, give irotice 
“ i52> in writing to such assignee that he intenda to dispute 
'* such matters or any of them-; and where such notice shall 
“ have been given, it rach assignee shall at the, trial prove the 
“ mat^r sp disputed,'or the other party shall at the trial aiU 
“ mit tile same, the judge before whom the cause shall be 
“ tried, shall, if he shall see' fit, grants certificate that such 
'* proof or. admission was made upon such trial, and such 
** assignee shall be entitled, to the costs, to be taxed by the 
“ proper officer, occa8ioned''by such notice; and such costs 
'* shall, in Case the assignee snail obtain a verdict, be added 
“ to his costs, and; if the other party shall obtoin a verdict, 
“ shall be set off oi^tittlbl^ from the costs,* which suclv 
'* other party wouli^therwise be entitled to receive from 
“ suci^assigl^.’* 

To render the proceedings evidence under the foregoing 
statute it is sufficient to shew that they are produced from 
the custody of the solicitor to the commission, or to prove the 
hand-writing of one of the commissioners lieforc whom they 
were taken*. The statute is not coufined to cases when’ 
the assignees are named as such on the record*. But if the 
title of assignees of a bankrupt’s estate, strangers to the record. 
Comes ill question incidentally, it must be proved in the same 

t ("oUioiiun T. Hittcar, a Camp. N. F. u Sitnmouils ? Knight, 3 Cirnip. I!f. P. 

C.OO. C.siii. 


{51) By virtue of this clause the deposition of the petition- 
ing creditor before the oonuntssioners (being a ]>art of the proceed- 
ings) becromes evidence of bis debt in all cases where nc^ce has not 
bfeii given that it is .to dispute the pedtioniug creditor's 

debt*. ^ ' w 

(59) The notice is not to be cousidered Us part of the delvn- 
daiiP> evidence. It may be proved as soon as the cominissidn is 
nnd it will immcdiitely put ,the opposite party upon 
atipportiiig the commissiun in t^e moe maiiiieir as before this sta- 
tute was made. ^ Decharnm y. Laite» 9 Crap. N. P*. 394. 

When .jiiet^ndaiit has been perailtled to withdraw his plea and 
pWud de aimOp he may give me notice with the secotid ptra ; and 
, that will be suftci^t^^ idthbugh no notice was given wHh%t first 
ptea. ,S. C*. ' ■ 

* Biw V. iismUHi a batiip.. N. PfC. 403. Lawreaccii. 



BAXKRUFl’. 


moile as befdie this statute, although no uoticc of contesting 
the Imnkruptcy has been given by the opposite party^ And 
it is to be ol^rved that, "under the statute the . proceedings 
are only prinih facie evKlence, and tirat witnesses may be 
catied by the defendant to coutmdict the depositioas res^a;U 
ing the trading, petitioning credttoi'*^ ^bt, or act of boiik- 
ruptcyr. In pioving tlie title of assignees of a Imnkmpt, if 
the petitionfng creditor was the Assignee Of another bankrupt, 
it is necessary to* prove the title of ute petitioning, creshtor to 
be such assignee, by all the like proof by whjcb the title of 
the assignee in question is to be proved *. ,■ 

Having in the three first sections of this diapter canine* 
rate«i the ditforent trades which render iiersons liable to the 
bankrupt laws, and also the several arns of bankruptcy nien- 
tioned in theatatutt's, it will be unnecessary to iCj^t tlicin 
here; 1 sliall procewl, therefore, to the exaiiiinalioii of the 
tliinl hcad,ji'/. the proof relatt% to the conitnissioii, 

.*). Proof of the i.»tiiuiission blight to be by sliet^fing it 
under sc'iil*, the petition to the cliuiiccllur on which it was 
granUvl, and the debt of the pi'titioning crciUtor or ch*di- 
tors. By stat. 5 (ieo. ii. c. ,3i). s. il.'). no eoinmission shall 
issue upon llie petition of one or more creditors," unless the 
single (lebt of (lie en*ditor, or of two or more persons being 
partners, amount to loii/. or ujiwnrds ; of two ereililors, to 
1304 or upwards ; of three or more creditors, to 4(Kt4 or u|h 
wards. 

If the debt, as against tlic bankrupt ^ amoniitto the sum 
required^ it is sullieient, I hough the creditor should have 
acquired it for less; cs where the debt (amoanting to 1004) 
consisted of notes payable by the bankrupt to. other irersoiw, 
wild, liefore tlie act of bankruptcy, had iudnrsed them to tlm 
petitioning creditor upon his paying. lOr. in the puiiiid tor 
them ; it was hotden, Uiat this debt . W!A8 capable of 8up[)ortiMg 
the commission. 

If a creditor to the amount reouired before an act of balik- 
ruptcy®, receivfa, atW notice or the bankruptcy, a jrnit of 
his" debt so as to reduce it umler 1004, he is not preeiudiil 
from suil^ out a commission, because the" pait :paymeut of 
the debt was iiir^l and cannot be retainea i <»nscqoently,' 
the origiiml debt remaihi in ^ree to support , the cpmtnii* 
sion. ' 

X Dol r. LUf<Ki, 4 TiianY/74ib a Bull. W- P, 41^. 

jf Elli» u. Sub b Ex parte i P, - 

al«« Miilt V. &.nuetfy A'wPllp.SSd. e Mxoiiv. fthepber^ii^ 7S^ 

» IKiev, liitufiy 4T«uttt. 7^. 
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So where the petitioning creditor’s debt had been reduc ed 
below the amount required^, by a bill drawn by the bankrupt 
on a person who* not having any eftects of the banki upt, re- 
fus(-d to accept it, the origin^ debt was considered as still in 
force/ and sulVicient to support the commission. 

A commission sued out upon the aflidavits of four petition- 
ing creditors, whosenrlebts do not appear upon the face of 
those affidavits to amount to 200/. is not void, the provision 
in the act' respecting such affidavits being directory only, and 
not conditional ^ 

In order to prove the petitioning creditor’s debt the as- 
signees relied on an entry in the bankrupt’s books ^ made 
some months before the act of bankruptcy, whc-reiii it was 
stated that the bankrupt was indebted to the petitioning 
creditor in more than 200/* ; but there was not any evidence 
that the debt continued down to the' time of the bankruptcy; 
but Ld. Fillenhorough, C. J. held that, the debt being proved 
to have om;e existed, its centimiance would be presumed. 

Taking a security of a hiil|^ier nature*, after the bankruptcy, 
for a debt of an inferior nature, contrac*ted before, dexs not so 
far extinguish the original debt as to prevent the c reditor from 
suing a commission upon it; as in the case of a bond taken 
for a simple conti-ac!t debt. 

A. a trader **, before he commits any act of bankruptcy, 
draws a promissory note for 20(>/., payables to B. or order, 
then A. oonnnils an act of bankruptcy, and afterwards B. 
indorses tlm note over to C., who is the jxtitioning credi- 
tor; it was holden pertutam curiam^ that he may well be sc>, 
for tlie 200/. was a debt ^ue from the bankrupt before he 
committee] the act of bankruptcy, to some person, viz. to B. 

If two persons exchange acceptances, and before the hills 
are mature one of tbc'acrcoptors cenninits an act of bankruptcy* 
there is not such a debt duc^ from him to the other as will 
sustain a c'ommission, bedpre the other has paid his own ac- 
ceptance*. 

In a case”, where the petitioning creditor had a debt of 
100/. due at the time of his petitioning upnn two bills for 
50/. each, drawn and issued before the act of bankruptcy, 
but which did not fall due till afterwards ; the court were of 

d BIcVerdike v Bollmiin, i T. B. 405, h See Ewer e. Pmton, C, T. H. 578. 
t Hill T. IlcMlf, 8 Bos ^ Pvl. N.R. i Ambrc^Y. tlendon* SU*. 1043. uid 

inO. C'a. 'i^jUl^Hord. 

i 5 o, 8 C 50. s. 83. k AnoiifeSBW. 8 Wils, |35. 

f Jnrk^on v. Ireiu, B. R. 8 Canp. N. I Sarratf V; Aoatiu, 4 Taunt, too, 

F. C. #3. in Brett v. Levett, 13 East, 315. 
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u|MiHoii, that this conslitutal a gootl petitioning creditor's 
debt; lor the stut 7 Geo. 1. c. :U. which adinittCil of the 
prtx)f under commissions of haiikrupt of ilebts arising on 
soirurities payable at a future daj^ pruvid«‘ti that no cnslitor 
upon such sei'urities should be deemed to be a sunieient 
creditor to petition for auy cH^nimission^ until sueh time as 
such debt snould become due and jMiyable/' . 'rherefore the 
legislature must have inteiuied^ that when the debt did Im»* 
come due to tlic holtler i>f sueh stfcurities, he might bea|K*- 
filioningcre<litor. It should be nmuirked, that in this case, 
the bankrupt wits iialebted in more than I (Ml/, at the time of 
the act of baukiuptcy, to dilferent creflilors, although no 
single creditor could* tln'ii have made a good petitioning 
creditor, 

GoimIs sold and delivered nj>on an agreeini'ut to be pai<l 
for by a jireseut bill payable at a future ilay, <kK*» not create 
a prestMit debt ou wlhcli a c^mnnission of haiiknint can he 
founded. Xfither can such executory eontriu't, if no such 
bill payable at a future <lay \yo actually given, constitute a 
good petitioning creditiir’s debt within the stat, 7 Geo, 1, 
c. ;H. s. 1, and h Geo, tl. c. :iO, h. ‘i-2. tin* legislature clearly 
intending to <’ouline the povv<T of (K titioniug lor a commission 
of bankrupt to such crcilitors as have imitvn sacurUks pay- 
able at. a future day. d'he stat, \6 (ico. ik c. i;k>, s. 5, has 
not made any altenuiini in tlu! law in ibis respec:!®. 

Upon a sale of gtKwls at six or nine moutliH creilit, the pur- 
chatier l)v not paying at tho eiul of six iiioutlis, makes his 
election io take credit for the nine inontlis, ninl there is nut 
any debt to support u commissioii until tlic nine months arc 
expiretl^ ^ 

'flic debt of the petitioning cnxiitor must be a legal debt; 
lieiict; the assignee of a boml cannot he the petitioning credi- 
tor**. But a simple contrac t debt, though ot above s>\ yi ars 
standing, wdll be sufficient' ; fur though tlu.* statute of limita- 
tions takes away the rcrnefly, it docs not dc*stroy the d<bt. 
Husband cntitlell to a debt in right of his wife as executrix, 
rannot alone be the petitioning creditor, and the piaintiB as- 
signee was tn>nsuit<!d, because the wdfc >vas not made a 
petitioner with liiiii •. 

II Hoskinii v. Duperoy, Q Eai>t, 49s, r Qaantock t, Ciifitaiid, 5 Burr 2O2S. 
hut see stat. 49 G. 3. c. l'il.s. 9. «ilo|>tinf|'tliru|>iiiuMi<»f Byr*', C. J.in 
pu»l. p. 200. Surayn sir , 40 . 

o ^IfiMv, Smith, B. B. H. 49G, 3. Ms, a Mt*Mrr v. V\tii}i;r,< at tti«? 
p iVirr r. Nixon^ r» Taunt. 3 :tS. Siltiui'ii, bt furi* Lord ilardurUk^^'t 

q MediiroCa cavr, in Ch. Sir. 999. prr l>a%kft atji, ai»U 2 Mont»j;ii, 

Uird MavcIe^tieM, C. in c% parte 139 * 
l.tr, 1 IV Wmf. 794 . S. F. 



m BAN^BCl’T. 

Husbmid ftkme cannot; be th« petitioning creditor in re-r. 
apect'of a debt compose^ part4y -of a sum due to him in his 
own right and partly of a sum due to bis wife dum sola\ 

Where the debt ts diie to a partnership, it must appear that 
air tbe pattnerstowhotn it is due concur in the proceeding. 
Heh(% a v'commissid^' itBiii^d on the petition of one only of 
two parthtfs to whdtn a,‘Jbint debt ia due, cannot be sup-f 
ported* v 

A debt due to an attciiiey for his bill^of costs, although a 
bill has not h^n signed and delivered by iilm in^tui^uance of 
Stat. 2 Cf, 3. d. 23. s. 3^. is notwithstanding a legal debt, and 
will support a commissiou'.y : 

A tlebt for money lent due to'^a creditor at the lime w'ben 
an act of bankruptcy is cominittoj by the debtor, is sullicicut 
to support a commi^ion against him, tliough afterwanls and 
hefbre petitioniug for such commission, the creditor obtains 
Judginent agaitist him for aMip of money including such debt, 
• and the affidavit made indf^rto obtain the commission may 
be an affidavit ofijcbtfor money {e>n^. 

* It is a general rule, that the debt must have been contracted 
before the act of bankruptcy. 

In action fora breach of promise of marriage A. tecoveretl 
damages abaw 100/. against a trader, who between verdict 
and judgment cominitteil swi act of bankruptcy ; held that the 
dd)t on judgment was not a good petitioning creditor’s debt *. 

But by stat. 7 f*co. 1. c. 31. reciting that traders had been 
obliged to sell their goods upon creilit, and to takf 
bonits, and promissory notes, or other persoiwl securities 
for their monies payable at a future day, and tliat the buyers 
becoming bankrupts, before the money upon the securities 
became payahK it hatl beep a question whether such |)eiv 
sons giving credit on sue)i,ge<mritics should be let in tp prove 
their debts,,. it . is euacto^ind declared, “that all petsons 
“ giving credit on such secupties upon a goixl and valuable 
" consideration bovi fide for aiiy sum of money, or any 

thitK not due or payable at dr before the bankruptcy, 
“ shall be ailmitted po. ptqye their bills, bonds, notes, or 
“ other securities," gc agreement J'or the same, in the 

“ same manner aa'if they were toaito payable pres^tly, and 

t RnAMyv.G»on|jivi!M.lvS. 170:’ -jr v.Witlie^sM.ttS.i^rs- 

a ilaCiltiAild?. NemiBt, 1 T««nM77/ « &c.|NirteCluirl<fi^l4 E»t, jg;. 

X Sutlois li lid. 

MQA.Cb, V * ' 
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‘‘ not at a future day.” By a provisof however, iii this act, 
(8. 3.) 8uch creditor was thsabled from petitioninjBr for a conn 
mi<^ston, until the debt became actually payable. But this 
disabling pioviso t<« a*pealc<l by stat.^ r> CJi*o % c. 30. s. 
am! it is tiiercbweuactod, “ tluit a creditor having bills, bonds, 
iK)tes, or Ollier pe rsonal securities {omilting promise or 
asrrecniciit for tlic «<aine) may petition for a commihstoii.” 
'Plus last (*kius(* has bmi c‘onsidered as a le/yislative ('oustruc- 
tioii of the 7 Uco. 1. contiuing the opi^ratioii of that statute to 
written swurities only \ 

A. drew- a of exchange on^. (who acrcpti^it the «%auu») 
payable two^rooiiths after date W A.V own onler*. Soon 
after the acceptance, hut bidbre the bill heeamedue, A. tlh‘ 
drawer, {having po iunisly mdorstsi the bill) bei'ame a Imnk- 
nipt. Payiiuiit having iHrii ivfusinl, the holder brought an 
at tii>n airainsf \. the drawi^r, who defemleil if on the grouufi 
of Ins himlvrnptc) , and, having olitamiMl his eertifieale ; it was 
olyef'U'd on tlu‘ pait of the plai^itV, that them was a diatinc- 
tuni hetwi'en tins f‘a8e, whem the hill having been neeepled. 
till* dniwer only liecaine <oiUin«:<niil> liable in tli fault of the 
aecqiUir, which dc fault uas not matte until after tlia hank- 
rupt( \, and conseqnenfly no debt due from tlie drawer Ik'- 
fon* ; and prior ias<b winch hud been dinided, wluire the lull 
haling been refusul atceptauce, the dniwei lia^ume iinme- 
diatcly liable. I'liat the hankriiprcy of tin* flmuer having 
happened tad’ori' the day of payment arnvul, the bill coiii<{f 
not be proved under Ins eomnussioii ; for tliere was not then 
any dehit nm vt s^d rend urn in fnfnto , but it was 

altogether contingnit Mlnlher lhe bankrupt would ever be 
indibted oV not. On the part of (liiMlefen<laiit, the (aws of 
Ata<*art\ i. Barrow was lelicd on, w'hen* it was n solved, that 
a debt* IS nvati d inmndiately u|S)n draw mg the bill. The 
court were of opinion, that tlm defendant was discharged by 
Ins eertifieale ; i^ord MUenhorougb> (^ J. observing, that the 
plain letter of the staL 7 Geo.l.c. 31. was dwisive of the 
c|uestioii ; and that it was not neeeSRan* to resort to tin* opi- 
nion delivered til Macaity v, Barrow% the propriety of winch , 
his lordstiip seemed to doubt, (ffose, J. dec larisl bis <'oneur- 
reiici* on tlie grouiwl of the statuti* ; but obsewd aisfi, tliat lie 
sliould hesitate long Ijcfore he decided agUHisl the doctrine 
laid ilown in Macarty v. Barrow^ whic’b had been often reeog- 
ni/ed smev, tiiat the drawing of a bill of exchange constituted 
a il^biinm iu j^rmeati from the drawer, though 9olii^ndum in 
Jutnro, 

|» r. Vuperoy, g Bust, soj. c SUiry w. Rwriia, 7 tMt, 435. 
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By fetat 49 G. 3. c. 121. (20th June, 1809) s. 9. it ig enact- 
ed, “ that all i>ergong who have jrivcii credit, or sliall at an\' 
time hereatler give credit, to any person or persons who i», 
“ or are, or shall become bankrupts, u|>on goo<l and valuable 
consideration houa fide for any money, which is or shall 
‘‘ not be due or ][>ayable at or before the time of such per- 
eon’s b<‘Coming bankrupt, shall be admitted to prove such 
“ their debt^ in like manner as if the same were payable 
** presently or not at a future 4lay, and shall be entitled to, 
“ and shall have and n^'eive proportional dividends of such 
** bankrupt’s estate equally with the oth(*r creditorg of such 
“ bankrupt, deducting only thereout a rebate Ij^ interest for 
what they shall so receive at the rate of live pounds per 
“ centum jier annum, under commissions whith have issucil, 
or shall issue, in England, and at the rate of six poundh 
“ per centum per annum under commissions winch ha\e is- 
** suetl, or sliatl issue, in Ireland, to be computed from tin* 
** actual payment thereof to the time such debts would be- 
come payable, according to the terms upon w Inch the same 
•* were contracted.” 

It is also an established rule, that the assignees must prove 
the ilebt of the petitioning creditor, by the same e\uieiice 
\vhi< h must have been proiluced in an action against the bank- 
rupt 

Hence, in order to pro\T a petitioning creditor’s debt, 
which arises by bond, proof of the acknowleilgment of the 
obligor wnll not supersede the necessity of calling the subsc rib- 
ing wit ness ^ 

Entries madi* by the bankrupt in bis Iwoks before the art 
of bankruptcy', provuh’d the import of them is clear and un- 
equivotal, are to be considered m the same light as parol 
declarations of the bankrupt, and therefore sufficient proof of 
the petitioning ert'ditor’s aebt. 

The commission must appear to have been regulariy 
granted. 

Where there are three partners, and two only commit acts 
of bankruptcy, there may be separate commissions against 
the two, but there cannot be a joint ^ commission against them 

«l Al»tKi|« Plumbr, l)ou|r tflS* f Alien v. l)o?ine, B. R M. 35G. 3 

e W lilts » TUnr|>e, 1 Cainp N P C. citci) lu a unto to Scott t. Sariuou, 

.370 S. P Hilinittra in Bank^ v. Willet, 474. 

Hinner, Soniemt Lent ^lnnizet, 

ISIS. 
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(53). So where OHP of three partners is an infantt, lumtic, 
or residing abroad there may he sejKtrate ronimissious 
against the other two, if tliey commit acts of Iwikrnptcy, 

A secmid comini^ion sued out against a bankrupt, pending 
a fbrmer, under which lie lias not obtainec) ins (x^rtincate, is 
void', for an uncertilicaU'd bankrupt ts incapable Of trading 
f^ his own benetit. 

A commission founded upon an act of bankruptcy, by 
^ing two months in pri8uu,’(caunot ho suixl out hefum tho 
expinttion of the two mouths. The act is nut completed 
before that time, an<l the affidavit to obtain it would be {ici-w 
jury''. 

A ilehtor of .the bankrupt reHtstin^ a claim made by the 
assignees uiulor the eominis^SHHi airatuat him may give in 
evidence, in onler to ilefeat such eonmiiH8tori, a prior at;t of 
hankniptcy, a sulVi(*icnt petitioning emiilor h debt ex- 
isting at tile time of auch prior act of bankruptcy. But 
neither j^tc bankrupt *, or any pt‘rsoii claiming under him, 
will be pennilted to avail binisedf of iliiH defence". Nor 
Avill pr<Mif of a prior art of bankruptcy avail, uulesn tb<‘ peti- 
tioning creditor’s debt be shewn to exist prior to the ai t of 
baukruptey it is not, however, re<|uireci to be shewn, that 
the creditor over meant to take out a ( ominission upon that 
debt, 

*riie circumstanci* of a ere<litor having proved a debt under 
a commission will not estop him from impeacliirng the eom- 
mission in an action brought by the assigiiei s against liim- 

If Kx parte lUiulcrtou, 4 jun. HoaJror, * 2 1’>p. N. P. C*. r»g;. Mer- 

rrr V Wiwe, .1 Kr*!!. N. P. C:, jiO. 

h K\p. Layton, (i VM. jun. 411 . m Ihiiirivaii v. IliiH, 9 Liml, 2I. 

i M;irlin ir O'Unin, (.qw|i. s.v). ti Per Lonl ra<l<iM,e in IL v, Hdllork, 

k (sorilan v. Wilkmuoo, h T. R. .*07. 1 TaiirnoiC* R sh. See altio Milea 

1 Parker V. Maiiiiiiig, ciml iii IKh; v. v. RanliiiK, 4 Kft|». N. P.C. ej]. 


(53) If tiircM' he lioiind jointly and Keveridl) in a Ixind, the 
obligee ought to hue them all jointly, or each of thinn M'paraieiy, 
for if he siie two only of the threx*, ail vantage may Im» taken of the 
omission by a plea in atiatemcnl, that another jointly seaUd tfie 
bond, and that he is still living* Per Kcble, to whieh Brian, (!. J. 
agreed, .10 li. 7. 1 6 a, b. Bro. Obi, 04, Thin matter .however, 
cannot be given in evidence on non est factum ^ nor can a<i vantage 
be taken of it, in any other way than by a |ik*a in abatement. Stre 
Seijt.* WilUains's note on C»dH*ll v. Vaughan, I Hnund* QQI* 
b. D. (4). 
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self*; nor is it prim^ facie evidence ^ of the validity of the 
commission. 

The debt of a creditor, who has joined in a petition to 
supersede a prior commission, and proved his debt under a 
second, comoiissiofiy coupled with an act of haiikrupUrv 
prior to that on which the secdnd coiimitssion is founded, 
may be set up to defeat such second ronimission, by a de- 
fendant in an action at the suit of the assignees under that 
commission. Beardmore v. 1 Bos. & Pul. N. R. 2f)3. 

4. I'he assignment is to be proved by the production of* 
the deecH; and proof of the execution of it by tlie comiins- 
sioners. 

5. 'I'he cause of action must* be proved by the assignees 
in the same manner, as if the action had he<*n brought by 
the bankrupt himself. It is impossible to lay down any rules 
with respect to this head of proof, which must necessarily be 
adapted to the nature of the demand. 

In trover by assignees against a sheriff or credij^, who 
has seized the bankrupt's gootfe in exec ution, atlter% act of 
bankruptcy, it is not necessary to prove a demand and re- 
fusal'; because the propc'rty being vested in the assignees 
firom the time of the bankruptcy, the t^xecution is tortious; 
and where a possession is gaincil w rongfully, a demand is not 
necessary. 

Of the The bankrupt. cannot be a witness to 

swear property in himself*, or a debt due to himself unless 
be has obtained his certiiicate, and executeil a release to the 
assignees of his share in the surplus and the dividends; for 
othenvist* it is manifest that he is interesteil; but he may 
prove property in, or a debt due to, another. It may be 
observed, however, that a release ami certificate cannot 
make the bankrupt a witness to prove his own act of bank- 
ruptcy* (54). 

No question can be asked from the bankrupt, the object 

tf Stewart e. Ricliiiiao, f Erp. N. P. r R«ab t. Baker, M. a G. 2. B R. 

C. 10S MSS. Bull. N. P. 41 . 

» Rankin r, Horiiar, l6 East, 191. a Kwena v. Gol<i, per Hard«iicke,C. i. 

9 Bull. N. P. 41 . ' U. s G. 9 . Biill.>i. P. 4J. 

t PialU t. Ctttlii, $tr. S 99 * 


(54l **For although the bankrapt has obmined a certificate, 
yet if he be not a bankrupt (as he cannot be if he not com* 
mitted an act of .bankruptcy, which is tim question) his cerdficate 
and all the proofings under the commissioii, are void.’* 
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of which is to su^iport his own bankrupicy; ami it is imma* 
terial whether such question be aske^l upon an exam .tatioit 
in chief, or u|>on a cross cxaIl^inatioa^ It is <Hiually nipro- 
per id both cases. Nor can a bankrupt (5fi) be asked qii(»s<* 
tibns, the ellect and tendency of which is to establish an antc^ 
cedent act of bankruptcy *• 

Nor to explain mi equivocal act of bankruptcy^. 

Nor, if a joint comipission issues agaimt two, can one, bav- 
in«r obtained his certilicate, be called to prove an act of b mk- 
ruptcy committed by the otlier*. 

But aIthoufi:h the bankriipt cannot be a witness to prove 
his own act of bankruptcy, >*et what was said by him, at the 
time^ ill explanation of his own act, may be rtyx’ivcxl in 
evidence*. Hence, if he has been absent from home, a de- 
claration by liim on his return home, that rm h;ul been 
abroad in order to avoid crwlitom, is gocxl evidence. 

in an action by the obligees of a joint and several bomt 
against one of till* obligors, vt'ho was surely for another of 
tiitiu who had become bankrupt, which aciiou AVtui brought 

u V. Brailcy, C. II l.oiuloti Sii- y llwSttmii v, PiU, U Enp.N. P. i\ iji. 

tiwit* alter M. 1’. So O. a. L-iiareiicc, ICiteithototivli. C, J. 

J. .S. P. a mower r. UrrlKrC, citea S H. Bl. 

X \V),ill V. Wi!kii)«oi», V. B, 

Sittiiiipi, I'tianiUre, J. A \ P. a niitriiiaii v. 5 T. It. .119. 

<!, ia7. Kwenii r. ))«»r tfartlwirlLc, tf. J > 

tiutl. N. P. ei. S. P. 


(53) 111 an action by the iMtsigiiec^ of n batikriipt for money hud 
and received, in .order to e^tabliali the tii’tof b.mkniptey, the plaiu* 
titls |iroved that the trudeT Inul absconded for fear *>f Iwiiig af* 
rt^ti?d. The defendant in order to snbsliiutiute his ilefern’e in proof 
trailed the bankrupt. *l''he fitohititFa oDcwd to citiMi examine him, 
ua to tile time of hia lirat Kei!retittg liitttself for foir of Infiiig arieated. 
Norton and Ford for defendant ofijected, that he could not be ex-' 
amined to that fiicf; for he wai? not a couiiieteiit witueHa, being in- 
terestecFto establish -itis bankruptcy; and it that die 

plaintiffs could not pr^uce him to prove an act m Imukruptcv, 
though he nittfHt be examliml a» to collateral matter. 0« tnu 
part of the pluintiifs It i^mitted, that he rould not lie pro* 
dutx^d by the plaiutitf as a witness iti chief to that fact, but wli^ 
the defondatit called him, am) made liirii a competent witness in 
the cause, )i<||||bmitte<! to his being exatriim*<) and' could not pro* 
vent any quMkm being asked his own witnem Leo, Cs J« 
t think the defendant, by calling the witness, baa waved all objeo 
dons to hiscompete'iiicy ; and therefore be opiy tNeexiimttitdai .fo'^ 
time of the bankruptcy^’* * FleUdicr and poll on, as^gnees of (lill, 
bankrupt, v. VVooduisss, B. H. London Sittings, M. {^4 G. ftiS. 
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after the plaintiiTs had elected to prove their debt under the 
coininisaion, and thereby had relinquished their action against 
the bankrupt by a. H. atau c. isi.; ike bankrupt 

not having obtained hia certificate, and therefore still liable 
to l)e sued by the defendant, his surety, in case of a verdict 
against him by the plaintiffs, fs not a competent witness for 
the defendant, to prove that a payment of a sum equal to the 
penalty of the bond made by him (the bankrupt) to the plain- 
tiffs, before action brought was made in discharge of the bond, 
and not upon another account 

A certificated bankrupt cannot be a witness to prove any 
of the facts necessaiy to support the commission^, as the 
petitioning creditor’s debt*, &c. because he 1$ interested in 
upholding the commission, on the validity of which his 
certificate aqid discharge from his former debts ilepeiid (36). 
But to prove other matters he muy^ that is, when he has 
rx(*cuted a release to his assignees of his share in the surplus 
and dividends. See ante. 

A ccrtificaloil bankrupt, under a second commission of 
bankruptcy, cannot be a witness for the assignees under that 
coinmis8iou% if he has not paid 13.9. in the iK>und under 
it 

An uncertificated bankrupt may l>c a witness ngri/W him- 
self, but not for himself, tliat is, lie may be a witness to 
decrease the fund, but not to increase it^. 

Upon an issue out of chancery to try, whether the bank- 
rupt had, within one year Indore his bankruptcy, lost \\vc 
pounds in one day at gaining, a creditor of the bankrupt 
was called to prove the gaming; but the C, J. would not 
allow him to be a witness; tjet'aust* he would be entitled ter 
a shaiv out of the bankrupt’s allowairce forfeited by tlie. 
gaining^. ^ 

U jKiii an issue to trj* the validity of a c^ommission of bank- 
rupt, -a crevlitor is not a competent witness to support the 

U Townniil «. I>ftwnlii]i:, i4 Eosl, 565. c Keimet r. Cwnwotlew, lWk«*« N 
«* IVr C‘»r III Ctia|>ai«ii v. Ganiiicr,,. V. C. 5. per Krnyoii, Cl. J. 

'i II. in v’79 f Butler ?. Cookt. Co#p. 70 , and Wal- 

d Per liydrr, C Jl. in Flower r. Her- ker v. Walker, iliere cited. 

l»« i-i. {.cindiMH SlUinp, I>cc. 17, 1754 . g SbuttleWorlli v. Braro, Str. 507. per 

J H. Ill ^79 n. (a.) Pratt, C. d. Muidl«iicx6ittingji. 


["S] The certificate may l>e i^cmsidered also at a release, which 
the ndtusre can never be allowed as a a;ttne«s to affrm. Per Ryder, 
i\ J. in Flower v. Herbert, N. P, -J H. UK n, (a). 
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commis 5 ion» altl|0ugh he does not appear to have proved 
under \i\ 

A creditor who has released his <Ud>t to the ai»signo<^s 
inaytM* calkfd to prove tlie act of bankruptcy, althougli the 
bankrupt is plaintirt’ in the action in which the cotnnussion 
is disputed*. 

A release to the assignet^ only issuflicient witlmut giving 
one to the )>aiikrupt \ 

A creditor who has sold his debt is a goo<i witness tosup- 

S iort the (oiuinission, by proving Uie petitioning cr<Hlit<»r*s 
eht; because his interest is gone*; hut the petitioning vn> 
4litor is uota competent witness, to shew that the cotniiiissioii 
was regularly Sited ; for he entei*s into a bond to I he c*han- 
eellor, <‘oaditioiU‘ii to('stai>lis)i the several facts ujion whic h 
the validity of the ( omniisstou depends, and to cause* ittoix* 
enectually <*xiH*uied. lie has tlieitifoiv a direct interest in 
the question at issue®. But he is coinpiaent to prove the 
commission invalid ^ 

A writ of supersedeas umler the great seal, retnling the issu- 
ing of a commission on such n day, is primfl fuch t*vid4*nce not 
only of the issuing of tin* connrnsskm but also that it issued 
on that day*. 

h Ailiimc V. Malkin, :i raiii|ili. '*4:1 m v. U CAitifK N. !*.(*. 

{ Koo|K'« %*. ('hufifnaii, N P. 4 ( 1 , 

C. m. |i(T C. J. II by l«un) l^)U'iilM*roii|^li, 

k Aiiibt'ost' V. CI«ii<Uhi, Cn. Trinp. .1. in C«rmt % 

H ard H . j(i;. ii CJrrvis v, Ciraiul Wr^U jn Canal 

I V. ruriiMig, ^ lil. OMi|ian)'f h, \l. ro Civn. ». M 
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BAKON AND FEME. 

ms 

I. Of ihe LiabiliUf. of the IJusband^ 

h In respect of Contracts made the Wife 
before Coverture. 

.2. In respect of Contracts made hy the Wife 
during Coverture. 

S. In respect of ihe Children of the Wife by a 
former Husband. 

il. In what Cases u Feme Covert may be considered 
as a Feme Sole. 

Ill, Of Actions by Husband and Wife^ 

1. Where the Husband and Wife must join. 

2. Where ihe Husband must sue alone. 

3. Where the Husband and Wife may join, or 

the Husband may sue alone, at his Elec* 
tion. ' 

# 

I Of Actions against Husbautl and Wife. 

saasMiBBBssSBBsa^^ 

1. Of the Liabilify ^ Husband^ 

1. In respect of Contracts made by the Wfe be* 
fore Cimeriure. 

2* In resp^t of (hutracts made by the Wife dur^ 
ing Coverture. 

3. In respect of the Childrem^of by a 

* form& Uttsband. 

1. Ix respect of cbvtracis jnade by the Wife before Corerj 

iitiw — That husband ia liable to the debts of liis wife^ 
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contracted l>y her bcfora the coverture, and the husband and 
wife may be eued for such debts dunn;; the coverture'* (1). 
But if these debts are not recovered Bitainst the hushs^ and 
t^ife, in the life-time of the wife, tlie hutbaml cannot be 
charged for them eitlier at law^'or in equity after the deafti 
of the wife (2). 

The defeuilant's wife*, befpee maiTiafie, gave a promis- 
sory note for to the plamtifi'. and afterwanfti married the 
deiendant, who had with her personal ettate to dm amount 
of TOO/., part whereof ctfttsisted of choses in action. The 
plaintiff did not during the (Overture recover judgment 
upon the note against the husbaml and wife. The wife died 
about a year«after the marriage. The defendant on her 
death took out letters of adiniiiistratkm. tSome of tlHn 
choses in action had boi-n received by the definubuit as hus- 
band in the life-time of the wifb, the rest he took as her ad- 
' miiiistrator. I'he plaintiff fiiKiing that the choses in action 
were nut sufficient to satisfy his demand, filed a bill against 
(he defendant, praying that the defendant should be made 
liable to answer Ins* the plaintilT’s demand, for so much as he 
had nreived out of the clear pcnioiud estate of the wife upon 
his marriage. 

Lord Talbot, Ch. said, tiiat as on the one hand the hus- 
band was by law liable, during the coverture, to all debts 
contracted by his wde, dum sola. Whatever their amount 
might he *, although she did not bring him a portion of one 
siiiiling ; so, on the othey hand, it was certain, that if such 
debts were not recovered'during the covt*rture, the husband, 
as such, was not chargeable, id the fortune he it'ceived with 
his wife hi' ever so great lie addeil, that the wife’s cboMS 
in action were assets, and thereupon dccrei>d an ac«:oiinl of 
what the husband ba<i received siik'c his wife's deuth as lier 
administrator, and that lie should lie liable for so much only : 
but as to any furtlier demand against him, disiiusscil the 
bill. 

i. In respect nf Contracts made iff the Wife during Coeer- 

a F N. B. IM. F. e HtMrd v. StamfiMnl, S F. Wn«. 409. 

I> F. N. B. 181 - C. 1. Bsl. Abr. 8SI. ta, Tena. Talb. 178, 8. C. 

'(G.)pi. a. d F.*N. B.m. F. 


(1) ’In acdon* for the recovery of such debt*, hukbaod and wife 
must be Joined. 7 T. R. 348. 

(4) But if the wife survive the busband, an action may be main* 
tainra against her for tiw recovery of these debt*. Woodmaii v. 
Cnapman, 1 CaiB{i, N. P.C. 189. Ld. Elienborougb, C. J. 
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All the.personal estate of which the wife is possessed^ 
ia her own ri^ht^ is by the marriage vest^ absolutely in the 
husband*. Notwithstanding the law thus divests the wife 
of all her personal property^ she cannot bind her husband by 
any contracts^ even, fbr necessaries suitable to her degree and 
estate, without the assent of her husband ^either express or im* 
plied (d). 

During cohiaibitationf the law will, from that circumstance, 
presume" the assent of the husband to all contracts made by 
the^ wife for n^ssafies, suitable to his degree and estate, and 
the misconduct, or even the adultery of the wife,. during that 
|)eriQd, will not destroy this presumption. The same law 
18 , where the husband deseriii his wire, or tipns her away, 
without aiiy' reasonable ground (4), or compels her by ill 
usuage or severity f to leave him ; in all which cases, he gives 
the wife a j^neral credit This principle which tends to 
procure credit to the wife for necessaries suitable to the de- 
tpree sand estate of her husband, is anxiously adoptecL by the 
lavr on every possible occasion ; and although, in conforniitv 
with the ancient rule respecting dower, it has been decided, 
that where the wife elppes with an adulterer, tlie husband’s 
assent to her contracts, during the temi of the elopement, 
c*annot be implied, yet, by analogy to the same ruleir, as soon 
as he receives her again, the presumption of law revives, 

• and attaches upon thc^coutracts made by her after the rccon- 
dliation. - 

But it should be observed, Ist as cohabitation is €\’idence 
only of the husband’s assent \ in a^4pccial verdict, that assent 

t 1 lint, srii h, > g lA)rd Kenyon, C. J.4 Esp.N, F. 

f Per tonl Kenyon, l\ J. in Hodges C. 4 .*. 

▼. Hodges, 1 Eap. N, F. C, 441. ' h Maiihy v. Scott, 1 Bar. Ahr, i» 96 . 


(3) ** A feme covert genmlly cannot bind or charge* her bus- 
band by any contract made by her without the authority or 

of her husband, pKcedeiit or subsequent, express or implittl.** Mr. 
J, Hyde's argument in Matiby v. Scott, I Mod. les. 

(4) ^ ** If the husbai^ turn's bis wife out of doors, though he ad- 
vertises her, a'i|4‘^^!|eatio^ not to trust tier, or if he even 

gave particular mm ia indhiduole not to give her credii^ still he 
would be liable for necessari^ itimisbed to her ; for the law has 
«uid, that where a man turns his wife out of doors, lie sends w'ith her 
cri^it foV her reasottiiblcesHK^ii^ Per Lord Kenyon, C. J. in Har- 
ris v. Morris,, 4 Esp. Nii; P# C. 42 . See also Boulton v* Prentice, 
post, p, where- the Omni said the husband appears to be a 
wrong doer, and dierefore bas not 4 right to |irohiblt any person. 
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ought to be found ; and 9ndly, aa cohabitation is pnsumplke 
evidence only of aucli asSbiiK it niay be rebutted by conlnuy 
evidence. In like manner', evidence that tiie artieWs pur* 
chaaed were consumed in the ihmily of tlie husband, ia only 
presumptive and iM)t conclusive evidmee of the husband’s 
assent. 

Haring thus laid down the general positions respiting 
contracts made by tiie wife, 1 riiali prot^ed to establish 
them hy authorities, premising, thht the rchitioii of husband 
and wife is, in respect of the wife’s contracts binding the 
husband, analogous to, the relation id master and servant. 
Indeed, in contemplation of iat^, the wife is the servnutuf 
the husband. In F. N. B. IttOG, ills thus laid down : A man 
sliail be charged iii debt for the contract of his bailin' or 8<;r> 
rant, where he givetb authority unto his hailin' or sc^rvant 
to buy and sell for him ; and to' for the contract of the wife, 
if he give such aulhofUy to his wife, otherwise ml. ' From tnis 
passage it appears, that the husband is imt liable to his wife’s 
contracts, unless he has given bis authority or assent; it is 
incumbent, therefore, on a creditor, who .brings an action 
against a husband U{xnt a contract made by his wife, to shew 
that the husband has given such assent, or to lay before a 
jury such circumstances as will enable them to prestunc. 
tiiat such assent has been given ^ ; and in the latter case, if 
such presumption is not rebutted by wntrary evidence, the 
jury may liiHi against tlie husband, but not otherwise ; for 
the wdfe has not any |K>wcr originally to charge the husband ', 
but is absoluUrly under bis powcf and government, and must 
be content with wliat the liiisbaiul provides, and if he does 
not provide neccssariits for her, her only rt'hmly is in tlie 
spiritual court. 

In an action on the i;aae for jgooils sold and dclivcttnl •, the 
evidence to chaise the defenilant was, that tlie detendani's 
wife bought the goods to rhakc lug clothes, and'that they co- 
habited. On the otiier side k was proved, that slic was nut 
in any want of clotli^cs when she purchastvl tlrese, and that 
the defendant, the last time that he paid the plaintilT, warned 
the plaintifl‘’s servant not to trust her any more, and fo give 
his master notice of it. Holt, C. J. said, t|iat dunAg cohabi- 
tation the husband shall answer ail conbcaks of the wife for 
necessaries, for his assent shall be pr^uhu-d to all such con- 

l I Sisr. 191, l8a.'S.C. . ssS Barn». JolW. Till* ratf WM 

k » Sidf. 1^7. 4i](r«r(i jiir mr. lo 1*4? fiHwI Ibi* in 

I Per Unit. C* h Ui £ltinrio|ftoa b-v .JkmUun v* Prtmtic^*, 11 T. 

Pnrrot, 1*4. Rayiii. 1<KMS, . PuriTf 

in £tb«riiifinn ¥* pBrrctl> Satk. itt* 

S 9 
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tracts upoi^ the account of cohabiting, unless the contrai^ 
appear. But if the ccmtrary appear, as by the%aming in this 
case,, there is not lUjiy room lor sudh presumption: and he 
held, that the notice to the servant usually employed by the 
plaintiff in his trade was sufficient notice to the master. 

If the wife elope from her husband, and live in adultery, the 
husband cannot m charged by her contracts : 

In an action for meat, Ad. provided for defendant’s wife*, 
the defendant proved, that she nrent away fn>m him with an 
adulterer; Raymond, C. J. held thah^ huhband should not 
be charged, though the plaintiff had ndt any notice ; and, he 
said. Holt, C. J. alH^s ruled it so. * , j ' •. 

And, although the huiband has been the aggressor, by living 
ill adultery With another woman, and although he turnedbis 
wife out of dobrs at a time when there was not any inmuta- 
tion on her condu^ yet if ebe afterwards commit adultery, 
the husband is not. bound to receive or support her alter that 
time, nor is he liable for necessaries, which may have been 
provided for her after that time*. So where tne husband 
turns his wife out of doors, on account of her having ^com- 
mitted, adultery under his roofs, he is not liable for necessaries 
furnished to her after the expulsion. 

So if a woman elopes from her husband, though she does 
not go away with an adulterer, or in an adulterous manner, 
the tradesman trusts her at his peril, and the husband is not 
bounds. 

If the wife, with the consent of her husband, lives apart 
from him, and has a separate maintenance, and contracts 
debts for' uecessairies during the separation, the law will 
presume that she ijs trusted on her own credit, although the 
tradesman had npt any notice of the separation at the.time 
of the contract; if it were the general reputation of the place 
where' the husband lived, ithat he and bis wife were living 
apart: 

Ttie plaintiff brought an action against the defendant a 
cleigyman, who resided in tlie countiy, for medicines pro- 
vided for the wif«of the defendant, daring her residence in 
London. It appewped, that the defendant and bis wife, hav- 
ing. disagreed, lti|d^eparetcd; by consent for five years, and 

a Morrit V. fir, 617. ScerliMB q diild r/Uardyiiiiiap ftr. ajx fitr 

MakiaarUiff r. Sffiadss Sir. 8. F. Lord jfimoiidtC.ls ^ 

a Giarier HfnmUvf T, H, r Toddy. itoket, LonI ftqyttti»d,444s 

p Horn T. Tooiicy, ftlddiL 
iunetfi* 47<t. 9 , C.'B. Sp, /. Sr 
iauBct MAadleliW C Js MSS. 
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^Bt opi^ i^^u^ion, Ch« d^endant had signed ari nsm^ 
inent yrith .certain tn^te^w. "By which ne obliged himwHf to 
allow hia wife tfeenty a>year, orhkif be had done ac' 
oordingly. Tlie pliuntiff did not knoW at t}ie time wlmn he 
funiishra the wife with the medidneii, tb4t she was a tnar> 
tied woman, ft was ruled by Holt * C; J, that the defendant 
was not liable ; for; though the plaintiff had not any personal 
notice of tlie’acparation, and tiioagh ^it was not, the general 
reputation in London, where the fnaintiff lived, tiiat the de* 
fendant and his wife wore separated, yet, since it ww tlie 
general reputation in the (Auie wbrae the defendant lived, and 
that for five years past, it was enough to pravoQt the wife feom 
cluuging the husbarat, even for necessaries. .Plaintiff non- 
auitra (5). ' • . 

Assumpsit for the board and lodging of the defendant's 
wife*: plea, non assumpsit. Lord Mansfield, in bis clmrge 
to the jury, laid it down as clear and decided law, tlutt when 
husband and wife live together, the husband w answerable 
fur all such necessaries wherewith tira wife may have hot>a 
furnished; but that what are or are not necessaries, must 
depend on the rank and situation <ff the husband. Tbat 
where they live separate, tlie person who gives Credit to 
the wife is to be considered as standing in her place, inus* 
much as the husband is botind to mamtain, her; and the 
spiritual court, or a court of eu^uity^ will compel him to 
grant her an ad^uate alimony, out if she elope from her 
husitand, and live in i^ultciy; or if, upon separation, the 
husband agrees to make hegi^ufficient allowance, und pays 
it ; in either of those husband is not liable ; be* 

cause, in the former cme, ^ forfeits all title to alimony; 
and, in the latter, has iio further demands on her husband. 
And as in all cases the editor is to be I'onsidereil at stand* 
ing in the Avife’s place, it imports him, when the wife lives 
apart from her husband, to make strict inquiry as to the 
terms of separation; for, in such cases, he must trust her at 

• Owd V. ParnfArflt B. K> Middx. Mliiiifir nfttr M. T« so G. 3, Mf^. 


( 5 ) *• If the hunbaDd giv^dinipreflpt iu»t to 

trust bis wife» he, shall not be chained ; and it>tratlf»tiian has no* 
ticeof a separate maintenance being aiioaed to tlie wbe* that« acNs 
cording to Holt» C. J* shall lie notice of dissent on the part of the 
husband, and he shall not be diorged ; but where the demaiulr is tbr 
necessartefi, it is incumbent on the husband to shew that JLhe tnidea*- 
tnan had notice of the. separate main.tet}aiiceaV Per''LcLi Etdoo, 
C. J-. in Rawiyns v. Vai|dyke» 3 Esp. N. P# C. 350. 
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his peril. lit the present case the ani^ '^ '^11 

had Hq)arated, and lie had agreectto iiiajyC her an 
but had iK^ver pafd it; thejur)% therefore, under his ford^S^s 
dirctctioiw found a venlict for the plaintitV. N. In a similar 
vnmoi Tunterand his lordship nonsuited the plaintiff, 

because on separation the defendant had agreed to make an 
allowance to liis wife, and had regularly paid it ; notwith- 
standing the plaintiff had no notice of the transaction. 

But a mere agreement for a separate allowance, without 
payment is not suificient to exemjft the husband from this 
Iial)iiity: 

Husband and wife having agreed to separate*, a deed Of . 
separation was exocut^.l, (between the husband on the first 
part, his wife on the second part, and a trustee, the sister of 
the wife, on the third part) wherein the husband covenanUxl 
with the trustee, to pay the wife, during the separation, a 
weekly allowance; which she agreed to ac<-ept, in full siitis- 
faction of her niabitenance, provided tliiit if the husband 
sliouhl pay any d(d>t which his wife, during the separation 
and payinent of the annuity, should contract, it should be law- 
ftil tor him to withhold payment of the weekly allowance, 
until he should he reimbursed : the wife, upon tlic separa- 
tion, went to live with the Iriistce, tvho supplied her with 
necessaries; the husband having failed to pay the weekly 
allowance, the IrusU^e brought an action of indebitatus as- 
sumpsit against him for the amount of the necessaries : it 
was hdiden by Chambi\', Rooke,aiui Heath, Js, that, atthougli 
the trustee had another and might have brought 

an action on the deed, yet as^npsit was maintainable, on 
the ground that there was a comnion law obligation on the 
husband to provide necessaries for his wife, although she 
lived ajiart from him ; that where the law imp^wd a duty,. it 
raised a promise on the part of the person on whom it was 
impost^d to discharge it ; and that the mere covenant, icithout 
paym€nif\\’ti9 not siiflicicnt to exempt the husband from this 
liability. Sir J. Mansfield, C. J. expressed an elaborate opi- 
nion to the contrary, observing, that a general provision lor 
the t»eparate maintenance of the wif?, whether the hus- 
band paid it or not, depriveil the wife of thfe advantage of 
the t!ommon law, and prevented the husband from being sued 
either in assumpsit or debt for necessaries furnished to. his 
wife. 

But if the sepaiate allowance be paid, it is sufficient, al- 
t Narte v. Craig, o Boa. k Pul. y.R. i4i. 
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f^cnighstitl sep^t^tin be not by deed or writing*. The bus* 
Buid^ftionKever. cairopC avail liiBuielf of the witVs receipts as 
, ji^ide^coof tlie paynicnt of the allowance*. - 

' Where a husband bybriiigtne another woman under his 
roQf renders iiis house unfit for the residence of his wife, who 
thereupon removes and lives apart from him, the huslrand is 
bound to provide the wife with necessaries ; e. g. medicines in 
sickness!^, during the sefMiratimi. 

If the husband causelessly turns* away his wife, or if tlie 
wife^ having been absent from home, returns, and be siiutsliis 
doom against her*; and afterwards she contracts debts fur 
necessaries, tlie husband' will be liable ; ht he sends with her . 
credit for her reasonable expenses. But if the huslNiiHl turns 
aw.ay his wife on account of h^jr having committed adultery, 
theu he will not be* liable*. 

The following note of Boulton v. Prentice, which w.is 
obligingly extracte«i by the late Mr. Fonl from his father's 
M.S. at the n^quest of the compiler, may be acc^eptable to Uic 
reader. 

Assumpsit for goods sold and delivered to «lefeudaut’s wif^*. 
Verdict for plaintiff. On motion for a new trial, it appeart’d 
that defendant and his wife had formerly lodged at plaintrfl''s 
house, during which time the defendant hi^l given plaiiitilf 
express notice not to trust defendant’s wife. Afterwards 
defendant and his wife went to lodge at’another phacc, where 
defendant usc<l his wife ill, after which they scqiarated, and 
defendant refused to receive her again (O') ; she desired him to 

u HodskiiiMn t. FIrtcher, 4 Camp. C. J. In l^lbcriliston v. Parrot, Silk. 

70 . p«r L(1. Elltfohortnigbp C. / . 1 1 

% S. C. m Tlbompikoo v. lirnrey, 4 Burr. *ii77. 

y Altlis V, Ch^inatip Middx ftittinjcfy b llaia r. Toovry, aiitr, p. 
aBcr Trill. T. .fiuG.3. iturd Blleo* c Bnultoii v.Prettti€«« from Mr. ford'* 
borooKb, C. J. . Mji. Nolo S. C. fliortly reportod in 

z Luiigworiby w. Hockmore, porHolfp Sir. 1314. 

C.*J. Lord lUym. 444- and per Holly 


i6) « My conception of the law it Uiisy that if a man will not 
receive hit wife into bit houtey he turnt her out of doort ; and if 
he doet to, he tends with her credit for her reasonable cai^ntet." 
Per Lord Eldooy C. J. in Rawlynt v# Vandyke, 3 Etp.^ N. P* C. 
251a— •• Where a Vife’t situation in her husband^t house it nsnden^ 
uatafe from bit cruelty or ill treatment, 1 thall rule it to be eaui* 
valent to a tumitig her out of the house, and that the husband taall 
be liable for necessaries furnished to her under those ctrcnmstancet.** 
Per Lord Kenyon^ C. J* in Hod^ v« Hodges^ I £sp« N« P* i\ 
441. 
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onintain her ,aD^ .ofiinvdi to^u«n*and eoMthit with hi^ 
which he lefuseq, and'atritck iicx and dirhued that 4r<M|^ 
penon trusbd her, or «ve her credit; hedlYOuld not pw them ; 
aba l)ad^l>ot an/ olothea and waa whQl^#||^te of Aec^ 
aaries. The gooda fumiabed to her T>y plhiuw^were nccel^ 
aaries wid aiiitabte to the condition t>f the wife «’OMlie ]ja{t 
of the defendant it was proved, that dcfendant’8d^fe.u«sd 
-toj>awn her clotbea, and wasad^Hcted to drinking, tiiat plffl- 
tin had aaaiated her in pawniim her watch, and that oM|en- 
dant a year before tb<y paHra md expreaaiy forbidden fAin* 
tiir from trusting dafeiKunt’a wife.. The foundation of mda> 
itig for a new tnaLwas, that the verdict was dontraiy to , 
as the credit givenjm the wife is in laV 'grtainded on the 8up*>, 
posed assent oS thmuslmnd, which asaent cannot be suppose 
whea’, as in -th^ we, there is an express prohibition. But it 
was answered, an so resolved by the « ourt, that, although 
the prohibition tAk effect and roiitiuued in force during the 
<'ohabitatioit, yetpiich prohibition could not, after the cohabi- 
tation ceased, eitlor extinguish or lessen the credit to which 
the wife was by faw entitled, after the husband had turned 
her away and refustvl to maintain her; for the husband, by 
sutii conduct, giiVc his witesuch a general credit as amounted 
to a revocation of the prohibition. If the husband in a case 
of this kind could prohibit one person from trusting his wife, 
he might pari rathne prohibit many ; and this might lie ex- 
tended so far as to ilcprive the wife from obtaining any cmlit 
whatsoever, so that iiarticular prohibitions might ainouni to 
a total prohibition. 1 f a wife leaves her hnsband, he is not in 
that case answerablc/or her contracts ; it is the cohabitation 
which 0 considereil as the evidence of the husband’s assent 
to the coiitmcts made by his wile for necessaries ; but if the 
husband during tlie cohabitation declares his dissent, b}’ for- 
biddii^ any pt^rson to trust his wife, all persons who have 
notice of iuch dissent trust the wife at their peril. I’lic hiis- 
liand is only liable on account of the implied asstnit to the 
contracts or the wife, of which assent tlie eoliabitation after- 
wards induces a presumption, and when he declares the con- 
traiy, there is not any longv room for such presumption. But 
if a husband turns awgy his wife, he gives her credit wherever 
she and mudt ptw for necessaries which have beon pro- 
vkhiafor her. 

Another Ua^iir case on this aubiect is the ease of Manby 
V. Scott* i there ^ wife of the defendant weirt away from 
him without hia cuiaent During the aeparatkm, fbe hust 


4 Mittby ?. Scotty i lor.o* oad 1 SidH IO0. ‘ 
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whoiitid.iK^t idfaffr Rio wife any maiatetiftncc, «{. 
pttMiy foliiad'tiMapiBiotiffUxMivfi'any gowiato his who; 

the plaintiff suld to tffewife stlk* 
brought an action aninst tile huaband 
Cor tliO'^iiiAiPof the goods. At the trial, the juiy found 
that ,t|e g^a stere suitable to the de^ of the husband. 
After mree aimmenta in the Court of King’s Bench, tlie 
•||idto were divided, whereupon the case, was adjourned 
into the Kxehequer, wiierc nine iff the judges (among whom 
vyas Hale, Chief Ban^j (7) WMO of opiniun, that the husband 
was not oliaigeablet 

r • It Is a question of foct, whether a tradesman who furnishes 
^goodstoawife^ves credit to her or her husband: iftheere* 
'dit is given to her, the husband is not liable, tlioiigh the wife 
lives with him, and he sei^s her in possesnon of some of the 
goods*. 


The defendant treated his wife with great cruelty, and 
took another woniau into the housi* widi whom he cohidnted: 
he eoiitiiHHl his wife inheri'liainlier under pretenivof iiuwniiy ; 
.iheewapcd; and tiu' plaintit) bibugbtsin action against theuc* 
feiulant for value of necessaries fumislied to the wite affer her 
dcpiirture; Lawn-nce, J. thought that as the w if« might have 
had na-essaries ifhlieliad romaiiw*!, the; action could not Ik* 
su|){H)rU‘d. And .Mansfield, (\ J. thought that notliiiig short 
of actual forror and vioieuce would supjiort the action ^ 

If • fMti eohahits with a woman*, to wlnan he is not 
married, and permits her to assume his imine, and apiMar to 
the world as Ins wife, and in that character to contract 
debts for necessaries, he will Ix'i'omc liable, although the 


r Brnllry v Griffin, 9 Tnunl. 39{|. g Wnlwn v. TbrrtlKb^ t Etp N. P 
I Miiiwowl f. HefliT, 3 Tnunl. 4S1. C 4>J7. Kenyon, C. J 


.,.,1. I. -a. „ ■■■ in.k^. 

(7) See Hate’s argument, Bk. Abr. Baron and Feme. H.Twis* 
den, J. Imving delivered an opinion in the Xing's Bencii m favour 
of the plaintiff, changed it afterwards, and agn'Cd in opinion with 
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rnxliior be acquainted with her real situation;’ for here^i^ 
like assent |iriU be implied, as in the case of husband i^aiid, 
wife. ; * < 

In an action finr, the use and occupatiohW apo^menta b|^ 
the defl;.’8 wife*, it appeared, that tlie apartments liad b^ 
gecupit^ by a lady, tylio went by the deft’s name, ^ who 
had actually been married to him. The d^ence at^ipteil 
to be set up was, that the dell h^ a former wife themaitd^ 
still living. But Lord , Kllenborgugh, C.J. said, that there* 
was not any evidence to fix the pit with a knowledge of thi! 
celebration of the fint mahiage, and tiiat the deft, tllur 
estopiied to set up bigamy as a barto dfe action. He IM 
given the woman who lodged with the pit every appear- 
anai of being his wife. By his misconduct in mariying a 
second wife, white his first was still alive, he had done what 
he could to confer the rights of marriage upon both, and had 
incurred a civil as well as a criminal .responsibility. 

3. fa respect of Children of the Wife hj a former Husband. 
—If a man marries a woman having children by a former 
husliand , he is not liouiul bv the act of marriage to maintain 
such children': but if he holds them out to the world as 
|)art of his family, he will be comidered as standing in loco 
parentis, and liable even on a contract made by his wife 
during his absence abroad, for the maintenance and educa- 
tion of such children* (8). 

See Rawlyns v. Vandyke, 3 Esp. N. P. C. S^. ' Lord 
Eldon’s opinion as to how far a father is liabtei for neces- 
saries furnished to his children, living with the mother apart 
from the father (P). 

h RoblMon r. Matlon, i Cunp. V.V. k Slone v. Cmr, a E«p. N. P. C. i. 

C. 34S. Kenyon, C. i. 

1 Yubb T. HfurrlMn, 4 T. R US. re- 
coanitea in Cooper v. Mmrtin, 4 
Rut, 76. 


(S) MsiDtemnee l^ fee second husband of the children of wife 
b}' fermcr husband, is a good consideration for a promuie by. such 
cnitdren, when feey come of age, to repay the expense of theh^main- 
benance. Cooper v. Martili, 4 East’s K. 76. 

' (9) -The fiifeer of a hostard child ia lufele for its nursing and 
boa^ if ha ado^ it as Ife own, although an order of filudion 
has not bceu made on biub Heakatt v. Cowing, 5 Esp. N. P. C. 
131. 
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io4o< Ca^s a Fime Cooert be ^^Mitiered 
a$ a Feme Sole. 


§ It Will b; prop«r to renuuk in the first places that' it is 
# ciearly vstaolishetl, notwithstaiidlng former decisions' 
the contrary, that a feme cpmt cannot bring an action or 
teif^ipitnidcil as a fcine sole, while the relation of ItuajTiagc 
foists, ami she and ner husband arOiltving in tliis kingdom, 
wfetwithsianding die lives separately froin tier husband, and 
^as a separate ntikltenance seaired to her by detajL 

This mint was solemnly detemiinetl (after two arirunicnts 
before tne Judges in the' Exchctiuer Chamber) in Marshall 
V. Ruttuii, 8 ' 1 '. Ji. 54 j. 


Jt is, howcv«T, oliservable, that the policy of the law 
wliie!) has <s)imidered a married woman as iiu'apable of suing, 
nr being siusi, without her hnsbiind, admits of some itiodili* 
cation from partieular rircuinstam es: 

1. By the <*n8tom of the city of Loiulon, ( 10) a feme cot%rl. 
beins: a sole tnuler, may sue or be 8uc<l in the city courts as 
a feme sole, with nd'erenee to her tniiisuctioits m London, 
but even there the husband must Ih‘ made a party to the suit 
for i-onformity. 

A fenu; covert, sole trader in the city of London, cannot 


I T. l^«]y CtKrktv I). L. Burwelt v. Uroolw indl 

C'orlMtt V. IWltiifki I 'i\ It. 


(10) By tlic cimtom of Loiuloti» A feme mh merchant 
whero. the feme trsuieH hy hereelf^itt one trade in which her hu»* 
band doe» not inlermoddle, and buys and nella in that trade; then 
the feme (thall l>e sued^ and the huabfmd tiatned only for confor* 
mih'f and if judjupiaciit be given agaimi thenn exccOtion ahull l>e 
against tlie feme only.** Laiigluin v. Bewett> Cro. Car. 6h* ** This 
custom is one of tliose customs called executory customst the 
meaning of which expression is, cuj»t(|nis united to the courts of 
the city of London, lluy are pleadable in Loudon, and not 
where, ex^pt sd as they may be made use of in the superior 
cOitrts by way of b:ir.** Per i.<ord Eldon, C. J. deUvering the 
judgment of the oonrt in Beard v* Webb« in arm, Bxchequ^ 
Chamber, U Bos* and PuL 90* Tlie judment h^ referred to is 
very elaborate, and contaiai much useml informarioii on this 
subject. 
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sue®, or be sued*, in the courts at Westminstef* Hiritbout her 
husband. 

2. mav inquire a separate char^ter bythe cml 
death of Iw husWid, by exile®, and formerly by profession 
and abjuration of the realm (11). 

3. Where the husband had been transported for a term 
of 3 rears, before the expiration of which the debt was con- 
tracted, and sued for; Yates, J. thought that the transports* 
tion suspended the disability ^ the wife, and that she might 
be sued as a ferae sole'. ‘ . 

The following obMnrations, which we,re made by Lord 
F.ldont, on the preceding case, are worthy of great consi-^ 
deration, llis lordship having said, that in the cases of ab- 
juration, profession, &c, which amounted to a civil death, he 
thought he understood the situation in which the wife was 
placed, for the fiction of law, which considered the husband 
as civilly dead, put the wife in the same situin:ion as if he 
were actually dead ; then proceeded to observe that, ** trans- 
portation for a tern; of years might give rise to many diffi- 
culties with respect to the eqjoymentof the husband’s estate, 
both real and personal; but, besides the difficulties which 
might arise during the term of transportation, another dif- 
ficulty of equal importance occurreri, where the wife had 
contracted debts after the period of her husband’s transpor- 
. «■ 

m CawdvH ▼. Shiiw, 4 T. R. 9(1 1 * p Sparrow v.Carrutber!!^ cited in Lean 

n Bcurd v. Webb, 9 Bos. ti Pul. 99. ▼. ShuU, 9 Bl. R. 1197. ond in Cor- 

o Bclbnap*iic««e, 9 H, 4 7 «. it appears l>ettT. Poeltiitz, 1 T. R. 7. 

by tUo year bool^ 1 K. 4 . 1 a« that f| Marsh ▼. Hutcbiiiaoi>» 9 Boa. Fnl, 

Belkiiiip was bnnished to Gascony, 99 l. 

there to I'cmniu until he attained the 

Kiog*s fbvoiir, whieli Sir E. Coke 

considered as a hauisUmeiijt forever. 


4 1 1] See I Inst. 133 a« wliere Sir Edwerd Cote seys, that an 
uration, m, a di^rtattoti for ever into a foreign land like to 
profeaaton, i»* a civil death ; and f Aal it tAc rvom that the wif^ may 
briag an action* or may be impleaded, during the natmn&l life of bo 
Imabaiid, And so itia, if by act of parliament the huaband hi at^, 
tainted of treasoti or feloityi aiidimTii^hiatife> taAsnitiAcd ybreear, 
as Belknap* Acc» was; Ah h a eiaii deaths and thf wife may sue as 
afeinesp\e. But if Jtfie husbaiid, by act of parliament, have iudg- 
mtot to be Caifed fit'm HwSid #bicb aoiae cal4 a relega^* iaaatm 
not a civil deatht Every p^n who is attainted of high tceasoi^ 
pedt tresson, or Moby* is diaabtied to hrm any action; far haiia 
extra poiims* and is a«^(x>iinted\4u W 
I Inst. r30. a. 
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tation had ekpsed, but before hi$ actual return .to his coun- 
tiy. In the case of Sparrow v. Carruthcrs, Mr. J usticc Y atr a 
teemed to hare treated it as a materisti circuinstauco in tvi- 
dence; that the time of transportatioa was not capire<l, and ^ 
he did not give any opinion as to what w<hild have been the 
situation of the parties,' if it had been expired. The court 
could not presume to say how Mr. Justice Yates wouki have 
decided, had the husband ctnitinubd ilg|h!side abroad, atVer 
the period of his transportation had expired, or had only 
remained there to arraitj^ his atiairs. With a view of returning 
to his country when bfrhad.so done." 

Since the preceeding observations were made, tlie following 
case was decided at Nisi Prius in 1801: 

In assumpsit for goods sold and deltvern)^, the defence 
was,' that the plaintifl* was a marrie^l woman. The plniin’ 
tifTs counsel ai»wercd this case by producing the rcconi of 
the husband’s conviction for felony in March, 179-t, and of 
a sentence of transportation for seven years; whercuptm it 
was insisted, on the part of the defendant, that tlie sentence 
being for seven years, from March, 1794, that time was now 
expired, so that the husband was coniftetont to sue. But 
Lord Alvanlcy, C. J. said, that by the record of the con- 
viction and sentence, there was conclusive evidence to 
support the right of action in the [>tainti(f as a feme soU', 
and though the tenn of his transportatioa had expired, if 
in fact lie had not returnetl, the right of uciion nutiaiiied; 
but that, if the defendant meant to rely on tlic circumstance 
of the husband having retunie<l, the proof of that lay on the 
defendant. Evidence to this efl'ect not being olfered, the 
plaintitf had a verdict. 

4. Where the husband is an alien, who has desertcfl this 
kingdom, leaving his wife to act hera as a feme sole, the 
wife may uc charged os a feme sole for contracts made after 
such desertion. 

In assumpsit for goods sold and delivered', the defendaijit 
pleaded that she was covert of the Duke de Pienne. ' It 
peared in enridence, that the duke, who was an alien, had gone 
abroad in the year 1793, with en intention to' return in four 
monttu, but had not r^umed; duriig^his absence the def«n-< 
dant bsd kept house, And paid bills on her own account and 
in her own name. . a 

^oid E^enyon, C. J. said, this case came widiin ^ 

t Osrrri V BtMCow, Xw* 8, IWt, • WsHWd v. DocIwm D* VUSbt, 
SittWas aOcr BmUT. C. B. ««csm. Xmm 7, t7S7, MFUUIsns SiUfuct, it 
Alraalf7,C.J.«et|hN.P.C.S7. Up.ti. P C. 6U. 
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ciple of tbe»' comnibn law, where the hiisbatid had abjureil 
the realm. If the husband had been ab<»ent for some time, 
and then reiumed, and paid bills contracted by the wife in 
^his absence,^and again left the kingdom, he should hold the 
defendant not liable; but here was a desertion o f the /kingdom, 
and aa absence for some years; he was no loi\g(T domicriled 
here, amd; in the interval^ the wite was supplied with those 
articles; if she was imt to be held liable for debts contracted 
under such citcumstances, she might starve. also 

Francks v. Duchess de Pietme, 2 Fip. N. P. C. 587. to the 
same eftect. But see Kay v. D. de Pienne, $Camp. N. P. C. 
123. wh^re Lord Ellenborough confines jtbe .preening doc- 
tririe to the case, whiere the liusband has never been in this 
kingdom. 

In De Gaillon V. Victoire Harel L’Aigle^ I Bos. & Pul. 
357. where the replication to a plea of coverture was, that 
tlie,husband reside abroad, (not stating him to be an alien), 
and that the defendant lived separate from him in this king- 
dom, that she traded as a feme sole, andplaintitf did not 
give credit to the husband, but traded with tiie defendant 
us a feme sole, and on her credit; the court held the wife 
chargeable as a feme sole. But it is c;onceiveil, tliat since the 
^se of Marsh v. Hutchinson, 2 Bos. & Pul. 22t>, such a repli- 
cHtiou couhl not be supported, unless it appeared that the 
husband was sin alien ( 1 2}.. 

The case of Marsh v. Hutchinson, was sin .action for 
goods sold and deliyered ; the defence, coverture. The de- 
fendant's husband was am Englisbnmn, who, about 10 years 
before this action was brought, had purchased the appoint- 
ment of agent for the iMiglish pac;kets, at the Brill, m Hol- 
land, and had reside<l there ever since. During that period, 
he liecame possessed of madder grounds, from the cultiva- 
tiim of which he derived considerable profit On the irrup- 
tion of the French into Holland, in 1795, his employnjient 
as agent having ceased, he sent the defendant, together with 


(12) HThereiaa great diiTemce between thecaaeaofan^ng- 
lishmati residing abfoail, leaving his wife in this country, and of u 
foreigner .so doing. Tbe^ fonner may be compelled to return at 
any time hy the kite's privy seal. There is not any , case in wluch 
tho wife jbas been holdea liable, the husband being an l^nglidmiatt.'* 
Per Hca^h, X in Marsh v. Hutchinson. See also Farrer y. Conn- 
tm of Gf^ard^ t Bos. and ^1. N. R« 80* where Ifeath, J. 
the cas^' of De Gailton v. L*Aigle proceed much upon the ground 
of the defeiidanf s husband being a fereigner. ^ 
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his family, to reside in England, but he rematnetl jn Holland 
to look after his madder grounds, ami witii a view to rec^over 
his situation, in case tlie intercourse between Engfand and 
Holland should be re-established. 'Flie defendant lived at 
Ayisham, in Noiiblk, and was there coiisidcnNi to be a mar« 
Tied woman, '['he plaintitV had furnished her with mds, 
for the value of w hich this action was bmiight. U was hoi- 
den, under these circumstances, that the husband’s residence 
in flollaud <lid not enable the wife to bind herself by her own 
contracts. 

.So where ton plea of cx)vert«re * the plaintilf rcplii*<l, that 
the defendant’s husband ** lived and resiHeti in Ireland, and 
that the defendant lived in this kinatlom st'|>anitp from her 
husband as a single woman, and as such single woman, pro- 
mised, the replication was liolden bad on general do 
iiiurrer, iKteaiise the terms of it were fierfectly consistent with 
a mere b ni|K:naty al)«wmct\ ainl they might applie<) to the 
case of every imin, who went for a short time to live in Ire- 
land or Sfrotland, and iivliose wife in the mean time con- 
tracted debts here. 

't'o tr(*spass forbn^akiiig and entering the plainiiirV dwell- 
ing-house ami shop** on the 8th April, 1807, and on tlivi rs 
other days, Ac. and ejecting her from the [K>ssessioti thereof; 
defemlaiit pleaiied, t hat plaintiff, atthetinn; of coininitiing 
the tn^spasses, and llieiice continually, hitherto hath bf‘cn, 
and still is, under coverture, of om? Jos. Jioggeit, then and 
still her husband, and II alive. Replication, that before 
the coiinniUtng the trt‘spas»(*s, the hiishatid deserted ami 
left plaintitf, and dejjarted out of this kingdom to parts Ikj- 
yond the st‘HS, viz. to America, without leaving any tiu*ans 
of necessary provision and supiKut to plaintilf; and twin 
the time of his deinirture hitherto, lias not returned \o this 
country, nor c!orres{K)nded with or been heard of Ay plaitiUi!': 
and that <luring all that time, plaintill’ has lived apart from 
iier husband, and made contracts, and obtained credit as a 
single woman; and for 'her nec<*s8ary support and mainit'- 
nance, has during all tliat time, carried on the business of a 
merchant, as a single woman and sole trader, and as stK h 
was»,^^wfully possi-ssetl of said dwelling-house and shop. 
R^jbihcler, tW Uic husband was 1x>rn withio this ri*nlm, and 
front the tune of his nativitv hitbi^rto, lias bc(m and «tiil is 
a subject of our lord thb King, tmdthathe has not at ^y 
time hitherto abjured this realm, or ht'en e?^tlcd or bahistlla, 
or relegated tiicrcfrom. On demimer, the court Itsteued 

t Ffttw V. CovntcMr of Gmarit, u nogfc'it t. Friar, n sok 

I But. Ik Pal. N.R. 80. 
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reluctantly to the^ argument in support of the replication^ 
and gave judgment for the.defendant on the antiiority of the 
precediifg cases, observing, that the rule had been laid down 
in IV^rshall v. jetton; it was capable of having exceptions - 
engfafted'on it, as where the absehce is tantamount to a ci- 
vil death, &c.; but that a temporary absence of the husr 
band not banished, or the like, nad never been deemed sul« 
fleient. 



III. Xff Actions by Ambatid and ff'ife, 

* ■*» ^ 

t. Where the Husband and Wife must Join. 

' 9. Where the Httsban^jgj^thte alone. 

3. Where the Husba^ and Wife may join, or the Hus- 
band may sue alone at his Election. 

# 

1. Where the Husband and tFi/e must join.— I k real ac- 
tions for the recovery of lands of the wife, the husband and 
yife must join*. 

So in an action of waste, for waste committed on the land 
of the wife^ 

So in detinue of charters of the wife’s inheritance*. 

In an action oh a bond given tryvife dum sola, husband 
and wife must join (13)*. * . 

X 1 Bulti. 91. a Per Ld. Hardwickr, C. J. in Bates v. 

y ;; U 4 « 15 a. sM C. 94. . v Dandy, 9 At k. 908. 

t 1 Roi^br. 347* (B.) pb 1* 

> 

(taM t^ni not aware of aiiy aolcmii adjudica^n on this point, 
but ilte positton ia supported hy the following aiitmiiyities: 

I. In Fenner v, Plaakett, Moor. 4^^.* it isiak^ that for a debt 
due to the i^ife dum to/n, husband and wife otigAl tQ join ; but it is 
obs^able^ that in Croke's report of this case, (Cro, Elix. 439*) 
wht(4i IS more i^ill and accurate than Moor*s, this dictum db^ not 
ttpi>e«ra^ 

In I RolU Abr. 347* (R*) ph 3. it is laid down, that husband 
auiwife oagAt to. join in actions due to the wife before coverture; 
but thera is not any authority ci^« 

' $u Ldid Hardtricke, Cs.in^rforth y. Biadley, % Vea. 67d» 677» 
* Cited by tbe court ia Writec v« Bsker, 0 Wib. 43a« 
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«• 

Bond wn given to wifr during the covertoii:: ||te wifh 
died; niid thAn the huebsnd nited igKM the bond, ai •amiiii)i* 
tffitor to his wife; it was holdna on demnner, thatitedoidoa 
was well luousht^ ‘ 

“If an action is brought inTmtect of a personal wn»ig to» 
the wife, ns for the raitfeiy or the with, Uie huMmnd and 
•wtSf must join (14); and die daotaiation ought tocoiidu^ 

b Pwbone.B R.Tri».lS*14G S.S M.4(«.S9ll.n. 

* 4 


tuke*i a clntinctioii chwm in nrtiQiit in the wtA« be* 

tore and atler inaiT|a$ce» and the pomr of the littRbnodHo 

hui' alone to tho^e lehich ve»ft dttttnij^ dbo t^verlut^s ^ ^ 

4. In Bidler*« N. R t7Ds it la hid down* that a debt due to a 
f man, iii iriKbt ofhia wife, cannot heMetvoift' in an jetton a|piii«iitUhti 
on his own bond ; citea Pnyntar v* Walkar^ Cs B# £* 4 U* 3* 

5s Lord Kelt} on, C\ J« delivertitg (he jud^murnt of the court sit 
HldiM^r va Miluea, 3 T« Ks bnu naid, la eatreikielf clear on the 
one hand, tliat the fiiiurrtug;e |g;i|fea to the bueliaiid all the peUMiiial 
e%thie which the wife has in iHMMhiBton, it tsaho cimr on (iiv other 
hand, that where a chose ui acttCn of the ante is to be reduced inio 
pottiemion, and tt is neemtiry to brine ad action for that purpoae* 
It musi be brought tn tlie imuicfe of f>otb husband and wiftfs** It 
may be ohservcift on this laat caaa, (wbicli was an action of treioats 
brought ^ a feme covert, without l^r hdaband, for an injury qpua 
to a permal chattel of the wife dnid Moia; to wturh, coverture of 
tlie plaintiir at the time of eahiintitig t|]^ bill wav pfuided in bar) 
that it wav not neeewatr for Uie deteritiiitaiion of this cava to decide, 
that the action must be brought h) huvlmnd and wife. It wia 
only tiecevvary to decide, in the tirvt phice, that the wife i^ld got 
sue alone, upon which i^int tbens couki oot be anv doubt, as ttie 
wife jcaniiot III any of these caaea sue atone; and ^dly» whether a^ 
vantage could be taken of till wife suing alone by a plea in n^baiff 
menW nr a 4 plee Jfe Vvf* fhe 4{tie«bou whether the busbaud might 
sue mone, waa irreleaaut It may be proper to uMt mt 
the court were ofepii^Ui that the ought to liavobeeil lb 

meiit, p ^ 

6» Tina ouealiioti waa raised, but not decided, in Mia ease of 
Carr tlffayior, 10 Vea, Juiw 070* before Sir W.Oraal, 
said, ukt tnere had been aome doubt o|>oo it at law. ^ 

I oumot cuficlude this note without obverruig, that, uuMl tJie 
doii^ wbieh haag over this queshon are nouovcd by a aolemii e|t^ 
ludication, the bek way of proeeediug for th*' reoevevy of a ehoAi 
tnwiioa4^mi§^4iimplX*h tatobrpig the actions to Mid 
iiuvbeiidatid wife, on the propriety of which meMiod a quOstmn 
caottot be raiaeds 

(14) But in these easea Mie husband may sue atone forthe.ia« 

m 
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“ to thgtr 4^iiiaRe%’‘ and not “to the damage, of the hus- 
l>and*”; /or the damages will aurvive to the wife, if the hus- 
band die before are received. 

2. Where the Husband must sue ahme.-— Where the ile 
cannot maintain enaction for the same cause, if she su> - v' 
her husband, the action must be brought by the husiiauJ 
alone; as in the case of an» action of indfibitatus nssuwpsil 
for the labour, &c. of the w'ife, during the covert>>rt *; 
for, in contemplation of law, the wife is considered es the 
»;rvant of the husl)and, and he is entitled to her * arji- 

<• Htirton r. 1 Sidf. .187. • « Bnckicy v. Collier, Salk. 114. nr.d 

(i Jvfigiiieut nrn (tied fur this conctn- Carth.l^Sl. 
dinti, in Newton 8c Vx, v. Hatter, 

Lord Kay 01 . 1308. 


jury hustained by himself from the loss of the society, comfort, and 
assistance of his wife, in coiisec|uence of the battery ; Hyde v, Scis- 
Mir, Cro. Jac. 638. And if the busbiiiid adopts this inethotl, he 
may in the same declaration complain of a battery.tu himself. Iniy 
V. i/ivesey, (Vo. Jac, 501. Although the wife ought not to he 
joined in an action with the husband for the battery of the luishancl, 

( \ew ton V. Hatter, liord Uuytti. 1'20B.) yet, where husband and 
wife join in an action for u personal wrong to the wife, the husband 
may declare also for an injur}' arising solely to himself f;i/ war/ 
i^ravatiou of damaf;c:' ; us, where tii trespass by Inisbuud and wile, 
for false iinpriboimii'nt of tlie wife, per ifuod Hfi'otia domeUica o/ the 
h Hiibitnd remantterunt infecta ad grave damnum ipsontw, O n mot ion , 

■ in arrest of jmlgment, the declaration was holden good ; for al- 
though the husbsttid uiid wife could not have declared jointly for 
the special damage refuUiuj); to the husband alone, if such damage 
iiad been the gist of the action, yet in this case, it having been laid 
for aggravutwH qf damages oa/y, tlicvactioii was well brought; for 
trcspa*<s will lie for a jointly with oUkt matters, for which 

singly an action could not have been tnaintnii|<^t as trespass will 
lie for iMitering tlie plttinti6'V house, anti beating with- 

out adding, quod servitium amUii;'' lor then it in considered 
a> ucontinuatiiiu ot tlie first tres[)ass. Russell v. tome, Lil. Raym. 
KKU. Salk. I IR. 6 Mod. 127* S. C. So where in an action of a. - 
.siult and Iwttery by hubhand and wife, it was .^tatcil iu theVleeia- 
ration, that the defepdant asBsiiiUed the wife, aud drivir.g a coacii 
tner, bruise<l her; and ^*bp reason thereof^*' the husband laid out 
divers suimiof money iu the cure, &c. After verdict for plaint iti*, 
with entire d'anvages, it was holden, on motion in arrtrbt of jmlg- 
tueiit, that the gist of the action was the beating of the wife, and 
the expenses iucumd the husband were only in agjxravatioii of 
daiiniges: mid Powell, J. observed, that if these had been oniittt^ 
m the decliiratioii, yet the surgeon's bill might have been given in 
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ing.s nnd such csmins;s sbalt ikit gun ive id t(i^ but 
fdtbe pergonal representatire of the husb^d (15).^ 

So ill an action on the casi^ for wo^d»^ not actionable in 
iherngelves, spoken of the wife, whereby the husband sus- 
faiiis spoc-ial damage, the husband must sue alone. So in 
tions u>r injuries committed durir^ coverture? to personal 
chattels*, which 4\v law are vesfceci In the husband; as in 
tresiuiss for cutting down and carrying away com, altlunigh 
it grew upon the wife's land: for it grows the industry 
of man, and cM)n8eqaenlly the projierty theriw is in tin* hus- 
hand alone (Jtj). 

In ail cases where the wife gfidl not have the tiling^, wJieii 
it is recovered, either solely to herself, or Jointly witli her 
husband, but the lutsband only shall have it, tiicro the hiis- 
band shall sue alone* 

An action on the case was brought by A. aJkl B. his wiU* ‘ 

f Colein«n v. Ifarroiirt, i 14*^. | 40 . In ExfMurr Chninbw, 01. B. 
K Aruiid#! v. Sliurl.Cro. Eli*. IJ4, U3«i.rHfd in Monin v. Nurtulk, I 

ii 1 R«l. Abr. pI S. Tniiwt, SU. 

i Uidgoutl V. Way and Wife, on error, 


<ifvideiice, iti Hg^ravatton of dumsgi^s* Todd v* Iledford, 1 1 Mod. 
(i(i4. See also Uix v. Brookes, Str, 6l« 

(15) It may here be obaerved, that, although (he law will not im- 
ply a pniniist* to the wjfe, yet where the wife is tlic inentonous 
cause of the action, that is, where the defendant ha-* •lerivinl prolh 
or advantage from her labour or skill, and an express promise of 
remuneration is mode by the defendant /o ihewife^ If, in such case, 
an action is brought by the husband and wife jointly, and i( is ex- 
pressly stated in the dcclaralioii, tlml the promise was made to the 
wife, an objection cannot be? raised to suen declaration, merely on 
the ground of tha wife having been joined; liecauHC eoutrucU uiade 
by tlie wife, witK/Ihe assent of the husband, are valid, and the 
bringing the actioii thdr joint names is a <li*claration ^'f 
sent; and in tli»i,case the action would survive to the wife. Brash- 
fonl V, Buckingham, in error, Cro. Jac; 77* *iU5- Care, however, 
iiuist be taken, that the declaration do«js not embrace arw other 
citiise of action accruing to the hiislmnd alonts for if tt does, it 
will be bad. Holme* and wife n Wood, cited by the court m 
Weller v. Baker, 2 Win. 424, 

(l6| Husband and wife being seieetl of land in right of vrife 
may join in trespass, quart diJ'jregiU ti herham Ibidem creec^eia 
cotttaMOfil et asportavitf heeaoae the graw is the ptroducc 

of the earth* and shall continuallv go witJi the land. vVilly y. 
Ilankswort!*, B. R. M. 3 G. 2. MSS. and cited hy the court m 
Weller r. Baker, 2 Wils. 424* 
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for the use andjocfcupation of a messuage and lands, and for 
money had and received to the use of the husband and vrife, 
stating the promises to husband and wife; after judgment 
by default, writ of inquiry executed, and final judgment in 
fi. II. a writ of error was brought in the Exchequer Cham- 
ber, assigning for error, that judgment was given for the 
liusband and wife to recover their dama^, whereas it ap- 
peared on the record, tbatB. was the wife of A. and could 
not sustain any dami^f^ by reason of any thing contained in 
the declaration: the qpurt were of opinion, that the judg- 
ment was erroneous, because a contract tould not be nia& 
with a married woman; that a promise, either express or 
implied, did not give any interest to her; the whole re- 
sulted to the husband, and the action ought to have been 
brought in his name (17). The counsel for the defendants 
in error havina urged, that, if an impossible assumpsit was 
stated in the ^claration, it might quoad her be surplusage, 
^ much as if she had been a stranger; the court said, the 
insertion of the wife could not lie surplusage; for it created 
an interest in her, and entitled ber to damages by survivor- 
ship. 

Where a debtor to the wife as executrix promises to pay 
the husbaffd in consideration of his giving time of payment, 
the husband ought to sue alonei because the wife is not a 
party to the agreement between "her husliand and the dcTen- 
ilanf*; but in this case the life of the wife must be averred*. 
N. The recoveiy of the husband will |inount to a dtmstatit 
pro tanto. Per Holt, C. J. Caitb. 463. 

S. fVhere^ the Husband and Wife may join ^ or the Hus- 
band may sue alone at his E/eclion.-— In |)ersonal ai lions for 
the recovery of damages only, (other than actions in resp<^ct 
of personal wrongs to the wife,) where the action will sur- 
vive to the wife (18), the huslmd and wife my join*; or 

k Yard r. Eland, Lord Raroik. 36 $. I |.«a 84 . Cro. Jac. 

Salk. 117. Carlk. 46S.S.C. ilO. 

ai Fcr Cor. a SfSet. U70. 


( 17 ) Lord Ellenbomngh C. J. speaking of this report in Ord ▼. 

Fenwick, 3 K* I 06 . said tliat the declaration was not stated 

snfikieutly ekplicit; that it did not appear irAoie ' lands had been 
used and ocico)tied, whether the bustAuid^s or wife^s. 

(18) In Prosdike v. SterHog* I Freem, $36. North, C* J. said, 
** that he always took it Ibraii u^uestionable mle, that, wbercso.* 
ver, in rase the hosbaiut should die, the action would survive to the 
w ilc, there the wife migAt join, but oh the other^ide, the husband 
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A 

the hushaad may sue alone, for he" alonib may release sucii 
action (ID). . ■ 4 ' 

Assumpsit.‘^ln an action for a brcsicli of promise made 
.to husband and wife after covertur^ to pay a stun of money 
to the wife/ husband and wife may join". 

So where a promiA is made to the wife oitly*. 

Coresant.—- Where a lease is granted to husband .tnd wife 
for a term of years, and the lessor odsis Ihem, husband and 
w ife may join in an action of cotrenant*. 

Queen Klizahe^, by letters patedt, demisdd a house to 
A. for years, who covutanted to repair^, and aflerwanis, <iur- 
iiig the term, the queen gnmted the ruversiou to husband 
and wife, and to the heirs of the husband infeo; the liousti 
l>cing out of rcpai{^ the husband alone brought covenant, 
and it was holacn well, although the interest of tite feme 
appeared oixthe face of the declaration {‘JO). « 

CoveTiant will lie by liuBbatul ami wife for non-payment of 
rent, iiiu^ by virtue of u lease grautail by busbautl aud wife of 
lauds, the inheritance of 

Ilusliaiid alone may brinpc an action on a covenant inadt* to 
himself aivl his wite) for, alUioup^li the covenant in* niaiie to 
both, yet he may refuse quoad her'. 

In this case North, C. J. sai<l, that he rememlK*rcd an Autho- 
rity in an old book, that, if a bond be ^iveii ti> baron ami feme, 
the husband ahull bring tho action alone, which shall be looked 
upon to be his rtdusal as to her*. 

Debt. — So if a bond be given to bitslrand ami wife admi- 
nistratrix \ husband may sue alone, declaringon it as a band 
to himself. 

ra Hillimrd v. Haiiibrid|e*f Altyo, aS. ^ Alebcrtry v. W»lt»y,.Str. Qjo. 
n Prut T. Tajloi%^Cro. £lUi.6l> l fUl. r Be*vrr v. lane, & McmI. tti;, 

Abr. .19. pi. is/ . . • Ciicil by i. 4 T ft. iilj. 

o Bro. Abr. Barob siiA. F«nif, pi- Sd. t Aiikcmtem r. Cliurkc, 4 T. ft. Oir>. 
p Brrftt r C'iimb«rtiM» Jtc. agp. ' 

Balt . iba. a. C. 


may join the wife in many cases where he b not bound to join her, 
but may have the action alone.** 

(19) “ 1^/V^he husband .loae may discharge, npd of which he 
piaymaka cUsppsltion to hit own use, he may T«:ov«r alone without 
joining his wife in the oction.” Per Doddendge, J. to which 'Cdke, 
C. J. OBseuted, and it was a true and good greund, 9^ BuUt. 

(SO) Batsee Middlemore v. Goodall, Cro. Car. SOS. 
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In debt on hoinf mnde 1o l»usband and wife® both may join ; 
or the husbandrOiay disagree to the wife’s right to the bond 
and l)ririg the action in his own name only ; buf, until such 
disagreement, the right to the bond is in both the husband and 
wife, and Hhall survive; hence, if the husband dies, the wife 
shall liave the bond, and not the personal representative ^ ol 
the husband. 

So in debt on bond made to the wife during coverture*, f»r 
in assumpsit on a ‘promissoiy note given to the wife during 
invert lire*, bnsbana and wife msw join ; or husband may sue. 
alone (21) ; but after the death of wife, liusband must sue ns 
administrator to his wife^ 

Where husband and wife have recovered judgment on a 
bond made to wdfe, dum sohy husband and wife may joif^ 
in an action* on such judgment ; or husbanrl may sue alone ; 
for tliat which was before a chose in action, transit in rent 
jndicatam^^ml is of another nature from what it was before 
the coverture. 

If it be referred to a master in chancery to take an account 
of what is due to husband and wife *, who reports the sum 
due, and appoints it to be paid to the husband, and the ilefen- 
dant is c'onuiiitted for non-payment, and escapes, the husband 
and wdfe^may join in an action against the warden for tlu^ 
escape. 

Qnare impcdiV.— So where a of presentation is in tin* 
husband jure nxori\\ a impedil may be brought by the 
husband and wife jointly''. 

Or the husband may sue alonc^ for the presentation only 
is recoverable aiul not the advowson, and the release of the 
husband would bar the action. 

u 39 R- 3 . S. 4.1 £. 3. YO. Bro. B«roii b Day r* Pndroup, B R. Trin. la aiul 
, uiui Feme, pi. 1 4 . 55 . 14 O, V. 9 M. ami S. n. 

X Coppin V. 9 P. Vl’ma, 497. c WooWcralm T. is 

y Bro. Baron amt Fame, pi. 6v. 19 G. 9. C. B. Mti^. * 

a Howrll V. Mainr, 3 l«v. 403 . S. P. A lltigglns v. Unuriif i9» Str. 79 <). 

per l.«t Hardwicko, 9 Atk. 9OB. o Bro, Bar. and Frow, pi. 4 i. * 

a Pliillitkirk and wifo y. Pluckarcll, f lb. pi. ss. 

9 M. St S. S 93 . 


(21) Itappeors by a MS. note in the possession of a friend of the 
compiiert tnat the mil in Howell v. Maine was 8earched«.and it was 
found that the bond was given to tlie wife during tlie coverture ; 
for drvamt^ therefore, in tome editions of Levilis’s report, read 
durunL Comyns has stated the ease acemrately in bis Digert, tit. 
Bavon and Feme, (w) 
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Replevin* — Baron and feme may be Joined in the samede* 
rhinitiuu in replevin for gooda dUtraim^ froi^ thc feme dum 

Ao/tl K 

If the poo<l8of a feme sole be taken, and «hc niarriea^ the 
hui»bai)d alone may sue the rcpieviii \ 

In the n^pU'vin of &:oo(la which the wife has as cxetulrix, 
husband and wife shall join, ut videturK 

Avowry for rent arrear .;i#re iirurn may be by husband 
and wife, or husband only, averring the life of fenieX 

TofL — In an action u|x»i the case Ibr stopjping a way to the 
land of t lie wife, liusband and wife nlay join \ 

So an action U]m\ the case for entting down trees", the Ions 
of w hioli wer(‘ reserved to the wife for her life, may be brougut 
by husband and wife jointly. 

In W(‘llor and wife and others v. Baker, ^ Wils. 414. nii 
action w'as brought by the dippere atTnidfridgc Wells, toge- 
ther witli their IiiisIkiihIh, against the defendant for exercis- 
ing the business of a dipper, not being duly ap|>oiuted and 
approvc*d according to a private* statute ; it was hoWi*u, tlmt 
the action was well brought in the names of tlie husbands uud 
wives. 

IVeapass was brought by the husband alone 
for liuntiiig in a free warren**, which he had in right of his 
wife, and it wiu> adjtidgt^ good, for daiiiagi^ only are reco- 
verable (*2i). 

Trvrcr, — Where the inception of the cause of action is in 
the w ife before marriage**, and ixaisuiimiated afterwards, hus- 
band and wife may join, as in trover of a |H*rfiorml chut Ud of 
w ife before, and conversion thereof after marriage. 

it must be observed, that, in all the preceding casc*s, where 

S Bro. Bnrott Slid Peine, pi. %S. I Agreed in Bnker and nife r. Brcre 

F. N. B. tS9. cited in Butt. N. man, Cm. Cur. 4 IS 

P. 53. m TregmiHl and IVife v. Beevr, Cm. 

k Bro. Boron nnd feme, pi. ss. Cor. 497. 

I W^iftc r. Bcllent^Cm. Joe, 449. Oi- n Bro. Alnr. Baron and Penie, fd. if». 
borne v. Wallcrdcu, i Mod. 973. o Bllckbom r. Circaveo, 3 Lev. 107. 


(93) It may be remarked here, ifiat it is immaterial ok to the point 
in dtieniioii, whether the intereat of tite husband is a joint ittlen*st 
with tlie wife* or anSnterest only in right of the wife. In the firfei 
and aecoiid casea in covenant if^fore abtidged* the htisixind Itad n 
joint interest with the wUe. In tlie 4tli case in eoveiuifit« two first 
cases IQ tort, and the case to which this note is annexed^ the hus* 
band had an interest only in right of his wife. 
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the wifie is made a party, her interest on^>;ht to appear on the 
face of the deataratioh, for the court wiH not intend it upon 
demurrer**, or even after verdict, according to 'the case of 
Abbott V. Biofieid, Cro. Jac. d44, Sed quae, whether this case 
be law to its full extent, for in Bourn and wife v. Mattaire, 
Bull, N. P. and where husband and wife joined in 
replevin, anil dcfeinknt avowed for rent arrear, after verdict, 
it was objected, that the husband* and wife could not have 
a joint property in personal chattels after the marriage, anrl, 
consequently, the replevin ought to h^ve bi>en brought by the 
husband alone. I^ord Hardwicke, C. delivering the judg- 
ment of the court, said,'' that, although the ground of tlu; 
pbjection was /generally true,, yet, notwithstanding, as a man 
and woman might have a joint, property before marriage, 
ortIuMvifc might hj^ve the goods in question as executrix, 
and tlic taking might in l)pth cases be before marriage*, 
tlic court were of opinion, that they might declare jointly in 
an stetion for such mking. That if the law would admit of 
such joint action, the fact was admitted by the pleading. 7'he 
defendant had not disputed with the plaintiif to whom the 
property belonged at tnc time of the taking, and thercibre if 
^ there could be a case in which husband might join with thei 
wife in an ^action for a pi'jrsonal chattel, the court thought 
that, verdict (23), this ought to be intenlkfd to be the 
case, Bro. Bar. and Feme, pi. 85. abridges a book case HA 
33 l‘klw. 3. (but which is not to>1^be Ibiind in the year book, 
and was probably taken from some, manuscript) whei^iii 
it is held, that husband and wife may joiu'for such things 
as the wile has as executrix, or where goods are taken from 
her wdiilst sole. 


IV. 4>ctiom against IJusbandimdi^if^^ 

In actions against the husband for the of the wife 
contracted before marriage^, if the wife is hot joined, ad\*an- 

f Strret V. PodclyS^. R. o. q MitclusMm ▼.Utwioii, 7T. R.348. 

(« 3 .) 


(ga) Since the puUieatioo of the roimec edHioa of this work, it 
Im« Iwen decided, ttiei p declaration in replevin , by Jiosband and 
wif^, where nothing sppem ' on the the eenprd^ 

court ran infer that the Wifii had an luteieit in the "goodi taken, is 
had, on special demurrer* ^rres and wife v, Dodd, 2 N. R* 405. 
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taj^ may be taken of the omifMton in arrest of jiidpfient ; and 
this rnle' liokb, although an account has been'Mated with the 
liiistNind’, for that does yot alter the nature of tlie debt. 

As a husband de facto is liable to the debts of his wife*, a 
of He uaques decouple en lopal tnatHiupttie to an aetiou 

roueht i^inst husband aitd'wife, for the r^veiy of a debt 
due from wife before coverture, is bad. 

Husband cannot be charged at law for moimy lent to his 
wife, even for the purpose of buying nect«saries; because it 
may be misapplied (*24). 

But a count tor money lent to the wife at Uie request o( the 
hiisbaiul is good because a loan to the wife at lite remest 
of die husband is considered in law as a loan to the busoaud 
{ 25 ). 

So where the plaintiif declared, that the defendant was 
indebted for meat*, &c. found by the pla^ff at tlfe deftui* 
dant’s r«;i]uest, and on evidence itappt^r^ to be foumi for 
the defendant’s wife, at his nH|ue6t, in his absence; upon a 
case rf-servwl, it was holden, that a delivciy to the wife, at 
the husband’s re<|ucst, was in law a deliveiy to the husirand. 

If a dcclanition against husband and wife, fur a debt of the 
wife contracteil before nurriage, allege a prumist^ of Ute wife 
niiide after die marriag{i> to pay the debt, it is liad *. 

If an action is brought.iqipainst hqsband and wife on a bond 

r Orur V. Thonie, Alryn, 7j. u Rom v. NotI, V. B, C. :t| U, a* Bull. 

ft Norwood V, 8f«*ven«ofi, Aiwlr. aa7. N. P. 136. ^ 

t Kit'Vfnffoii T. Hnrdyi a WiU. 2 % Mwrlo oiid tUfc ? . Norfolk and 

lit. U. «i7a. S, V, aootlifr, i Taunt. 0itt. 


(^4) Ifilie money be laid out in iicccawtriesy equity will cotmicier 
tlie lender 9 $ biaiicltiig in the place of the per«oit fmividiag the lie**' 
ccssarii^s, and deoiperetiefs mrri« Lee» t F. WmR. 4 h^. Ptvred. 
in Ciiaiis 50^s .Ss Cs and Hutchinson V* Standi Vf Lonl Bathurst* 
C.H.T. l77q. l(lSS. 

(^3) It is true that a complete or perfect contract cannot be 
made by a feme covert by her own authority ; yet, by the assent of 
tier lius^od, she may contract as bis substitute, m in case either of 
sale or loan. This assent may be either express or implied ; it may 
be prior otaubsequent to the contract* If prior and oominumoated 
to the defendant* the contract made is an actual contract and not 
merely atrian/ with Uie hindNind ; if subsequent, then the wife’s 
contract is mcAeale and if^per/eeip until cdRinied by the husband ; 
and such affinsMion^' ifgiferig transfers the contract to him,’’ Per 
Blackstmieg J^io Stetreosoo v* Ilardie, g BL fL a7B« 
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given by t|ie wife dam sola^ the defendant may plead the 
haiikruptcy of husband after the ioterinarriage, &c. as a 
discharge of the debt This plea upon the statute must con* 
elude to the cpntraxy. Husband and wife cannot maintain 
an action of tTbver, and suDj^ose the possession in them both ; 
for the law will transfer the whole interest to tlie husband : 
but trover raa^ be maintained ag^aifist husband and wife ^ 
for the gist ot the action is the conversion, which is a tort, 
with which a feme covert may be charged as well as with 
trespass. 

. .Trespass against J. G., widow*, and pending the suit she 
took husband ; after judgment, a writ was directed tp the 
sheriff quad caperet J. G. ad saihfaciendum, upon which tin; 
sheriff took J. G. whose husband, together with her, there- 
upon brought ail action for false imprisonment against the 
sheriff, who Justified under the cd. sa» On demurrer, the 
court gave judgii|||iit for the defendant, observing, that if an 
action be brought against a feme, who before judgment takes 
husband, yet, if she be found guilty, the ca. sa. shall be 
awardeil against her, and not against her husband. 

In like manner, after interlocutory judgment in assumpsit 
against a feme who afterwards marries, the plaintiff, even 
after notice of the marriage, may proceed to final judgment, 
without joining the husband, and sue out execution thereon 
against the feme only, and suchex^ution cannot ix; set aside 
for irregularity. 

Judgment was obtained against a feme sole who aftcr- 
wards inarried, and then the plaintiff brought a scLfa. against 
husband and wife, and had judgment thereon; then the 
wife died, and the plaintiffafterwaids brought another 
against the husband alone : it ^vas holden, on writ of error, 
that the second ^ct. /a. was well brought, on the ground 
that the judgment on the first scLfa. haa made the husband 
liable. 

If wife be joined in an action for words spoken by hus- 
band only, it will be errors Hence if slamcr lie spoken 
by husband and wife, there must be separate actions, one 
against the husband only, for the slander spoken by him, and 
the other against the husband and wife, for slander spoken by 


y Sfllcs V. WiniaoM, i P. Wmt. 849* b Cooper Honebin, 4 East'S R. 581. 
Mul by Lord Uardwicko 8 Voaey, Sec3 M. and S. 337. 
isi. to bo truly reportad. c Obrianr. Raatni, Cartb. so. Sac tbe 

X Dmpar Ftilkei, Votv. iSs. record, 3 Mod. 170. 

a Doylry V. Wbltc^Cro.Jaie.383. d Swiikin a. Viocant, 8 Wils. S87 

Dyer, 19 n. pi. 118,10 tka narfin. 
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the wife, and the court, will not order the actions to be'censuf 
lidnted. <. 

S^» for words spoken e/hilsbaiul ami wife there must be two 
ncliuns; oue by the hushand tor the wonls spoken of the 
husband, and auotlicr hy huslrand and wife tbrthewords spoken 
oftlicwife*. 

The policy of the common law will not peruiil husband aud 
wife to give evidence /or each otller^ because their interests 
are (he sititie ; nor a^aiHst each other on arcount of the im> 
piaeable dissewtion wiiich might 1 m occasioned, therehy. But 
hy stat. 21 Jac, 1. c. 19 s. A, tf. commissioners of bankrupt 
are empowered to examine the wives of bankrupts touching 
t heir cstatis. 


f i^riiiKtcMi V (iariliiu’r, n. R. M. iTi t'ur. AiH»o.W.Jaiir», 44 u. Smilb 
li. 1. .M. S. S<*«‘ Siiifili V. W Bluer, «. C'tHskrr, W, 4(M). 

Co)ii>b. 7^. Dailby v. Durilinll, Crt». f DavU v. l>ti|irtHMlv, 4 T. K. 

Hull. N.Km. 
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% 

I. Of the Nature of a Bill of Exchange. 

^ A BILL of exchange is a written order from A. to B. direcu 
in^ B. (who has, or is supposed to have, in his hands sufficient 
effects belonging to A.) to pajr a sum of money to C, or onUTi 
or to C. or Ix^arer, either at sight, or a certain number of da\ » 
after sight, or after date, or at single, doable, or triable usauct*, 
oron dcmaiiil. 

The ix^^ulitr properties of a hill of exchange are these: 
First-— It is assignable to a third (person not named in the 
bill, or party to tlie contract, so as to vest in the ussigiuH: 
a right of action in his own name ; contrary to the general 
rule of law, that clioses in urtiOn arc not so* assignable. Shv 
condly— Although a bill of exc hange l>e merely a simple^ 
contract, and "not a specialty, yet it will \n*. nresianed that it 
has been originally given for a good and valuable considera- 
tion. 

Bills of exchange arc either foreign or inland ; foreign bills 
of exchange have long coiisidertHi as thoinost convenient 
paper security among inercliants*, in conformity to the uni- 
ve^al usages and customs establislnxl among traders, by una- 
nimous concurrence, for fa<!iliialing a general mriimare 
throughout the worhh 

The person making tfie bill is called the drawer^ tlie p<T- 
sori to wfiom it isclireeU d tlie drawee^ ancl the person in whose 
favour it is nuuh^ the fmtfce* When the drawee lia^ under- 
taken to pay the bill, he is stiled tlu* uvvvptor^ and his under- 
taking to pay the bill is called an acerjuance. 

Bills of exchange payable to order arc? assignable by in- 
dorscmcni. I'lie jn'Tsun making an iiulorbement is calh-<l the 
indorser : the pcmni, in whose favour it is made, the, 
the party in possession of the bill, and entitled to ma’ivritii 
contents, the Wder. « 

Bills payabli^to bearer an* traiisferrable by delivery without 
indorsement^. 

Where the drawee refines to accept, a stranger, after pro- 
test for non-^accei^tance, may accq>t for the hmiour of the 
drawer, and thereby such stran^r acquires certam rights, and 
subjects hiffiself tothe s6mc Obligations as if the bill had been 
directed to him. So a stranger may become a MrtY to a bill, 
paying it after protest for non-payment, either tor the honour 
of the drawer or indorsers. 

b Graot ir. # 8dlr. J3l6. 


M pQitIctb. Diet. 
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' Although regularly there flight to be three* persons eon- 
cemed in a bill of exchange, viz. dra^^er, drawee, aiul payee, 
yet\here may be only twb; that is, the characters of drawei^j 
and payee may be unit^nl in the same person®, as if A. draw 
a bill in this manner, Pay to me or niy onler X Value 
received by myself.” 

A bill of exchange is a simple contract*, and consequently 
is within the statute of limitations ; and must be sued tor 
within six years after it becomes payable. 

Bills of exchange for value received *, are no\sucli matters 
of account as are intended by the exception in the statute of 
limitations concerning mercwits* accounts. 

A bill of exchange is to^be considered as a simple contract 
debt ill a course of administnition, which an executor or -adini- 
iiistrator cannot discharge before debts by bond, without being 
guihy of a devastavit. 

If a merchant in London draws a bill of exchange on his 
corres|>orulent in Newcastle ^ in/ayour of J. S., and the bill is 
refused, and J. S, .dies intestate, his administrator, on letters of 
adniinistratiou taken out at Durham, cannot bring an af.‘tionoii 
the custom of merchants against the drawer, and lay the sAie 
in London, because a bill of exchange is not equal to a liond 
or specialty, which arc the deceased’s goods where they hap- 
pen to be at his death, but is a simple contract which ibllov/s 
the person of the debtor, and makes hiffta notaliilin where tlu* 
debtor resides, and tlierefon' administration ought to betaken 
out in London. 


II. Of the Capacity of the contracting Parties to a Bill 
of Exchange. 

V>> 

Alt. persons, whether merchants or not, if ihe\' have capa- 
city to contract, may be partit^ to a bill of exchange. This 
appeal's from the case of SSarsflekl v. Withorly, Carth. 8*2. in 
w hich it was decided, that the act of drawing a hill of ex- 
change c'onstituted the drawer a merchant, w itnm the custom 
of merchants, so as to make him responsible to tlie holder upon 
non-payment 

Corporations, by the intervention of their Bgenfe» may be 

c P*r Holt, C, J. In Btill^r CHppt, e CbeTcty v. Bond, CUrth. Mi. 

6 Mod. so. f Yconiaat t. Bnulshaw, Cai tli. 

d KencM* V. •Axton,Cirtb. 3. 
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|)artics to a bill of exchange ; but by slat 0 Ann. c. 22. t p. 
ami 15 2. o. T). s. 5. it shall not be lawfni for ai>y body 

])olilic or coryiomtA?, ullier than ilie governor ami iroRi})any of 
the Bank of hiiglaiidy or for any either persons, uniteni in cove- 
nants or partnership, exceeding the iptmbe^rof six |K*rsons, in 
Friglaml, to liorrow or take up any sums of numey on their 
biiis or notes, paj ahle at deniaiiiii or at any less time than six 
iiiontlis from the borrowing thmx>f, during the eontimtunci' 
of the privilege of exelusive ban •;ing granted to the gt)vernor 
ami company of t Ue Baiik of 

InfanL^Au infant e:m!iot bind himself by a bill drawn in 
the c-Qiirseof trmlt ^ or t?vi*n for uec(*!earie8 ^ But infonry 
is a personal privilege, of whieh the infiml alom* ran avail 
liitnsc'lf. Hem e ii has beim hoidon, that the drawer of a bill 
of cannot set np llie infancy of the [mvee ami in- 

dorser as udefenev to the art ion ^ (I ). And if a hilt la- ar- 
c i pil’d l.y a party afUT lu' is of full age, he will be liable, al- 
tiiongii the bill was ilmvvn on him while an infant ^ 

A fiMue covert cannot l>iml herself by drawing a bill of e\. 
change. 

This proposition falls wilbiii the genend rule of law, whieh 
pt’nnits ninrried women to avoid all contr#U!ts made by them 
ihniiig their covivturc. To this rule there are some ex- 
rt piions, witicii are stated mutter title Baron and renie. 
Set. II, ^ 

'fhe interest in a bill of ex<*hangc or note given to a finnr 
I ovi rt. vesls imlier hiishuiid, and he must indorse it. 

An action was brought by tlie indorsee atjaiiisl ihe niaki i- 
of a promissory 'fin? tirst count ol* the <h*claratiou 

was npo'i the note, to winch W'ere^d«d the inoriev counts. 
It. appeared that the iioti^ liaii bcxtnlQLyi^ by the r|c leiidatil t4i 
a iiKtiried woman, w illi knowledge m her coverture, to the 

g W'lil.ainit V. W. Hflrri«uii & It. Har- i, tircy v Cowp«r, 11. U. Iv ^2 Ooi. .'i. 

rikuit.Cttrtli. #I*S. 

h tViUiniiiKoii V. W«!lii, I Ciuii|K N. P. k Slwcn^ v. Jiirkwhit, 4 r«m|» lOi 

C Sir J Mauhlirld, C. J. i Bailat»- v, UVt»h«(|i, 1 ijiseit it. 4^**. 


(1) In like niimner the arxeplQr cif « bill of exehiuige cannot wet 
n;) liif' infancy <»f th*" d;:iufr as a dcfciuN- In uii iietirm brought at 
tr.t* huilof tlit* illdor^**e. I'ayUir v. Croker, 4 E»p. N. P. C. liJ? : 
and per l^rd Hardwickein flaty V. *i Aik. 1 8 1-2. S. P. .So, 
thot^i) a note given by a wife fo a hiifthuml i» void ; ) vt if if b in- 
doi>ed over by the bu tbami, its Ktween l.iin and tbc iiMlcirsce, it i»- 
Cf'rtainly giKsl. Ibi 1. . ♦ 
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intent that she should indorse it to the pbintifF, which wasr 
done aecprdingljjSb in {myment of a debt which she owed him 
(in the coursed* canying on trade in her own name with the 
consent of her husbai^). The plaintifl' had dealt with her as 
a feme sole* It was holden, that the property in the note 
vested iw the niisband by the \ldivery to the wife, and that 
her indorsement did not transfer nny interest to the plaintiff; 
consequently he was not entitled to recover on the special 
count; nor on the monqr counts, because no mon^ had passed 
between the plaintiff and defendant. 

But if a promissoiy note is made payable to a married wo- 
man, and she indorses it for value in her own name*, afld the 
maker afterwards promises to pay ft, in an action against him 
by the indorsee, it wUl be presumed, that the nominal payee 
fiad authoritv from her hnsbaitd to indorse the note in tha 
tbrm, and the indorsement will be considered as vesting a 
legal title to the note in the plaintiff. 

Bills of exchange may be drawn, accepted, or indorsed, by 
means of the agent or attorney of the par^ An agem^r 
attorney for this purpose may be constituted by parol (3). In 
such case the principal i^ said to draw, accept, or indorse by 
procuration. Agents should bc^ cautious how they accept bilfb 
directed to them personally, and not to their principals, al- 
though such direction describe them in their ofliciai charac- 
ters; for ill such case, if they acceptj^n their own name, they 
will become {lersoiially responsible, asappeamfrom the follow- 
ing case : 

'Fhe plaintiff vAls indorsee of a bill of exchange, drawn 
from Scotland upon the defendant in these words •* " A t Ihirt j 
days sight pay to J. S. or order 200/. value received of him, 
and place the same toi^bunt of the York Buildings* Com- 
pany, as per advice tiA Charles Mildmny. To Mr. Hum- 
jilirey Bishop, cashier W tlic York Buddings* Company, at 
their bouse m Winchester-street, Loudon. Accepted per H. 
Bishop.** I'he bill not lyAring lieen paid, an action was 
brongntagainstMefendaiit upon Ins acceptance ; at the trial he 

m Cot€« T Dftvis, 1 CaiAp. N. P. C. n Tbammi t. Bwliop, Sir. gas. Cm 

485. Teiii|» llardir. I. S. C. 


(2}^ Many ptr^s, under disabilities in other respects, may act 
as private uttornieir» such as infimts, fanes coverb pjpmaUwoted^ 
outl&wed, excotmnunicated, aliens, Itc. I Inst* 

(3) The holder of a bill may authorise another petson to indorse 
his name on it, by parol, per Holt, C. J. at N. P* 12 Mod* 5d4* 




BiLtS OF EXCHANGE. m 

pttwrtl, that the fetter of advice was addrawed to the com- 
jrany ; and that, the bill having lieen bfxiught lo their house, 
defendant was oitlered to acce]^ it, which he did in the same 
manner as he had 8ece|Heil other bills. P^, J« directed the 
jury to find for the plaintitf, which they di^ acoonlingly. On 
incjtion fur a new trial the court hcl5 the direction right ; 

for the bill oil the tace of it importeti to lie drawn on the 
ilcfendant, and it was accepted by him geaefit//y, and not os 
servant to the company, to whose account he had no right to 
( iiange it until actuar payment by himself. An4 this being 
an action by an indorsee, it would tie of dangeroiis conse- 
(piencc to trade, to admit evidence arising from e-xtnnsic cir* 
ciiinstances — as the letter of advice. And this differed widety 
fnim the case of a hill uddrikntd to Ike mositr^ and under-. 
wriiUn hy the servant ; where undoubtedly the sermni would 
nut he liable^ but his acceptance would 6e considered as the 
art of the master. A bill of exchange is a contract by the 
cnslom of mertiiants, uml the whole of that coiiinict must 
ap{K\ir in writing. In this c^se llien* was nothing in wrriting 
t<» bind th<^ company, nor could any action be maintaitud 
against them upon the bill: for the aildition of cashier to lic- 
fi^ndant^s naine was only to denote tlie. (x^rHOii with (H^rtaiiity ; 
the direction to vvbosei account to place it, was for the use of 
the drawee only.” Judgment for the plaintil!'(4). 

partners.’— By the custom of Kiiglaiui*, where? there are 
joinutraders, and one of them accepts a bill drawn on them 
for himself and partner, such acceptance bind.n all the part- 
ners, if it concerns tlie trade; otlierwiscj, if itcuncenis the at> 
ceptoronly inn separate and distinct inlere^U 

If a bill of exchange is drawn ujkui a firm, aivl one of the. 
partners accept it in liis own iiimie, this accepunce binds the 
]la^tnership^^ So if A. B. and C. are in pannersliip, and A. 
draws a promissory note, by which he protitis<?s individually 
to [lay the money, ^nd which he signs witli his own ivtmeonly, 
but prefixing to bis signature “/or A» ii. and CV* this binds 
the whole partiiership< 

o Pinknry w. Hall, S*Jk. If6. H lA Gilwty Sfulllictr, I Ctnip. 

p Maton V. Rumary, 1 Cainp. N. P.C* N* P. 0. 40j. 

3S4. * 


(4) One who covenant? for himself his heirSt under his otra 
hand and sealt for the act of anotlier, hliajl be personsll]^' liouiid by 
hi« covenant, BuMigh he describe himsidf in the declarulton as covo- 
imiiting for and dn ike part and behalf of such oilier pi-rsoii. A p- 
pleton V. Biaks, S Esocs R. 14S. 

V' 
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Where there are several partners it is competent to either 
of them, by iits indorsement, in the name of the firm, to pass 
their inteim in the bill'; and such indorsement made by 
one partner for the satisfaction of his separate debt, cannot * 
be questioned in an action by the indorsee against the ac- 
ceptor, without shewing that the indorsement was at the 
time unknown to or unauthorised by the other partner*. 
But if a creditor of one of the partners collude with him to 
take ^iKicurity for his individual debt, out of the partnership 
funds, knowing at the time that it is without die consent of 
the other partners, it is fniudulent and void ; bbt if it be taken 
band fide without such knowledge at. the time, no subse- 
quently paired knowledge of. the misconduct of the part- 
» ner, in giving such security, ca^ disaffirm the act. 

If a bill is sent into circulation after the dissolution of a 
partnership*, all the partners must join in the indorsement, 
and one by putting the partnership name thereon cannot 
bind the rest (5); for the moment the partnership ceases, the 
partners become distinct {persons; from that time they aije 
tenants in common of the partnership property undisposed 
of. In like manner, after a secret act of bankruptcy com- 
mitted by one of two partners®, the others cannot by an in- 
dorsement iwthc name of the firm transfer the property in 
a bill; which belonged to the firm liefom the bankruptcy; 
for, the partnership having ceased to exist, the solvent part- 

Swnn v. Steele, 7 East, sio. ArUon I AbH r. Sutton, 3 Esp- N. P. C. 108 . 

V. Shnrpe aiul another, a Esp. N. P. Kenyon, C. J. 

C. ft j4. Wells Slnstemian, V £tp. o EAtnsbottom ▼. lieiris, 1 Camp. N. 

N.P.C. 7 :n. IP. C. 279. 

s Kidleyv. Taylor, 13, East, 173. , 


( 5 ) indorsee v. Defendant as one of the drawm of a bill of ex- 
change, the other drawers having become bankmntii* : ^ 

Tlie hill was draw^n in the (inn of ** Jam^ King and Co.^^ under 
which firm the defendant and his partners bad tr^ed. It appeared 
tliat there were other ptu^rships wried on under the some firm, 
in which the otlRT drawers were concerned, but in .which the de- 
fendant Imd 110 slmre. ThU defendant oflered to shew that this bill 
was not drawn on account of the partnership in which lie was coiiw 
" cenied, but on account of otic of the others, and that he knew no- 
thing of it« Lord Kenyon, C» J. was of opinion tliat the defoiidatii 
wasnevertheleMf liable; he liad tnided Urith the other persons under 
that firm, and persons taking bills under it, .^ugh without his 
knowledge, had a right to look, to him for poytppt. 

^ Baker and oikert v. Clmrltoa, Loadoa Siitiags afier Trinily Term' 
aiGeu. 3. B. R. Peake's N. P. C. SO. 
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ner is to be considered as tenant in common with the as* 
sij^nees of the bankrupt {MUtner, and the property in ^e 
bill can only be transferred by .thtdr respecuvo indorse* 
meuts. 


III. QCMe Reqmitet in is BiilofE3eeha$ige^and herein 
of the Stamp, Date, and Contideraiton. 

Is onler to prevent any mistake in the manner of peniih^t 
this instrument (although to'cpnstitute a bill of exchanges 
there is not any precise form itH|iiired*) a foreign and inland 
bill of exchange ate subjoined in the proper form; 


Fdt-eign Bill. 

London, 1st Janumy, IStXi. 

© Exchange for 10,000 Livres Toumoisest. 

At two usances (or “at sigliC* or "after 
date") pay this my first bill of exchange, (sw.’ond and thirtl 
of the siiine tenor and date ndt paid) to jvlmrs. 
or order (“ or besm-r") ten thousand Livres I'ournoises, value 
nx-eived of them, and place tlie swne to account as [icr ad* 
vice from 


To Mr. in Parpi? 
payalUeat J 


HAMES O/PTLAND. 


X Vm C<ir. ts4» 19^7, 




y ChU|!r»97> 
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hdand BUI. 

London, 1st January, 181(>. 


At sight (or " on deinaDd/’ ** at days 

after sight” “ at ^ after date”) pay to M|^< 
or order or bearer”) one hundred pounds for value 

ceived. 

SAMUEL SKINNER. 

To Mr. merchant in 

Bristol, payable at 

With respect to these bills of exchange, the following 
rules must ifc observed: 

A bill of exchange must not purport to^be payable out of 
a particular fund, which may or may not be productive*, or 
ii)jou an event which may not happen; for it would perplex 
the commercial transactions' of mankind, if paper securities 
were issticd into the world incumbered with conditions 
and contingencies, and if the persons to w'hom they w^re 
offered in negociation were obliged to inquire at what 
time these uncertain events would probably be retlnced to 
a certainty. 

The following cases will illustrate this position: 

An action w^as brought by payee against drawer of a writ- 
ten instrument in these worda\, 

“ Seven weeks after jAtflia' pay A. K X out of 

W. Steward's money as soon as you receite it.'- 

It was ob)IN:ted ** that it was payable out of a supposed 
fund at a future time, which was uncertain and might or 
might not happen.” The court gave judgment for the de- 
fendant; and De Grey, C. J. sai«l, that the instrument or 
writing which constitute a good bill of exchange, accord- 
ing to the law, usage, and custom of merchants, was not 
cuufmed to any certain form of words, yet it must have 
some essential Equalities, without which it was not a hill 
of exchange; it must carry with it a personal and certain 
credit given to the drawer, not cx>n(iitefl to credit upon 
nuy thing or fund; that the ptiyeo or indorsee took it iijmn 

2 .lemify r. ItiMrtr, 1.4. R«yin. loSs. a Us»k«ft nii4 asotlier v. U. De I.a- 

Vtcv«u« F.'Uill, A Es|i*N. RkC. 247* rmiiif, a Wilf. 807* S K* II. 79^. 


i^ioo 
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no puticular event or oontii^iency, except the fiuluie of 
the general ciei^ o( the fH^n dptwing or ncgociatiiw the 
same ((i). 

So where a bill was drawn by an officer upon his a^nt. 
requesting him to pay out of kis gnneiHK i»b$uteuce, it was* 
holdeu not to be good, because the fund was uncertain. 

.So a request to J. $. to pay X oiit of the monies in 

T. S.'8 hands*, belonging to the- proprteton of the* Devon- 
shire niines, wis hctiden'not tone a bill of exchangCi be- 
cause it was uncertain, whether the fund wouM be sufficioui 
to pay it (7). - 

So an ditler to pay money out the fifth payment when 
it should become due, and it ahouM be airowed by 
drawer*. 

'Dlie.^nic principle was rceoepized in the following cast*, 
although the instrument was hoTden to be a good bill of ex- 
change. . 

J. S. on 25(h May, 1724, drew a bill on • J. N.and directed 
hip), one mouth after date, to pay A. B. or order £ ns 
his quarter’s half-|)av from 24th June, 1*24, to 2.1^ Sep- 
lember following: The court were of opinion, that this 
was a good bill of exchange; for it was nut ptiyabid upon a 
contingency nur out of a particular fund, and was made pay- 
able at ail events; and was drawn upon Uie general rnxlit of 
the drawer, not out of the half-pay ; for it was payable as 
MK>n as the quarter begsni for the half pay iiieiitiuiictl in the 
bill, which was hot to lie due till thnx* iiioiiths .after. The 
mention of the half-pay was only by wav of direi-tion to the 
drawee, bow he should reimburse himaeif. 


I> ioMelyn t. lAri^ry ffirfuc*! P. I Geo. d Htydock v. ryneb, ou 4{€mtirrer tu 
I. B. K. lu Mud. 9(14. Bdjttdged in dfciarMiun, lui. Knytii. 
tbnMune lO Mod* 31^. Port, c Mooblaod r. Ktirr, B. 13 Goo. I. B- 
i}9|,S.C. .. * B. on rrrurfroni C. B. IsOtil 

c JcMOcyv. Hoiricj error from I49|.$tr. 76i. nod i| Mmt. 400 

C. B. Str.'.'sQi. Ad mdre fully re> I.A«cb*t rd. 
ported bid Mod. abS. UirdlUyfii. 

I itfdisMid 1 1 Mod. 984 . Lencb'Bodtt 


(6) Sowhepethe ttixtrumcnt declared on wao« A. B. one 

montli after date £ oa account cf the freight if the Vemk Oallepo** 
It wan that it wan tin oraer u|.>on a fiairtnruittr Ituid, and on 

this podndt C. J* ntled it not to l^e a bill of exchange* Bafi* 
bury v. Lissettp. Londoit Sittings* Str. Idld. 

(7) The reason it was IfU not to be a bill of eaicliaiige* in Jen- 
ney v« Hrrle* was because it was no more than a pnusie order to s 
man's fervaot. Per Cur« io Macleod v» Snee, Slr«.7(»de 
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Of the Stamp.-^A bill of exchange cannot be given in evi-’ 
dence^ nor is it in any manner available, unless it be duly 
stamp^, that is, not only with a stamp of the proper value, 
but also with a stamp of the prcper denomination, or the pe- 
culiar stamp appropriated to this species of instrument by thp- 
legislature. ’ 

The amount of the stamp duties on bills of .exchange is 
at this time (1816) i^uiated by stat && Geo.- Si c. 184. as 
follows. 


Inland biN of exchange, draft, or order, to the 
bearer or to order, either On demand 'or other- 
wise, not exceeding two months after date 
or sixty days after sight, of any sum of money. 

Amounting to 40r. and not exceeding 5s, 
l^x<^eeding 5/. .5s. ----- - 20/. 

(•ixemling ,20/. 30/. 

Exceeding 30/. - - - - - 

Exceeding 50/. ------ loo/. 

I'ixcccding 100/. ------ 200/. 

Exfcedlhg 200 /. 300/. 

Exceeding 300/. ------ .500/. 

Exceedipg 500/. ------ lOOO/. 

Exceeding lOOO/. ------ 2000/. 

Exc;ceding 2(K)0/. ------ 3000/, 

Exceeding 3000/. 

Inland bill of exchange, draft, or order, for the 
payment to the bearer or to order, at any time 
exieeding two months after date, or sixty 

days after sight, of any sum of money. 


Exceeding 20/. - - - - - 

Exceeding 30/. . - - - - - 

Ex«‘eeding 50/. -.---- 

Exceeding 100/. - - - - - 

Exi'eeding 200/. • - . - - 

Kxc^ing 300/. • . . . . 

Exc^ing 500/. - - - - - 

E.xceeding 1000/. -* - - - . 

Exceeding 2000/L . - . . - 

Exceeding 3000/. 


of money. 

£ 

My 

Se 

d. 

ng 5/. 5s. 

0 

1 

0 

20/. 

0 

1 

6 

30/. 

0 

2 

0 

56 /. 

0 

2 

a 

100/. 

0 

3 

6 

200/. 

0 

4 

6 

300/. 

0 

5 

0 

.500/. 

0 

(5 

0 

1000/. 

0 

8 

(i 

2000/. 

0 

12 

i> 

3000/, 

0 Ij 

0 

. 

1 

5 

0 


; 6/. 5s. 

0 

1 

o' 

20/. 

0 

2 

0 

30/. ' • 

0 

2 

O' 

50/. 

0 

3 

O' 

100/. 

0 

4 

o' 

200/. 

0 

5 

0 

300/. 

0 

6 

0 

500/. 

0 

8 

6 

1000/. 

0 

12 

6 

2000/. 

0 

15 

0 

3000/. 

1 

5 

0 


■» 1 

10 

0 


:r.' ' 



BILLS OF EXCHANGE. 


Iirlaml bill, drafL or wder, for the payment of j 
any sum of roba^, though not made payable i t»eiiuiP! Ar 
to the bearer or to order, if the same shall be ij^ »ttm 
delivered to the payee, or some person on his 5^iI*,Vr'cr. 

for her befanUj ^ dir. 

Inland bill, draft, or order, for the payment of- xhnumMiiiu 
any sum of money, weekly, monthly, or at any „ a bin ’ 
other stated period^ if made paywle to the pajrabic to 
bearer, or to order, or if delivered to the , 
payee or some person on his or her behalf, nfund, rl, « 
where the total amount of the money thereby «•»> fqoni «> 
made payable shall be specified therein, or 
can be ascertained therefrom - - ^ • 

fTli«»»med»ly 

ass 1 . I iw on tt bill on 

And where the toial amount of the money j siemaita (m 
tliereby made ixiyabie shall, be iiuleiinite ] iboBumihci^ 

^ ^ (II fixitrciiMra 

t only. 

And the following inKtrnmciits shall be dmnctl 
an<l taken to lie inland bills, drafts, or orders, 
for the payment of money, witliin the intent 
and meaning of this schctuile, viz. 

All drafts or orders for the payment of any 
sum of money, by a bill or promissory note, 
or for the delivery of any such bill or note in 
|>ay nient or salistuction of any sum of money ; 
where such drafts or onlere shall require the 
payment or delivery to be made to the liearer, 
or to order, or shall be delivered to the payee, 
or some person on his or her behalf. 

A 11 receipts given by any banker or Imukers, 
or other person or persons for money received, 
which shall entitle or be intendcai’to entitle 
the person or persons paying the money, or 
the bearer of such receipts, to receive the like 
sum from any third person or persons. 

And all bills, drafts, or orders, for the pay* 
ment of any sum of mon^ out of any pnrtU 
cular fund which may or may not be availa- 
ble, or upon any condition or contingency 
which may or may not be performed or hap-, 
pen, if the smuo ^ made payable to 
the bemor, or to order, or if tiie same shall ‘ 
he deliver^, .to the payee, or some person on 
his or her biiHd£ 
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Forei^ bill of exchange (or bill of excha^c 
drawn in but |^^ble ddt of Great Britain) if^ 
drawn singly and not in a set • 


^Tlie MiiM J^fy 
as OD ail in- 
land bill of 
the same s* 
mount and 
tenor. 


Foreign billa of exchange, drawn in sets, ac-. 
coming to the custom of merchants, for eireiy 
bill of each set, where the sdm made pay- 
able thereby shall not exceed 100/. • 

Exceeding 100/. and not exceeding 200/. 


200/. - . - - . 500/. 

500/. . - . - . 1000/. 

1000/. . - . . . 2000/. 

2000/. : - - - . 3000/. 

Exceeding 3000/. - - » 


'"I 


£ s. d. 
0 1 (5 

0 3 0 
0 4 0 

0 5 0 
0 7 0 
0 10 O 
QUO 


Exemptions from the preceding add all other Stamp Duties, 

All bills of exchange, or bank jKJSi bills, issued by the 
governor* and company of the Bank of England. 

All bills, orders, remittance bills, and remittance certifi- 
cates, drawii by commissioned olTicers, masters, and surgeons 
in the n<^y, or by any commissioner of the navy, under the 
35th year of his Majesty’s reign, for the more expi*ditioiis 
payment of the wages and pay of certain officers belonging 
to the navy. 

All bills drawn pursuant to any former act of parliament 
by the commissioners of the navy, or by the commissioners 
for victualling' the navy, or by the commissioners for manag- 
ing the transport service, and for taking c^are of sick and 
wounded seamen, upon, and payable by the treasurer of the 
navy. 

All drafts or onlers for the payment of any sum of money 
to the bearer on demand, ami drawn upon any banker or 
Imnkersi or any person pr persons acting as a banker, who 
hiiull reside or transact the business of a banker, within ten 
miles of the place where such drafts or orders shall he issued, 
provided sucli place shall be spc'cified in such drafts or or- 
ders; and provided the same shall bear date on or before Uio 
day on which the same shall be issued; and provided the 
same do not direct the payment to be made by bills or pro- 
missoiy notes. 

The legislature havihg in contemplation the mistakes^, 
which arise in the use of stamps of an improper deno- 
mination, has by stat. 37 Gea 3. c. 136. made provision for 
those mistakes; for, by tl|e 5th section of that statute it is. 
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ffiiactecl, that bills and notes made after the passit^ tins act, 
and liable to a stamp duty by stat 31 Geo. 3. c. it stampecl 
witli a stamp of a dittereiit denominatiou than is required 
by the last mentioned aet» may, if the ^me Ik! of afnal or 
superior value to t1ie stump required, be stamped by tiie 
(^inniissioners on pajmient of the duty and penalty ; tfiat is, 
by sect 0. of the 37th Geo. 3. c. 130. the penalty of forty 
shilling, if the bill or note is produced to the commissioners, 
before it is payable, aftd ten pounds, if so produced after it 
is payable. 

Since this statute of 37 Gch>. 3. it has been deteriniiUMlt 
that a [iroinissory note drawn before the 37tfi Geo. 3. c. 130, 
upon a receipt stamp of equal value with that required fora 
promissoty' note, is not available in law (8). 

Bj- stat. 13 (ieo. 3. c. 1-27. s. 0. it is enacted that every in- 
stnimenl'*, in:itt4 r, or thing, although staiiqied or impnm^d 
with any sUiinp of greater value than the Htamp riH|uirtHl by 
Uiw, shall lie. valid and elfectuul, provided siicn stamp shall 
Im* of the denomination required by law for such instru- 

IIK lit, ^lC. 

WIu ‘ix* partners ri siilent in Ireland signed and^ indorsed a 
iropper-'plate imprt ssioii of a bill of f*\(‘liange, leaving blanUs 
for the date, sum, lime when payable, ami name of the 
dnuvc'c, and transmitted it to B. in luigland for his use, who 
tilled upllie lilaiiks and negocnated it: held that this was to 
be considered a l>ill of exchange by ivdation from the time of 
tin* signing and indorsing in Ircdaiid, ami coi)SC({ueiit.ly that un 
English stamp was not ne<!essary *. 

Indorsee of a bill of exchange, against the aerceptor*^. It 
appearcMl at tin* trial, that the; bill, which was drawn on a 
pmper stamp, was originally dated (»n the Siul September 
17113, payable twenty-one days after date; and, while it con- 

If CliamberUin Porter, i Boa. & i Snaith v. Miiiffay, i M. Jk S. yy. 

Pul. N. R. im. k Bowman r. Nichol, s T. R. 53;. 

It .Sec Farr V. Price, l^KaaPaR 55. ami 

Taylor t. Hague, 3 Baat'a R. 414. 


(S) The art of 37 Geo. 3. c. 136. is a clear legblative declara* 
itop, that it is not auflicient, that a certain sum of money be paid 
on the instruments which are the subjects of taxatioti, but the 
stamp used must be of the proper uriioini nation. Per Hir J. 
Maiislield, C. J. deliveiing the opinion of the court in Chamberlain 
V. Porter, l Boa. k PuU N. R. 33. 

It mav l>e observed that by stat« 3 1 Geo. 3* c. 25. bill# and notea 
were forbidden to be atamped after they were made. 
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tifiued in the hands of the drawer, it was akered with the 
consent of the acceptor, to be made payable fifty ^one days 
after date, and afterwaids with the like consent was again 
restored to itcenty^one days after date, and the date brought 
forward from the 2nd to the ‘I4th September. T'his last 
alteration was made on the aoth September, the bill being 
then over due according to the original tenor of it; after 
these alterations, it was negociaied, and came into the bands 

of plaintiiK Lord Kenyon^ C. J. non^ufted the plaintiff, and, 
on a motion to set aside the nonsuit, the court wm clearly of 
opinion, that the nonsuit was proper; foi* that at the time 
when the last alteration was made, tlieopciation of the bill, as 
it originally stood, was quite spent; that it was a new and dis- 
tinct transaction between the {mrtics; and that therefore th^e 
ought to hate been a new stamp. 

The plaintiff declared as indorsee of a bill of exchange 
against the acceptor*, and it 'appeared that the bill in ques- 
tion which was drawn by Giles and Co. on the.3rd of June, 
1807, payable to their own order, and accepted by the de- 
fendant at 3 months’ date, was exchanged by him with Giles 
and Co. for their acceptance of a bill drawn by the defendant 
for the same sum at 85 days payable to his order, the object 
l)eing that Giles and Co. should put the defendant in cash 
before his acceptance bocarne due. On the 23rd of June, 
before Giles and Co. or the defendant had passed the respec- 
tive securities to any other person, .it was agn^ed to procras- 
tinate the payment of the bills by post-dating them the 23rd 
of June, instead of the 3rd. The court were of opinion, that 
the altcmtion rendered a new stamp necessary; observing, 
that the delivery of the bill by the drawer to the acceptor, 
and the re-delivery of it for a valuable consideration, such as 
rhe exchan^ of acceptances, has been held to be since 
Cowley V. Dunlop, 7 T. R. 505. a negociation of the bill; 
that the sdreral drawers were mutual purchasers of each 
other's acceptances; and as the alteration was made, while 
the bill was in this course of nejgociatton, and after it had 
continued so 20 days (during which time it waa in the power 
of the drawer and payee to have passed it to any third per- 
son) it was in effect drawing a new bill. So where a 
Yiu9sory note^ payable by the defendant to the plaintiff dr 
order”*, was originally expressed to, be /or oalue receieed, but 
the day after it had beeu signed ami delivered by defendant 
to plaintiff it was by consent of the parties altered by the 
aclditiou of the #ords for the good wiiLof the lease and trade 

1 Cardwell f . aUrtia,|^£«i^iaOi» See m kntll v. WHlifms, to EtM, 431. 

aUo Batliav. Taylor, i:; GmI, 4t0« 

S. P. 
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o f Mr. F. K. deceased ; it was holden, that as the altemtiott 
was material, as well because it was evidence of a &ct, which 
if necessary to be iu€{uired into must otherwise have been 
proved by diderent evidence, as also because it pointed out 
the particular consideration for the note, and put the holder 
upon inquiring, whether that consideration had passed; 
and ha such alteration was made after the note had issued, a 
new stamp was neces^uy. 

But an objection on the ground of the insufficiency of the 
stamp cannot be taken after payment of money into court®. 

Omission of Date. — Regularly eveiy bill of exchange 
oiiglit to be dated; but iii the following cases where the 
day of the date was omitted in the declaration, the court said 
they would intend the bill to bear date. on the day^ when it 
was made (9). 

Caae on a foreign bill of exchange payable at double 
usance from the date®, and it was alleged that the party be- 
yond the sea <lrew the bill c>n a certain day, and that the suine 
WHS prescnt<Hl Co and accepted by the defendant. Exception, 
that the date of tht‘ bill was nut set forth. TJie court said, 
that they would intend tlie bill dated at the time^of dm wing 
it. Judgment for plaintitf. 

So, where in the fimt count of the declanition it was 
stated^, that the defendant hefetofore, to wit, on the I6th 
day of Septeiiiber, 18(Kh drew a hill exchange bearing 
date the day and year aJbrcsaid, payable two months aftCT 
dau\ 'I'hc ^iid count stated, that tlie defeiulaut afterwards 
to wit, on tlie same day and year aforesaid, drew a certain 
bill of exchange payable two months after datt*, t)ii writ 
of error, after judgment by ilefatilt, it was objected, that the 
*2nd count could not l>e sustiiined ; because the date of the 
bill was not stated; that, altlioiigli in De la Courtier v. 
Bellamy the court held, that it might he intended, that the 
date of the bill was the day of die drawing, yet there tlie day 
of drawing was expressly stated; whereas in this cast*, it was 
to be coUeefced only from words of itsfereiicc to the first count, 
in which the day of drawing was laid under a “ to wit/’ 

n^l^tscl f . BeiiismiA, 3 Camp. N. V. p lla^uc v. Frenclt, £xcheqti<»r Cham- 

C. 40. ber, inern*r. T. 42 Geo. 3. 3 Boo. 

o Dc U Coartier o. BeUsm3r, B. R. Ic Pul. 173. 

H. 3 S & 37 Cor. a, S Show. 4 !ia^ 


(9) A date b notbf the sulistancc of a deed, (pr if it want a date, 
oT have a false Or imcxisslble date, as the 30th of Febtam;^'', yet tlie 
deed is good. Goddard’s case, 2 Co. 5. a. 
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But the court were of opink)^ that this case was not distin- 
guishable from De la C&urtier v. Bellamy, and that they 
might well inteiid the ^te.to have been the day drawing 
stated 19 thefirst count. 

The defendant, on the 4 th May, 1810 , drew a bill of ex- 
change which he dated on the llth May, 1810, pn^abje 
sixty-nve days after date, and delivered it to the payee, who 
after indorsing it for a valuable consideration t6 the plaintift' 
on the hth of May\ died on the same day. It was holden; that 
the plaintiff* was entitled through this indorsement to recover 
against the. drawer 

Alteration of Date. — A bill of exchange was drawn on de- 
fendant on the 26 th March, 1788 ^ payable three months after 
date to J. S. and accepted by delendant^ After accepidi^ce, 
and while the bill remained in the hands of J. S. the payee, the 
date of the bill was altered by some person unknown, from the 
26 th March, 1788 , to the 20 th March, 1788 , without the au- 
thority or privity of defendant; J. S. the payee aftemards in- 
dorsed the bill so altered to the plaintiff s for ar valuable consi- 
deration. It did not appear, that plaintiff ’s knew of the altem- 
tion at the time when the bill was indorsed to them. Pay- 
ment having^been refused, plaintiff's sucil the defendant as 
acceptor. The declaration contained two special counts, 
(one on a bill dated the 20 th March, 1788 , the other on a bill 
dated the 26 th March, 1788 ,) and the money counts. Special 
venlict The case was argued twice in B. R. after which 
the court gave judgment for defendant (Buffer, J. dissen- 
tient), on the ground that the alteration of the instrument 
had avoided it Lord Kenyon^ C. J. said, "I lay out of my 
consideration, all the cases where the alteration w^as n\a<ic 
by accident: for here it is stfiited that this alteration was made 
while the biff was in the pbsscssion of the payee, who was 
then entitled to the amount of it, and from w hom plaintiffs 
derive title: and it was for the advantage of the payee 
(whether more or less is imftiatcrial here) to accelerate the 
day of payment, which in this commercial country is of the 
utmost conseauence. The cases^ cited, which were all of 
deeds, were decisions which applied to, and embraced the 
simplicity of all the transactions at that time; for at t^t 
time almost all written eng^emeots were by deed bii^. 
Therefore those decisions which were ibdeed confined to 
deeds, applied to the then state of affairs; but they establish 

q FMiDore T. Nortb, is Etit, is Estt, 32 > vhers Ut Blaac, 

r Asd otlim V. BliSirJB.' it. J. UiedeeitMlp Mu- 

T. 31 CkN». 3 . 4 T. 1 R. SiMi. mrmed Ur Miller, imm not cooSnedtAM- 
' on error In ExcliM|u«r Chnufacr, a golinMe tastmoicntt.'* 

M. fit. 141 . recognised in Powell r. 
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this principle, that all written instruments wbicb were 
altered or erased, should be themby avoided. Then let us 
see whether the mlicy of the law, and some later cases, do 
not extend this doctrine farther tlian to the case of dteeds. 
It is of the ^greatest importmice that these instruments, 
which are circulated ihioughcHit Europe, should be kept 
with the utmost purity, and that the sanctions to presi'rve 
them from fraud should not be lessened. It was cioubtcd, 
so lately as in the reign of George the first, in War4r8 case, 
2 Str. 747. and 3 Ld. Raym» I4dl.« whether forgery could 
be committed in any instrument less than a deed, or other 
instrument of like authentic nature; and it might ecigally 
have been deckled there, that as none of the preceding de- 
terminations extended to that case, the poliev of the laiv 
should not be extended to it. But it was there held, that 
principle extended to other instruments as well as to dctnls, 
and that the law went as far os the policy. It is on the 
same reasoning that I have formed my opinion in the pre- 
sent case. It has contended that no traud was intended 
in this casi^; at least, that none is found: but I think that if 
it haid been done by accident, that should have btvti found, 
to excuse the party, as in one of the casts where the seal of 
the deed was torn oiV by an infant. On the whole I am 
of opinion, that this falsification of the uistrumont has 
avoided J. concurred in opinion with Kenyon, 

C. J, — Uufif*r^ J. gave an idatorate opinion in favtair of the 
plaintdf. — GVose, J. said, ••From Pigot’sease, 11 Rep. 27. 
which is the leading case, I collect, Ist, that when a fieeci 
IS erased, wlieiiiby it Ixh ooies void, the obligor may pli*a«l 
wow e.\t factum^ and give ilie matter in evicleiue, beeauw at 
the time of the plea pleaded it was not his ik ed: and 2ndly, 
that when a deed is altered in H maU^riat [Hiinl by liiinMdf, 
or even by a stranger, without the privity of onligei*, llw 
deed theremy becomes void. Now the eflert of that det(T- 
miuatiou is, that a material alteration m a deefl causes it no 
longer to be the same deed. In rearling that, and the other 
cases cited, I observe that it is no where said, that the deeil 
is void merely because it is the case of a dewl, but liecausi* 
it is not the same deed. A dr*cd is nothing more than an 
instrument or agreement under seal: ami tlie principle of 
those cases is, tliat any alteration in a material part of any* 
instriunent or agreement avoids it, because it thereby ceases 
to be the same instrument. And this principle is foutnled 
on good sense, because it tends to prevent the party, in 
whose favour it, is made, from attemptfhg to make any alter- 
ation in it This principle too, appears to me as ap{>ik;abie 
to one kind of instruments as to another. But it har been 
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cmtendedy that there i$ a difference be^een an alteration 
bHIs of excbimge and Jeeds< but 1 think that the reason 
of the rule affacta the former more strongly, and the altera* 
tion of tfleiia should be. more penal than in the latter case. 
Supposii^ a bill of exchai^ were drawn for 100, arid 
aBeri^ccapftaace .tfiesameu^ altered tq.^OOOi it n not 
'pietermecT that the .aoceptmr shall be liable ito pay the 
^1000; and I say, tlmt he. cannot be compelled tq pay the 
.£100, acconiUng to hH. acceptance of the bill, beeapse it 
is not ^e sai^e' bill. So if the name of the payee had been 
altei^, it would not .have continued the sa^e bill (10). 
And the alteration in every xcapect prevents the instniinent 
continuing the same as well when applied to a bill as to a 
dfad* 1 u6 hot think that the.plaintiflh can recover on the 
giaeral couiits, because it is not stated as a fact in %e 
verdict, that the defendant received the money, the value of 
the bill.” Judgment for defendant. 


♦ .r ^ ‘ 

(10) So if thcnrord ••dote** be inserted, instead of the word 
••si^ht,** Long V. Moore, London Sittings after H. T. 30 G. 3. 
Kenyon, C. 3 Esp. N« P. C. 153. But a mere correction of a 
mistake, as by inserting the words, ••or order,** in furtherance of 
the intention of tlie paities, will not vitiate the bill. Kershaw v. 
Cox, Loudon iSSttings afYcr M* T. 41 G. 3. Le Blanc, J. So 
where two persons being jointly indebted to another, ugreeti to 
give him a' bill of exchange to be drawn by one of the debtors, and 
accepted by the other, instead of which they sei^t him a promissory 
note, made by the one and indorsed bv the other, which he inime- 
tliately returned to be altered into a bill of exchange, which was 
done accordingly; it was holden, that such alteration, only fiilliU 
liiig'thc terms of the agreemci^ might be considered as the cor*- 
rcction of u ihtstakc, and did'lmt render a new stamp necessary, 
the instrument never Imving been negotiated as a promissory note. 
Webber v. Maddocks, 3 Camp. N. r. C. I. See Cole v. Ptukin, 
I'i East, 471. So if the alteration be not in the time of pay- 
ment, sum, iic. or other material part, the bill will not be atfeem 
by it. Hence', writing on the bill the place where it was to 
paid* been Imlden not to destroy the validity of the bill. Trapp 
V, Spearman, London Sittings after M. T, 4jP G. $t. Kenyon, C;^. 
3 Esp, N. P. C« 57- So where in an action % the indor^ 
against the luxcptor of a bill, it appeared that, aim the bill hal 
lj^.n acceph^ by tl^ da^ thej|nrd8 ••Prescott and Co.** 
had been written under his name by t^'drawer, without his know- 
ledge or assent, the pbuntift' Innring rmsed to take the bill unless 
these words were Loid EUenborough held, that as the 

addition of tlicse^ords^id not alter the responsibility of the ac« 
ccp|^, ;|ie was still liable* Maison v. Petit, t Camp. N. P. C. 
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If upon a bill being presented for acceptance, the drawee 
alters it as to the time of payment, and accepts it so altered; 
although the drawer and indorser are tliereby dischatsged, 
yet if the holder aoquiescea in such alteration and. adlM^ 
lance, the bill will be good as between |he hokler and ao* 
ceptor*. But if, aftera bill bwt been dtXRuv and indunad, 
and before It is accept^!, the drawee ailtcr it’' by postponing 
the tilde of paymepV it renders the bill toid*. 

Of ike person to whom the IH)1 is mSie poyaftVe.~I^dlar« 
ly a bill or exchange ought tbbe made ^payable ti>« real person, 
but if it be drawn [>ayable to a fictitious payee or order, and 
indorsed in his name, by roae^l between the drawer and ac- 
ceptor, it will be considered as a bill payable to bearer, and 
ind^ be declared on as sneh in an action by ah ihnocenbj^' 
dorsec |[ur a valuable consideration a^nst the drawer^ 
Collis and otliers v, Kmett, 1 IL Bl. 313.; or a^inatthe ac- 
ceptor — tiibsou and another v. Mii^ and another, I U. Bl. 

But sec ( uiitr. tlie opinions of^yre, C. J. and Heath, J. 
I H. Bl. p. hits, (•’25. with whom Konl 'i'hurtow, Ch. con- 
curred. But if the circumstance of the payee being a fiati- 
tious person is unknown tOf|lie acceptor", he cannot lie de- 
clareil against on the bill, enher as a bill payable to bearer, or 
to the order of the. drawer. 

irords “or order," — The negociability of alhll of exchniigo 
dc|H.‘iids ni) its being made |)ayable to or order (1 1), or 
to A.’s order, or t<i A. or bearer. See post. oi> the transfer 
of bills of oxciiaugc. A bill {Kiyubie to A.’s order is the;a»ne 
as if it were made payable to A. or order*, and may ImhIc- 

s Patou V Winter, 1 Taunt. 4?u. it Bennett v. Faniclli 1 N. P- 

t Outliwaite v. Luuttey, 4 Camp. 179. l.’io, f 

IJoit, C. J. Id MuU.bin* 


(11) In riill V. I.<c^wi8, Salk* 133. exception wiut token that r 
bill was payable to deicmlant only» without the words, ••or his 
order/" and th(?refore notassij^bleby the indorsement ; and Molt, 

S , that the indorsement of this bill did not inake/#iw that 

^ewthe bill ohari^eable to the indorsee; for the words “or htx 
ardor,’" j?iveauthoriiy to the to assign it by indorsement ; 

and it is an agroenietit by the htut drawer that lie would answer it 
to the assi^ee ; but the iti^rsenient of a bill which has not the 
words, “or to his order,” ti' good or of the same effect between the 
indorser and the indorsee, to make tia? indorser charg^bl^ to 
indoi^. 


• Q.pAy«>e. 
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aliedging that A. did not make any order 
ibr die paynmt of the bttl^to any other person^ 

received/’— It is not enentially necessary to in- 
sert the Isolds “Talue received*** {!». ’But if th^ are omit- 
ted in inland bills, the holder cannot avail himself of thcpro- 
viaionaof 0 W. 3, c, 17^, and 3 & A Ann. c. 9. s. 4. 

A bill^ of exchange is presumed to be made dpon a good 
and valuable considerat^n; and in actions not between im- 
mediate parties some susdicton must be cast on the plain- 
tiff's title before he can be conSpelled to prove what ronsi- 
iieration he has i^iven for it. A mere notice given by the defen- 
dant to the plaintiff, that he will be required at the tnal to 
prove the consideration, is not sufficient to cast this bur- 
theh on the plaintiff*. When suspicion is c^ast on the plain- 
tifTs title by showing that some previous holder has been 
defrauded out of it, the plaintifF must pro\e nhat consi- 
deration he gave for In actions betueen iinmediate 
parties (13), the lUegatixy or want of consideration® may be 
insisted on by way of <k fence to an action on the bill. In 
other cases, bills of exchange are made \oid by express sta- 
tute. 

y Smilh 1 McClure, 5 En'H'i K 376. timi exce|rt lhat alnrli 1 havr point- 

£ White V. l^rdtvicfc, B R P j*! <tro «*il out, whitli la founded on the ita* 

a on demurrer |0 the dtclnratioii tuteofWm 

Bayky'a IreatiM of Bills of Rm* a Ite)noli}s v Chet tie, 2 Camp N P-, 
rbntige, dff. App No 3. Pn l.oid 'j^O CKukev IJliot, H K 

RHenborongh, C' J iiifhaule Da don Kit tings, nftt rM 'l^^2t» 1 S. P« 

(Ninta, aM and S The cum* b llet'<»v. M of HtudforC, 2 Camp N 

111 Ba>lcy docs not state ulu the 1 it P C ^7% 

vrtM an inland or a foreign full I gm e Puget cle Bras\. Poibes, 1 Esp N. 
not awaie that there is auy distlac* P C 117 

(I'i) A jjur}' of iiierrhanH vtSIfre of opinion, hi Baiihiin’' v, 

Str. I il 1, that the Hords, rtceued,” woie o;»vcntial to the 

validity of u bill of e\chanj[»e. 

(13) “As between the tlrawer and payee, the ronsidemtion may 
he gone into, yet it eunnot Wtween tlie drawer and an indorsee; 
uikI the reason is. because it would lie enabling cither of the origi- 
imf partit's to assist in a fraud;*' per Ashhurst^ J. in Lickbarrow v. 
Mason, 2 T. R. 71 . Set* an anonymous rase in C'hanccry, Comyns^ 
43. where Sommeru, Lord Keeper held, that the drawer of a bill of 
exelmnge. though gi%’en withont consideration, was not entitled 'to 
r<*li^f against a third person, to wIioidl it wi|« assigned for a just 
4lebt. !)ee also Sfielling v. Bri;^, where it is 

satfl, that it seems a reasonable distiiidmii which has'Wen taken be- 
tween an action between the parties tlieotseivcs, in ivhich evidence 
limy be given to impraeh tlie promise, and an action by or against a 
thinl iH^rson, viz. an indorsee or an accf^tor. See also Puget de 
Bras V. Forbi*^ and niiotber, C. B. Londmi Sittings after M. T. 33 
Cco. 3. coram Loughjborough, C. J. 1 £sp. N. P. C. 117- 
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By stat 9Ui Aibk c. 14. s. 1. All notM, l>UU,*k(;. wheM 
“ tUc whole or any .part i3i (be coaMdcnUcm shaU be for 
“ money or other valuable thiiyr. won by gaming or playing' 
“ at cards, dice, tabjeit tennia, bowls, or other orbjf 
“ betting on the sides of such as gam^ or for repaying any 
“ money knofriiigW lent for such gaming, or kntpt they.iuie 
“ and place of such plav, to any person tliat shall play or bet, 
“ shall be toU (14) toyil intents and puiposes.” 

THe 14 Ann. stat. 2. c. Id. s. 1. by widch it is enacted tlmt 
ail bonds, contracts, and assurttices, made for payment of any 
l>rincipal or money lent, upon usury, sjiall be utU*riy void, has 
lieen cotisidcred as standing on tlie same ground as the fore> 
^oiiig statute of the .Otii of Ann. c. U. against gaming, and on 
tlieauilmnty of the case of Bpwyer v. Bampton, (whieh Mfe 
tnfm) it lias iM-en holden^ that tlie indorsee of a bill e^ 
change, ghrt-n for an usurious consideration, citnuot tnauiunn 
an action u|s>n it against the acceptor, although he (the in- 

d l.owr aud atlirra v Wallfi, Doug. 537. 


(14) Sci* liobhisoii V, Blmida 2 Burr, 10^7. ^herc a bill of cv- 
< hatigc* ja^iveu for mouoy lost ijit pltiyy uiiU niotiiiy leiil Ht tlit^ (line 
!ind plnro of play, was holdeii to be void. See titio the cii«c of 
Bowser v. Bampton, Str. 11,55. where it uadholden that an iiino* 
cent indoi<;ec for a valuable coiibideration, iiithout iioticT, could not 
maintain an action on a |irotnibHory note given for money knowingly 
h*nt to game with at dice. But the atatute^ Amu c. 14« oifly 
,i\ Olds sef'uri ties for money won or lost at plav, and doeb not extend 
to cases of mere loans uithout any security taken; and slat. l6Car. 
'I, c. 7< s. 3 . only avoids coutracis 'for mom^y hit at play; cnosc- 
ipieiitly an action for money ient mUf lie tnanitaiiiefl, although it 
bhould appear, that the money was (ent by the plaintitf to the de- 
fendant, for the purpose of ^itiifi||^ w ith hiin« (Baijeaii v. Wolnieih- 
ley, Str. 1^49. iMPr Lee, C. J.) os,to pay a bet at a hofie race, 
(Alcinlirook v, Ilall, 2 Wils. 300 .) or at the time and plade of play 
tHobiiisoQ v. Bland, 3 Burr. 1077- Weltenhalbv. Wood, 1 Kxp. 
It. P. C. IB* S. P. per Kenyon, C. J.) It is to beobserv^, that 
although there is not any substantive clause in the stat. 9 Anti* 
r Mk which avoids the contract, vet the Sud sect, of that stat. gives 
the Ipser a power to recover back money or goods, of the value of 
i^lO lost at any unlawful game, by action brought within 3 months; 
hut alter the expiration of moitUib the loser cannot recover 
buch goods or money from w winner, although the w^ner eaif 
shew no title to them except what arisca from having won them* 
Vaughan v. Whitcomb, e N. R, 413. And money fairly lost^ 
munt be recover^ in an action founded on the statute; it isuot 
biitkcient to sue in debt at common law for mone}* had and respafad. 
Thistlewood v. CracroB, I Maufe aodSelwyu, duu* 

X 
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'donuie) htsmen avalttable consideration for the bill, and is 
not affected with notice of the usury (15). 

It is to be observed, however, that the foregoing statute 
' applies io those cases only where thh’ bill is ortsinally given 
for an usurious cOnsideradou*, for if the Ij^l is fair and 
legld in its inception, an indorsement by the payee for an 
usurious consideration will not avoid it in the hands of a 


smbsequent bond fide holder; but if a bill be drawn upon an 
%reenient between bne of the original parties to it, and a 
person not apaity to it^, that the latter shall get it discounted 
by another person likewise not a party td the bUi, upon 
usurious tenns, and it is so discounted aceordinglyi' the bill 
is void for the usury, in the hands of an innocent indom-e ; 
*g^ in such case the bill is void, although the draatar, to 
%hose order it is piyaUe, be not privy to the usurious 
ment*. 


Tf an usurious securiiy* be given foi a legal subsisting debt, 
although the security is void, the debt is not extinguished'*. 


• 

• l^rr V. KlMUM>n atisl others^ i East** ^ Ackland v. Pearce, Cnmp N. P. C 
R. 9 a. See al«o Daniel v. Cartuity, S. r>99. 

P. per Kenyuii, C. J. Midrlleaex Sii- l| Phillips e. Cockayne, •) Camp N. P 
tinga, I Eap. N P.C. 974. C. 119. 

f Ynanf ▼. Wrightf 1 Camp. N. P G. 

199. 


(15) Wilmoty J. teems to have anticipated this decision in an 
o|>inion delivered by him oh one of the judges appointed a spe> 
cial Commission of Errorsp to tnspe^ th^udgnient of the Sheritf’s 
Court* in the case of HanrfliM a^inkt Evans, and tlie nffinnaiice 
thereof in the Court of Hustings* at the Guildhall of the city of 
London* on the 5th of Jdif. 176^; his words are these ** it was 
•aid that the law amiinst gaming makes notes * void to all intents 
and purposes,* and the act against usury only makes them * void,* 
and tiA a gaming note in the hands of an innocent indorsee uould 
be void against tk drawer* but it would not be so in the case of a 
note given upon an usurious contract ; and it was determined jii 

a case of a gaming note, that it would be void in the hands of an 
oraee ; but if that case is right, which was then thought a hard 
one* I think the law must be ttw same upon an usurious note ; and 
no case was cited* either before or since the case upon the gai^sing 
nele* to ettablisb sneb a distiaction ; and I am sure I can find 
out none in the intention of the l||blature between * void** and 
* void b> all intents and purpoees.*iPlt is only an aiiipliatiou of ex- 
pression* and spreading out the same idea a little more diffusively ; 
W both equalW mean* that the act done shall be considei^ 
as if it iMm not done/* See notes of opinions* ece* by Wilmot* C. J. 
p. 7. 
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Where a party is compelled to take ^gooda^Jin* idiaQOiiiilti^ 
a bill of exchange, a presumplioti arises tliat^he ttanaaetioii 
is usurious; and to rebut this presumption, exndence must 
be given of the valusi^* the goods by the person who has auj^ 
plied the goods ‘ and sues on th^ buL But where in discount- 
ing a bill a proposal is made tliat goods shall be taksjri, al- 
though such proposal originate with the plainlifiV yet if tW 
other [>arty re^ily acpedesto it, conceivii^ that he ^lallmake 
a profit by the transactUn, the presumption is, tiiat the gofMs 
are charged beneath their value, shd it lies upon the aefen* 
dant to provstthe contnuy , if he wohld impeach the plaintifl 's 
title to me bill on the ground of usury 

Where a bill of exchange is |)artly given for an illegal con- 
sictetation, the whole bill is void ; us where a bill was given 
partly for money lent, and |iartly for spu^ittioits liquors, mul 
spirits mixed with water, ftirnishcHi by tlie payee tn small 
quantities, not amounting to at oite time; it was hoU 
den, that although the slat. ^4 (i. ^2. c. 40. s. 13. did not 
in teruis avoid the security, yet it made the consideration in 
part illegal, and as the security was entire, it could not be ap- 
portioned *. 

In ciises where the illegality of the misidenition is such 
as dexfs not. fall within the Htatutes against gaming and u8uty\ 
the holder cannot be atrected with the transaction betw’mi 
the original parti(?s, unless he either hail notice, or took 
the hill, after it became due, from a pi'rson who had 
notice of the illegal considenition for which the bill was 
given. 

The caw's of Peacock v. Rbt^s, Steers v. Lashley^, and 
Brown V. I’urner, will illustmU; this |>osi.tioo. 

Indorsee against lirawcrs of iSl’ inland bill of exchange 
The bill was dniwn t?y the defendants upon Smith and 
others, payable to William Ingham or order; li^iam in- 
dorsed it to Daltry, by whom it was indorsed to l^^er, but 
of wliose pocket it was stolen. The plaintiff received the 
^bill from a stranger, calling himself Williain Brown, in- 
dorsing Uie bill in that name to plaiutifl*, of wltom he bbualit 
<*loths and other articles in the way of plaintifFs trade. The 
d;^ndants were strangers to the piaintiB, but he had before 
taken bills drawn them which had been duly hoiKHiretL 

i Dftviii U trdam, a Camp. C. Vfre Spf*firrr ▼. SroUli, 3 Cattily. N. P# 

37.S. C. 

k CAmhf r. Mtfr«, ib 553- m Peacack t. 

. ) Sc«t%ir. Gilimor^, .tTavst.asS. But « 
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Plaintiff declined, as indorsee of Ingham. On a case re- 
served, Lord mansfield (after argument) delivered the opinion 
of the court. The law is settled, that a holder coming 
fairly by a bill or note, has nothing to ^ with the transaction 
between the original parties, unless, jicrhaps, dn the single 
case of a bill or note for money won at play ( iBH I do not 
see any dtflerence between a note* indorsed in blank, and one 
payable to iMjarer. They both pass by dtdivery, and posses- 
sion proves property in "both casc0 'Fhe question of mala 
fidcs was for the consideration of the jury. 'I’he circum- 
stances that the buyer aiid also the drawers strangers to 
the plaintiff, and that he took the bill for goods on wtiic'h he 
had a profit, were grounds of suspicion very fit for their 
consideration. But they have considered them and ftave 
found it was received in the course of trade.” Postea to 
plaintiff. 

Indorsee against acceptor of a bill of exchange dmwn by 
one Wilson on defendant ", and indorsed ovtT by Wilson to 
the plaintiff* after it had been accepted by defendant. At the 
trial before Kenyon, C. J. it appeared that delVwlant had en- 
gaged in several stCM:k-johhing transactions with different per- 
sons, in which Wilson was employed as his broker,, and had 
paid the differences lor ilefendant. 'I'hat a dispuh^ arising 
ijetvveeu Wilson and defendant respeerting the amount of those 
differences, the matter was roferreil to plaintiff and thret; 
others, who awarded a sum of money to be due fi'oin defend 
d.int to Wilson, for part of which sum Wilson drew the bill 
in question. Kenyon, C. J. non-suited the plaintiff, being of 
opi^n that as the hill giW out of a stock-jobbing transac- 
tiot^r/iicA was known io iW plaintiff'^ he could not recover 
upon it. A rule having been obtained to shew cause why tin* 
non-suit slnmld not Ite sc*t aside, Lori Kenyon, C. J. (after 
argument in support of the rule) said, ** If the plaintiff had 
lent tlwnioney to ilefendant to pay the differences, and hail 
atltem*flRfi re<*civc(l the bill in question for that sum, then, 
according to the principle established in Petrie v. Hannay 
3 T. R. 418. he might have recovered ; but hei*e the 

fi Steem v. Lathlcy, 6 T. R. 6l. 


(1 6) Bowycr V. Bampton, Str. p. 305. u. Thereof 

Lowe V. Walter, had not lieen de<*idwwheu Lord Miuistield deli- 
vered this o^ion, otlR^rwiso he might Imve added here the case of 
a bill of .j^u^change given for an usurious consideration. 

(17) In tlie ca^ of Petrie v. flannay, it was decided, that if two 
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l;*iH oii^wliich tills action is brought was for those very 
cliftcrenres, ami therefore Wilson himself could not have 
entbrmi payment of it, ‘^Then the seruritv 'was iiulorsetl 
over to the plaintiff lie knowifiii of tlie ilU^gaiity of the con- 
tract between Wilson hnd defendant, for he was tlie arbitra- 
tor to setrle?tbeir accounts, aii| under such cirtnuiistanoes 
he cannot be permitted to recover in a court of law.** Rule 
dischargeil. . 

Indorsee of a bill of c^chans[c against the a<’(‘Cptor® T|ie 
defendant crnployi d one Pritchard, a broker, to tmtisaci sonic 
business for yni in stock-jobbing in <minium, who paid the 
rlilViMcnccs foHiim, ami then drew tht* bill in ^incstion on the 
defendahi for llic amount of th 9 se <lilli*iviiccs, w'hich the dc- 
feiiijant a< cepi<Ml ; afterwards^'^ and aftf^r the hUi bevamrduc^ 
Pritchard indujsed the bill to flic piaintitV for a j)rior debt. 
Loffi Kenyon, (\ J. was of opinion. 1st. 'I'hat oinniurii Was 
omt of llic public slocks or seciirilits wiiliin the stat. 7 Cif*o. 2. 
(Sir John Barnanrs act for prevent ing the infamons nnictii'c 
of stock- jobbing) i lu^ loan having been voUhI by the llouse of 
('oinimnis, aUbongh t lie scrip receipts were not then in the 
market; and, idly, I'liat the illegality of Uie original tmns- 
aetion vitiated the bill, the plaiiitifV having taken it after itbe- 
cairn* dtie, and cfinscqianitly not being cntitlcilto recover, if 
Pritchard could not (IS). A verdict having la^en taken for 

0 Brown i*. Turner, 7 T. R. 630. 


)jiT>ons jointly eiiguge in a htork-jpbbing tmiiSHCtioii, and iiieur 
losMs, and iMn(»lo\ n fnnker to payllk' flilferences, and one of iheiii 
repay till* broker, with the privity and consent of the otlier, the 
winMesnin, he may rer'over a moiety from the other in an iietion for 
money paid to his Ufa*. But stx* Auliert iigaiiist Maze, 9 Biw, and 
Pill. where the authority* of Petrie v. l-lunnay wa» doubted,-— 
tfildmi, C'. J. ^ 

(IS) A party taking a bill of exchange or note after** it” is due, 
takes it siibjtH^t to all the equity to which the party from whom he 
had it is liahle. In Brown v* Davies, 3 T. H. SO. it was si^ by 
Bn Her, J. that generally when a note is flue, the party re* riving it 
fakes it cm the credit of the f^emon who gives it to him. '1 o tliis 
position Kenyon, C. d, ugrt*ed, with tlie addition of this c'lrcum- 
stance, that if it appeiured on the facre of the note to h«%*e been dis- 
honduredi or if knowd^ge jeftfa ld brought home* to the iddorsei' 
that it had lieen so. J. Lawrcrice*s npp^dluition of the 

foregoing rule in Boehm v. Sterling, 7 T. IL 431. In l*aylor v. 
Mather, £. 27 Geo. 3. B. K. 3 T. R. 83. n. BuUer, J. said, thai 
it had never been determined tfiat^^u bill or note was not tiej^tiabt 




SIO BILLS OF EXCHANGE. 

defendant an inefiectual attempt was made to set it aside, ttie 
court bein^ ctearly of opinion, 09 the construction^ of the 
act of parliament, apd ou*th(‘ authority of the foregoing caie 
of Steers v. Lashley, that the plaintifi' wss not entitled to re- 
cover. 


JV. Of Presentment for Acceptance— ‘Acceptance — 
qualified Acceptance — Liability of tl^^Acceptor— 
Non-acceptance, and Notice thereof — Protest — 
LiabiUty of the Drawer on Non-Accejitance. 

Presentment for Aceeptance.— When a bill is dmwn pay- 


after it became due, but if there were rin'iiiUHtunees of fraud in the 
transaction, and it came into the hands of plaintiff by indoi*sctnent 
after it 1>erame due, he had always left it to the jury, upon the 
slightest cirouinstam'e, to presume that the indorsee \jqucquainted 
with the fbiud. See alsoTinsoii v. Franris, INI. 3. 

R, 1 Camp* N. P. C. 19* where the hoUler of a uot^ bad ^^iveti 
a full consideration for a note after it his*anic due, hnt was not |)er- 
mitted to recover in an action aguin**t the iiiuk(M\ the maker hav- 
.ing proved tliat the note \«uh original ly made witliout consult rutioii ; 
Lord Ellenborough, C. J. observing, that after a hill or note is 
due, it comes disgraced to the indorsee, and it is his duty to make 
inquiries concerning it. If he takes it. thmmh he gives a full con* 
sideiition for it, he takes it oilwe credit of me indorser, and suh. 
ject to all the equities with which it may be inruiobereti.'* But 
if thejilainriff has received^ the bill froiii a person who could lia\e 
maintained an action on the bill, then the circumstance of the 
indorsement, after the bill became due, is not sufKcient to let in 
the defspae of an illegal consideration. Chalmers v. Lanioii, 1 
Camp. flPr. C. 3h9. Lord Ellenboromjh, C. J. ahota* opinion 
was afterwards confirmed by court of B. Iv. Whoever takes a bill 
after^its dishonour, takes it with all the infirmities belonging to it, 
Crossfe}’ V. Ham, 13 East, 49H. A bill paid at maturity cannot 
be re-issued, tmd no action can afterwards be maintained upon it 
by a subsequent indorsee ; but if it be jiaid and indomed betbn^it 
becomes due, it will be a valid security m hands of a bond jUe 
indorsee. Per Lord Ellenborough , CU J . Bnrbridge v. Manners, 
3 Camp. N. P* C. 194. If a bill payame to the order 

of a third person who has indorsed it, bedishonoured when due and 
taken up by the drawer, it ceases to be negotiable. Beck v. Robley, 
1 ,H, Bt. mb* n. But it is otbq^se, if the bill be payable to the 
draw^er’sown order. Callow v. laiwrence, 3 & S. 95. 
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able \^thin a certain time after sight, it is necessaiy, in 
order to (ix the time when the hill is to be i^iyid, to present 
it to the drawet* for acceptance. ln‘ other cases, it is not 
cssentiall}' necessary for the holder to present the bill beforh 
it is due* ; but it isviftviHeable fb proc‘ure an acceptance, if 
possible; for^ by that means anther debtor is adtled to the 
tlrawcr, who bcc ^iiips a nfew s^‘urity, and, consequently, 
nrnki s the hill iimjio negotiable. There isiiot any fixed time, 
Avhcnabill, drawn [layablc within a certain time after sight, 
shall lie presented to the drawee. But due diligence must be 
use*l(10), and care taken, that the bill be presented within a 
rcasonaWetiniil 

/Wcepf(uH'i \ — When the dm wee accepts a bill in the most 
usu^ and fonual manner, he writes on the bill the word ** ac» 
repte<l,’* and tiulisc rihis his name; or he writes the wwd 
“ acc* jiteil , or he suliscribes his name only. It has been 
frcquciiiU laiiii ntid, that this, which is the regular mode, has 
not lieeii adj’eiLrcd to be the only mode of accepting bills; 
for tin 11 every p< rsnn to whutii the bill passed would see, on 
the face of the instnnnent, whether it were i^Tcpteil or not; 
hut it has long been deiiiletl otherwise*, viz. that an accep- 
tamv, or g promise to ui.-ccpt, by collateral writing, or even 
l)V purol, (ihx( i |it iiir t he pur|)osi! of charging the drawer of 
an inland bill with damages and costs, see 3 & 4 Ann. c% &• 
s. 6.) is equally binding with an acceptance on the face of 
the. hiil. ' 

Defendant as sued as acc*eptor of a bill of exchanged It 
appi-ared in cvi<lenee to Int a parol acceptance only ; Lord 
liardwicke, C. J. ruled it to be sulhcieiit, that being good St 
c ommon law, and t!ie suit 3 aiuj;|i' Ann. c. P. (see sect. in-M 8.) 
wliiei) r((|uiivs an acceptance to Im in writing, in omcr to 
charge the drawer wdlh duinuges and costs, lisvii^ a proviso, 
• ** 

a rhiUy, 67. mor« fully r#pc»rtc<l ill C«. Ttaiip. 

b LuniU') V, PaluiiT, Q Str. lOOQ. S. C. Hurilw. 74. 


(Ip) “ The only rule which ran be applied to all rases of;^bilU 
of exchange! that due diligence inmt l*c used. Due diligence 
is the only thiii^o be cofibidefed, i^bethcr the bill tie foreign or 
or whether it payable at of so many days after tight, or 
in any other manner. Per puller, J. ‘2 H. Bl. 

It iteenis lliat, wbetbei^^^n^diljgeiice has been us4*d, is a ques- 
tion of law, but de e.iderSrWjjoa tacU, viz. tiie situation of the 
parties, tiieir phu'CA of alKide, and the facility of commuiucatioc 
between tfaeoi. bee liarpitfaire Y,^8rker, 6 least’s' R. 9 ^ 
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that it shall not extcirid to discharge any remedy that wy 

K TSon may J^ave against. « the a|:ceptor; (after arguipent) 
e court of King’s Bench agreed’in opinion with th^Chief 
Justice.* * 

Thedftwerof a bill o£ exchange, having acquainted the 
defendant, by letter, of his hH^iHng drawn a bill on him and 
requested him to accept it; thct'defendftifwrote in answer, 
that the bill he duly honoured^ and placed to his debit. 

Lprd Hardwicke, Ch. held, that this amounted to an accept- 
ance (20). " 

So where A., resi<lent in America**, not having aw effects 
in the hands of the defendants (wdio resided in London), 
drew a bill on them, payable at a certain time after sight, 
which bill A., for a valuable consideration, indorsed to B., 
resident in America, who afterw ards, for a valuable consi- 
deration« indorsed it to the plaintiffs, resident in London. 
The plaintiffs, on receiving the bill, jjresented it for accept- 
ance, but the defendants refused to accept it, Afterw'arfls, 
and before the bill became due, the defendants wrote a let- 
ter to A. the draw'er, stating that their prospect of security 
being much improved, they should accept or certainly pay 
the bill ; notwithstanding which, when the brU was pre- 
sented for payment, the defendants refused to pay it. ‘ 'rhis 
letter was not received by the drawer in America until after 
the bill became line. It was ho\dcn, 1, That the terms of 
the letter amounted to an acceptance ; for a promise to ac^ 
cept an existing bill w^as an acceptailce, ami a promise to pay 
it was also an acceptance, and consequently a nroiYiise to do 
the one or the other, i. e. lo accept or cerhunly patf^ could 
not Ik? less than an acceptttnce; that supposing it to be an 
acceptance, the time when it was to be considered as mafle, 
namely, whetiier at the date of the letter, or at the time 
when k reached the drawer in America, w- as immaterial, in- 
asmuch as an acceptance after the time appointed for tln^ 
paym^^f a bill was good (21); 2. ^lat although the bill 

r. Powell V. Moniiicr, i Atk. 611. d Wynne ▼. Raikes>,5 CusCii R. 6M. 


( 20 ) It was by Lord Kllenliorough, C. J. in Wyni^Y. 

Raikes, 5 East’s R. 520. that the autho^. of this case had not 
been (us far as the court had been fiud) ever shaken. 

(21) AJthoueh, regularly, a bill diPltTb be accepted before tJie 

day on which me nionoy is to I>e paid, yet an acceptance after that 
day will ]^ud ^ drawee ; and upon an acceptance so given, 

it was stinied in the declaratidwl' that tKe drawee promised to pay 
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\va5 not token by the holders upon the credit of the before- 
mentioned protnise to the drawer, nor was ttu* same known 
to them to have been maile at all, till after the bill was due, 
\et the holders might avail thotustdves of it as an atTi*ptancc, 
Vor the same circumstonces existed in the case of Povroll v. 
Monnier ; t&re the promise bi^ig long sul)s<!H|iient to the lime 
when the plaintiffs became poist^ssedof the hill by indorse- 
ment, could not have formed any part of their original induce- 
ment to take it ; there, the promifie was made to a drawer, 
who had drawn without having any etferts in thb a<‘ccptor’8 
hands; and there also it did not appear that the holders, the 
(ilaintiffs, ever knew of the aceeplunct* prior to the tuna when 
the hill hccuine due. C'oiistH|iieiitly, on the autllorty of 
Powell V. .Monnier, the plaiiititls in tliis c*ase were entitled to 
recover. 

A. having com missioned B. to receive certain African bills 
payable to A.*, drew a bill ii|H»n B. for the amount, payable 
to his own order. B. assured A. by lettir, that Ins bill 
ithottid meet uith due Itotiour. 'Fhe purport of this lettor 
liRVintr betm cominnmeated to the niaintifiH, who, on the 
cre<htof it, ailvatued money on llu‘ niil to A, ulio indorsiHl 
It to them, it ^Yas hohlen, that B. was liable as aeec‘plor in 
an action hy tht‘ plaint ills as iiidoisees, altliongh after ihi* 
Midorst'ineni, m eonsitjiieiiee of the Afneaii hills having been 
attadhtl in the haiuN of K. (who was ignoiant of Ins letter 
havin'^ Ihcii sliew'ii to the plaintitls) \. w roU* to B. advising 
him nc^t to accept the bill when tcmdcMcd ; which advicv 
would have been a discharge of H:*s aeeeptanec, if the bill 
had fttill remained in the hamls of A. Ami LonI 

, V Cluitt V Tovb, 4 r.a«Ci R.57. 


the inoiicy atcordinje to the tenor and effect of the hiil^ the court 
refused to iirrent the jiidgiiient on nei ouiil of thiM* woicfa|^bs4‘rriiig, 
that the eftevt of the lull was the jmuiic* »t of the inoni*v, nod not 
the day of payiiient ; and at inoj»t they were hut surplusage. Jack- 
son V. Piggott, Carth. 4op. Loid Kayiu, atit. and Salk. I J7. Snj 
also Miitibrd v. Walcot, l-iOrd Haym. 574. and S.tik, l-!f}. in og- 
M ed by Elleiiborough, C. J. iu Wynne v. Kaike.^, 5 I'.asiV K. 


fi'i) An agreemerft tn may amount to an accc'ptinee, and 

it may be couched in <mtc|^|ord>» as to |iut a third in a bet- 

ter condition than the tlnliwer. if one inan to give cred.t tounother, 
rnaken an aljcsoltiie promise to acc em hi-» hill, the drawer or any 
other person may shew such jpbniii»e u|k»ii the excbstige to get 
credit ; and a tliird person wdio should advance his mbiiey u|Knrit| 
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Ellentx>roti|;h, C. J. said, it has been laid down in so many 
cases, that a prdmtse, Vmk m biU when due shall meet due 
huaoup^mnoimtH to an at;cepUknf e, and that without sendhig 
it tor a tWrnfal acceptance tliatit would be w'ast- 

in^ words to -refer to the books on this subject ; then iiere 
was ail undertaking by the <letfitdant in writing, by a collate- 
ral jfKiper, to accept the bill, wbich induced a credit, without 
which the plfiiitiils would not have given value for iu 
I'he defendant has thereby enabled anotneri with truth, to 
assert, (and*fiimished him with the means of provii^ that 
assertion by the production of the defendant’s letter,) that he 
lia<l undertaken to accept the bill, which, in ordinaiy mer- 
cantile understanding, amounts to an acceptance, and by that, 
credit was attacluMi to the bill. This acceptance, being by 
writing, comes within all the cases cited. It would be good 
acconling to some, even by parol, but that an a(*ceptatK*e is 
good by collateral writing, is clear from Pillans v. van Mie- 
rop^ and other c ases.” 

The drawee of a bill of exchange having once refused to 
accept it, afterwairls said to the holder ” if you will send it to 
the counting-house again, I will give directions for its being 
a(*ceptcd-” It was held that he was not liable as acceptor, 
without proof that the hill was again'senl hack to the count- 
ing-house for acceptance *. 

A bill was drawn as follows^; ‘‘ 'Fo Mr. Withy ; Sir, pleas(‘ 
to pay Ui Mr. Sc ot or order 30/. Thoinus Newton.” Scot 
indors'd to the plaiiitiif, who presented the bill to the dniwee 
(the ilefendaiit) for acceptance, and the defendant ^ndcr- 
wiole thus, •• Mr. Jackson,^ please to pay this note, and 
charge it to Mr, Newton’s account, R. Withy.” — It was in- 
sistecl, that this was not an acceptance^ for Ahe defendant 
did not mean to iH'coine the principal debtor. It was only 
a direction to Jackson to fiay 30/. out of a ]>articular fund, 
and if tlpi^e w:i8 not any such fund, the money was not to 

f 3 Burr 1 1)6.1. h Sloor t \\ itby, Bull. N. P. s7o 

g AtuUitimi V. Hick, 3 Camp. N. P> C. 

17 !)- 


would hn^-c nothing" to do with the equitable dn*uinutances whh^ 
might subsist between the drawer tlie acceptor. Per Laid 
Mansfield, delivering the opinion of W: ehmi in Mason v. Hunt, 
B. K. M. 90 G. 3. t>oug. 99!>. SeeWso Pierson v. Dunlop and 
another, Cowp. 371. and Le Blanc, J. in Johnson v. Colliugs, f 
EastV H. 105. and Lord BUanb^Mf^gh, C. J. in Clarke a. Co<^, 
4 East's R. 70. 
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lie paid. But per Cur. the underwriting is a direction to 
Jackson to pay the sum. and it signifies wSt to what account 
it is to be pla^ when pmd ; that is a tranmlion hetu*een 
them two only, dud tiiis is plearly a auiliciehl ^ac!cept« 
ance. \ 

In like miltiner it has bcen^jioiden. that* a Jetter. written 
a fter the bill was drefien ^ sfhting. that the hoi^r might A*st 
satisfied of payment^ amounted to an acceptance. 

It will be proper to remark here. that, in all the preceding 
caps, the bills were in existences at tlie time when the pro- 
mises to accept were given. This circumstance ought always 
to be attended to ; for a promise to accept a bill, to be drawn 
at a future time, lias been holden not to amount to an accept- 
ance. 

Indorsees against the acceptor of an inland bill of ex- 
changed ^ A. having ^rnished gootU to the defendant to the 
amount of the bill in question, applied to him for payment, 
when the defendant said, that if he would draw on him a bill 
at two months for the amount, he shoulfl then have moncyp 
and would pay it. A. afterwards drew the bill in question 
at two montlis, iiajahle to his own ordt?r; but it was not 
presented to. the defend apt for acceptanei*. nor did he ever, in 
fact, accept it otherwise than as is before stated. A. the 
pavi'e, having iiidorseil the bill, passc'd it to plaintiffs in 
discharge of an old debt; hut there wa.s not any eomintini- 
catioii at the tinu^ between the; plaintiffs and defc'iidaiit. A. 
Y)e< oming a banknqit be fore the bill became due, defendant 
ri fused payment. Le Blanc. J. at Wortrester as.sizi's, lining of 
opinion, that tlie proim.se of the defendant did not amount to 
:>ii aa eptaiici . nonsuitiMl the plaititttfs. On a motion lo wti 
aside the iion^nit, (liftrr argument in support of the rule, 
the counsel on tlie other side having been stop|K*fi by the 
court,) Lord Keuyoa^ C J. said, this was a pnmnse to accept 
a non^t listing bill, and that he did not know hy^^faat law 
he could say that such a proriiist; was binding as aJpaceept- 
ance. Grose, «/• 8ai<l. that by the general rule a chose in ac- 
tion was not assignable, except by the custom of inerchantH ; 
that llie assi^mentof a chose in action by a bill ofexc hange 
was founded on that law, and coidd not be carried further 
tfita that would warraot it, and that there hail not Ik^cii 
cit^ any authority shew Uiat by the law merchant a mere 
promise to accept a. biU drawn in future, amounted to 

i WillilmiOQ y. LiKwIdfr. Sir. 6i8. Ji iohfwon itiii aootlitr r. Colttflgf. t 

iUyflMMl4.C.i. UndonSilliiisf. BftM'tR.Os. 
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an actual acceptonce of the bill when drawn. Per Cur. rule 
discharged. 

Upon a request to A, to accept a bill*, and draw upon B. 
for tne tunl^ the mere act of drawing on B. does not amount to 
an acceptandl^. 

A bill of exchange, drawn oh the dcfendaqt, was left with 
hiih for acceptance by the plaint^’s clerk *, the next day he 
called for the bill, when the defeqdaiit returned it, saying, 

Thefe isyour bitl,,it is aUright.*' LordXenj on, C. J. ruled 
that these words could not by any implication" amount to an 
acceptance ; that they did not convey any evidence of^the de- 
fendant's intention to hind himself to the payment of the bill 
at all ev(Mits, which was necessary for the puri)ose of charging 
him as an acceptor. 

When a bill has been acceptt^d by the drawee, if another 
person aceepta^ it also for tlie purpose of guaran|^ein|; the 
first acceptor, the second acceptance is merely a coilaieral 
undertaking, and must he dtHrlared on as such ; for there is 
not any custom of merchants autlioriziiig a series of accep- 
tors ■. 

A cancellation by a third person through mistake of an 
acceptance will not avoid the bill®. ^ 

Qualified Acceptance, — A tfualified acceptance is, when the 
dniw(‘e undertakes to pay the bill in ahV other manner than 
according to the tenor and ellect thereof. 'I'liis species of 
acceptance, if qualitied with a comiitioii, is calk'd a condi^ 
twnaf acceptance. The hohler of the bill may consider a 
qualified ai’ceptance as a nullity, and protest the" bill for non- 
acceptamv, after wliic h he is precluded from insisting upon it 
as an acceptance ^ (23) ; but if the holder acquiesces in it, 

I Smith ami anothrr v.^’Niaiwii ami n Jackson v. llud:ion, s Camp. N. P. 

aiinihcr, B. K. T. 'XiC>. 9 . l T. R. 447. 

o lta|Mri'v. Birkhcrk, IS East, 17. 
m Powell 1 Esp, K. P. 17. p Spio,a v. Muihews, 1 T. K. iHd. 


(\j3) So if the acceptor of a hill cancels his acceptance*, and the 
holder causes it to be noted for non-acceptance, he thereby pre- 
cludes himself from contending, that uii acceptance of a bill once 
made cannot be retracted in point of law. Whether an acceptanoe 
once made can be cancelled by the acf^ptor, whtie the bill reinaiiis 
in his hands, has not been solemnly dmdeih Lord Kenyon, C. J. 
is said to have deteruiiti|»i at am that it could not. See 6 

fast's tt, ^00, and 15 Jl^, 20. ^ , 

* * Benliuck ▼. 6 EasPt R. 199. 
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then such an acceptance becomes absolute only on the per- 
formance of the condition (24), which must be avermd in life 
declaration. 

If a bill be accepteil, payable at A.’s who is tlic acceptor’s 
banker the party taking such si^ecial accepUinc:e, (whicli^he 
is not bound to do) thereby piiphc^lly agrees to present it for 
payment w'ithin the usual tUmkiiig hours, at tlie place where 
it is made payable; and if he present it after Such, hours, 
without cftect, it is uo evidence of the dishonour of the bill so 
as to charge the drawer. But eight o’clock in the evening 
will not be consulored as an ut1s(*asonabl{* Inmr for demanding 
payment at the house of a privates merchant who has acc<?pted 
a bill ^ 

The following cases will illustnib* tin* nature of qualiiie^i 
acceptanct's. 

Defendant accc'pted a bill of exchange to pa^^ it iclicn goods 
consigned to him \ and for wliieli the bill w:w drawn, tvere 
sold. IMaintilVct)Uiit(‘d upon the cusiom of tiiercluuitH. After 
verdict for plaintiif, it was iiunatl in arrest of judgment, that 
lllis accepUince, depending on the c'oiitmgency of llie saki of 
goofls, was not within the cusiom of uievcliants or m^gotiable. 
But the court (niter cousaleraticai) held it good; for though 
the plaiulilf might have refused to lake sueli ati aecepbuice, 
yet he might sulnnit to take it. And it wDuid atUM't trade, 
if factors were not allowed to' use fins cauti<»ii, wlien bills 
an^ djawii before they liavt* an opjMirhiniiy to dispose of ilic 
goods. 

So w lierc defirndanl acCi pled a billofexeliangew/ifninc- 
fiittnt of the ship ’llutis^ nhai in cash for the smd rtssefs 
airgo\ and llic plaint ?fl a verrefl, that at ilieday when the bill 
Ik came jKoable, the d( lend.iut was in eaj^h for the said sliip’s 
cargo ; it was objecic*!, iu ar/est ol judgment, that the dt;n*ii> 
daiit was not liable by this i onditioinl ac:c< ptance ; but the 
court overruled the ot»n‘ctioii. 

So HU auswt r, tiiat tlu* bill w ould not he accepted till a navy 

<1 Fork«r V. Gonloii, 7 Crtwi, *■ Smith v ilMK>tt,Slr. 

r BitrvUy v. B(oU'y» -* F- C. t Juliau v. Miobroi#k<', ^ WiJn. y. 


'Hk- . 

(■ 24 ) If an agrtenielit ta is condiliorial, and a third |>«;rfton 

takes the hill, knowing «»f th^coriditioiis nmiexed to the agreement, 
he takes it subject to sut-h condition?* Eer Lord Mansfield, C# J; 
delivering the o|>iiiion of the co^^n ^lasori v. liiiat, B. K. M. 40 
C». J. Doug, ^ 
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bill was paid *, was holdenssa. conditional acceptance to pay 

when the navy bill should be discharged. 

i Whetl^r an acceptance be conditional or absolute, is a ques- 

tion of law % 

Defendant accepted a billot ^change to pay part of the 
sum of money mentioned iiii,^ii8^il L this was liuldcn to Ih^ 
^alid, alti^ugh it was conteiidenH^at such partial aeceptaucc 
: was not wft^n the custom t^ mt^hants. 

; yeepf .a biU^nex^;« ajuulition to liis iu<lorse' 

« tt#lt bUl4i^ the <lr;i\vee, who 

atlerwarff acefept# and if the 

GCHidition is not petfo^c^, the^prop^y^iuthe hill reverts to 
tlie payee^ and ednte^ a^nst the ac- 

cepfor’^. ' - • 

, LiabilUtj oj^ the Acceptor.^Tho jwceptor, by 
acceptance, whi(di is pm/ifJ /ac/e evidence of his Mvin^, in 
his liandH, eilccts of the drawer to answer tite amount of the 
hill, is considered as the principal debtor, and primarily 
able to all the parties to the bill ; and an-express 
only will <lis(*haTge him. The act^eptor mulertakeist tc^ paj?, 
the sum specified in the bill, and interest, accordipg toti^ 
legal rate of interest whea^ the hill Incomes due; but tfe 
engagement does not extend any further ; consequent^ the 
aci<?ptor of a foreign hill ia not liable for re-exchange*. It 
nev^rwas doubted, that any party to the bill (except the 
drawer) miglit maintain an action against the" acceptor, If 
the bill was not duly honoured. And in Parminter v., Sy- 
mons, D. P. 22 February, 1748^ ft was soleipnly determined, 
that the drawer of a bill of exchmigc (accented generally bv 
the drawee^ having effects of the <3irawer ia^iis hands, ainJ 
proU\ste«l by the payee for 4 ion-payment, ami afterwards 
paid by the drawer) might maintain, in his o\w namt% 
uulI without an assignment from the payee, a special ac- 
tion oh tHe cjisc against the acceptor, and recover the money 
so paid. ' ; 

If the holder of h bill of exchange brings sepmti^ actions 
s^inst the acceptor®, drawer, and indorsers, at the Same 
time, the court will stay the proceedings in any stage of 

« PIcrsoftir, I>wnli»v,Cowpp. 571. b P^nnhiter % Symousi, 4Bro.*F. C- 
^ HpmUtt. MAthru!>, | T. K, lafi. ti04 ni8rviini; judjcrornt of tbe Court 

j VVi^erMotfe >♦ Kctcuc, ’ •f KinsVIUMicb, which is reported 

4 KqAsrieoo T. Kcnsti'gl^i 4 Taaiit. In i W'tls.js^. 

ao. e Smith T.W'oodcack, Same*.' Uiidtey, 

w Wcmlsey rXi-aw ford, «: Camp. N.P, . 4T.ft. bgi. cronfirnird by ABonym. 

C. 445. I1.4oG. 3. fi. R. 






iiiuc; 
the han<]s. 


f f r ii»i|i. N P. C. 5oA. 


* V^^^J-jpS5^<llshou«l^^^^.•«J, siiu‘; ' 

; *v liavi* III it ^M?cii i>rv 

'' *f, ill Clr^jj V. i'*itti>ii, 3 Uc 

(•J7) 111 WalxvMiv, St, Quiiit.n, I ] 

*siiil, it iiiii;li* l»i- ;• |.rnpt r «iii'.ii.u to :. . 

as a ^tuciut I'uUs tii.it i/ tiiodniuvr Hutl i j 

vf the uct;eptcir, jiotiee .as nut iieciahur>-. , 

oil the faith ofiv .«si^iuueiits li'oiii the ci 

the ctuse of :u’c t'|jtuiiees mi the ground of 

might be iftateil at* exeetilioim. and then* 

others. See also Ciegg v. \/ottoiu 3 ISoh, 

the agent in Anierieu of H. in Ktigiaiub 

iiidor^ it to C., also risidiiig iu Ainerieat MHI^ ||H 

Before the hill liec^aine due, A« , haying rea.so||S|^H| 

would fiiil, lodged pro|ierty l^l^hgiog to B. 

answer the bill in ease it.should be retunu^, 

store the Mie, whenever itstould’ appear 

from tike bill, Acceptonce ^iiid paytueiit of 

but no iiotiee was given to A. ; ll^d» 

heath, J. observing, that iilti dontit the rule 

proceeded on the ground of dliiipposed Aniud ; but | 

not appUcal^ie to a case where ou agent drew upob m 

uidm under veiy particular drcumstutuN&s, See 

subject the.ofniiion^f Ld. EO[enlK>rough» C* J, in Brr>i^ 

15 Em, iltl* Imd Thac'kl^v ;V,:B!ackeil«s5 Camp* 

ill Utts iastcase, Ld* £• held, that the dra%ver }iavitigeif|| 

of kkfi^e bid became due, wus eutitied tol 

thoitfj^ tkd had' hot such dfecti at time of bill dcawii 

Huckery. HiUer, 3 Camp. N, IK C. 217* v 


V without sucii 
•or it.** IVf 

T^)r.,C*. J. 
i^f .o irly on it 
llir hiuuU 

^^'liutid, and 


..JCtifJiii 

itn the biU ^ 

KoUce (cf Ifidarsdf^y^^ holSSl .r ^ » 
looks to the m<jk>r9eiS|^ pliymei|t» it is inctlir.^ 
p\e notice of the ctS^n6ttr of the b{ll withm a iw 
time, otherwise the ii^otser will not b^liaBle. 

Ill Bh sard v, Hiij SM another, 5 Bu^% .1^0. it was holdeti, 
that the indorsee olfiKrmland bill of exchange, who hud ne"- 
lecU‘d to give notice to his indoiser of the drawee's re fusaJ to 
acetpf until a niontli hat' elapsed, ni the couise ot wliu h tlie 
drawer became a bankrupt, could not recovei against but h in- 
dorser (26). 

’I'he holder of a hill befoie it w'as due having ttndere<l ii 
foi acceptanee, which was rc fused, kept 't till tine, ntthont 
givins; notice of ao rtf «re, when if was li ndeied toi pt\- 
tnent and n^fused, and then iiniucdiatelj niniiud it on the 
secoiul indorser, who not knowing of the latius took up tin 
bill ; It was boldcn, that his tgnoranrc of thi ku Iks ot the* tui- 
iner holder ctid not entitle him to recovei againM the Inst in- 
dorser v^io set up sue h deft lie c' r. 

With respect to the drawer, it has Iwen o1>sfi\td, that 
want of efltec^ts in the hands of the drawee, at the tune of 
bill drawn, wull aupeisede the necessity ot notici , but with 
'reaped to the indorser, as he* has not any concern with the 
accounts between Jjie drcivver and drawee, notice of nou-ac- 
^ptancO must be given to him by the holder of the bill (2!>), 

niJ9«ilNpilo)i4 ▼ DuArtiw, *)Ciirap N. o Bopts AKlrr, 6 l^ksVn U i6 ih 
r. C. 146 / See alto post p sa. 

« SmUilte t.Sowcrby, il £«il, 114 p Rotroii w Hanl). Jsi Ejst,4i4 But 
« etc Duiiu unU, p. 119 


(ea) Lo^ Mansfield, C. J* said, in tins rai»e, 0 Burr. 267^. that 
tlwre aas not any dif!Vn*iif:e in this ri 'tpect betaeeii an inlaud and a 
(breign bill. 

(24^1 In Tindai r. Broirn^ I T. It. Hi?, an aetioii was brought 
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attfiotig;h the diti\u r im not an>'effcrt>» m itic Imna# of ^ 
«Iniwee< (.‘JO'. ’ ^ 

A suliscquont |m>ini<«c by the Jndowr, m a wavci 
jection for watit of notice', and' it w uinuatcriat whether 
pr60ii«(* be male to the plaiOtiff, or to a third peftM>n*^^ 
iH‘ld the bill at the tune; hut ft •ubseqiient pronouf )fyi^ 
intior<<<i to pj\ tiu* bill by iitsUdment's wootf 
hdiie of iiK nr 'tmHaun;^ relative tO the bill 
honoured, han Ih eii itolilcn tiot to {Mbijmiver (|f 'trrollMfflhft 
toi e aiit of iHitiee*. 


h IS observable, hpmm,tiiat ti;n rtue eaquiribfr MMl 

to be tfivcii even to^flidDiw^j#||Q|Hyk»bb only to ikir^ 


OfMHittt IT; I t. 

vr^m V* witei’ijy P. tf 

ft p*rK«nyiifc*riV 

r PfiikuNi IV. f Ittotnfltt r 

* ni)(^ ill j f ttitt)* 

N* P 0 . 474 ^ «ln> Hapk'v v 


19 Si?** to 

•niitl W rt ttlrncc t>( a warn of il|j| 

• p9tlfr t n Eidti 417* 

t Gw UU v, l>oUr\, I T R 7lg 
« Ule|i*f!l^ir AtUtUMoiiyvi If Ul iJti j; 


)a indorsiH* nj^aiiisl iiuloiMT of n promissory i)ot4*. Tht‘ dvftndiint 
liiidy uitliiji a KdsoiMldetitiu' aitir di'fiiutt of pu)tmMit of tlic nou*i 
iKtncil notiu* thcKof froiii th«» niakii ; but tin* plm}tt}(i» tla hoi- 
tUr, had not iri\tu the dt itMidani uoliu uiitd tisoday^ nHor tlio biJi 
b< raiue du4.» <)u thiK ground the <*otitt held* that the pUuitiff could 
not i(co%«u ami tlhit dii#* iiotu c ou«^ht to he givan by thi* hoidet 
hiin«elf to the indorser aithiti a rfUM>iMb)e time after ddault of 
payment, nullcrp J. “that the porpOf»e of giving notice 

to the indorse r, ih nt>i mere!} that da. i»di>r9cr«dioiil4 kimv that the 
note is not paid, ioi /o ckan^euhie onhf in fi $e^timhry df^rf^ ; 
hut to ix'iidcr hmi hahle, >ou iiiUst show that tteliKildef looked to 
him for lit, and gH\ehiia itoine t|j|^t hn cR^iKi* ^ Tlie notice 
by .mother person to the imiornert can noer be auffiqdllly bul^ tt 
must pn>c«*d /tom the ^holder himself,*’ The pretmii^^Me of 
Ttndal V. wu« <iU<l by Eldon, Cli lu ear 'jK^tAy# 

7 Ves. juiu and the«aiiie ride a.iH apfUied by thjfoeae 

ofthedrauer, iherebt ovcr-iiiliog the ophi 1011 of Lord KenyhaJCvd# 
m Sliaw Croft, Chilty, 09*aiai ante, p. :I20. n. i*ihicliea«e» hoyt'* 
cter, 1 SUS not noticed citlier in the argument or by Uteoott|ttR tJr 
part€ Barclay . , ^ 

(do) The exception to the general rule di9]ienmf}g with itoiira 
where there are not cfiTectii tii the hands ol tlie drawee, it cOfmpwl 
to actions brought against the drawer, and the indorver it inall i^ptet 
latUJed to noftoe. Per Lord Kelnyon, C. J* m Wilket f* 

Peafe a N* P. C\ 30f. 
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transactions where thi bill has been given for value in the or- 
dinary course of trade (31). 

In addition to notice, it was formerly holdcn, tliat an in- 
dorsee could not sue his indorser until lie had demanded 
payment of the drawer^ on the ground, that the indorser was 
only a warranter for the payment *of the. drawer; but tliis 
doctrine has been overruled, and it is now settled, as well in 
the case of a foreign as in that of an inland hill, that such a 
deiiiand is not necessary, as appears from tlie following 
cases. 

Case on a foreign bill of exchange by an indorsee* against 
the indorser*. On general demurrer, it was objected tliat 
plaintiff hirl not shewn a demand on the draweV, in whose 
default only the iiwlorser warrants. After two arguments, the 
court was of opinion, that the declaration was good enough ; 
that to require a denumd upon the drawer, would be laying 
such a clog on thosi* bills as would deter all p<*rsons from tak- 
ing them ; that as to the notion which had prevaileil, that the 
indorser warrants only in default of the drawer, there was not 
any colour for it; for every indorser was in the nature of a new 
drawer, and at nisi prius the indorsee was nevrr pul to prove 
the haml of the first drawer. 

The same point w'as ruled in the case of an inland hill nf 

X Bromley T. Fraxicr, Str. 441. 


(31) In nn action against the payee of a note, it appcartnl, that 
the note was not presented for payiiiciit till the day after it became 
clue, and that no notu'c was given till five days after siieli preseiit- 
incMit ; but it also appearing, that the defendant gave no valm* for 
the note, that he lent his^tiainc merely to give It rreflit, and that lie 
knew at the time that the maker was itmdveiit, it was iioidcMi, that 
the plaintiH* was entitled to recover. De lici t v. Atkiiisoii, 2 fl. 
Bl. 33(>. So in Sitison v. Tliomlinson, London sittings, 17 th 
December, 1805. MSS. Lord Ellenborough, C. J. ruled, on the 
authority .of the prec'ediiig case, that where the indorser has not 
given any consideration a bill, and knows at the tiiin; that tiic 
drawer Iim not any efiects in the hands of tho drawee, he (the in- 
dorser) is not entitled to notice of the uon-paymeiit as a hoxka jUU 
holder for a valuable coiiSHlf*nition would be. But see Smith v. 
Becket, 13 Eost, I87» «nd Broarn v. Alafiey, B. tt. 11. 52 G. 3. 
15 East, 2 to. iu which last case it ariis holdeii, that an indorser is 
entitled to notice of dishonour, although he Ims uot received any 
value for his indorsement, if he did not know that the bill was aiuuv 
coauBodatioa bill in its inception. 
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exchanee, in Hevlin v. Adamson, B, R? M. 32 (ico. 3, 2 Burr, 

tm (3‘i). 

F<>rei^ii bills of oxchan^ ought lo pn^Si^tUinl t> tbe 
tlrawce, l>y a notary public tto whom creilit is given, because 
he is a public oHicer) and iict'eptanre demandeiir. if the 
dniwee refusi^s to .accept the bill*, then the notary ouglit to 
<lnuv a protest for non-acceptance (33). 

Protest.-^ A protest on an inland bill of exchange was not 
necossaiy' until the latb'rerid of King William’s reign. 'Mie 
frcqui lit delays of paytuciit of sucli bills linvin/x bccii found 
to be very im*onvcnient in tin? course of tnidcand ctMiiinmc, 
it was eiiactetl by stat. 9 & 10 W. 3. c. 17. that “ where bills 
of exchange (of 5/. or upwanis, payahh? at a certain time 
‘‘ after date ainl expressed to be for \ailnc received,) are 
“ drawn in, or dattsl at, any place in Miiglaml, Wales, or 
•• IJerwick-upoii- I'wecd, u|H>n any persons of or in any other 

y P*'r RuIUt, J. in l.«ftlry r. Mills, a Thi» art (lor» tiol cKl«*ntl to hilU |Miy, 
4 T. 175. ttliltMifirr Ki)(lit. Lefilvv V. MiUm, 4 

z IVr Holt, C. J, 6 Mofl. iif|. Riiltrr v. T. |l. 170. 

Crijipi. 


(.I J) There is a of Lord lltirciwirke, Cli. to the same 

rlVert in i^akc v. IJayes, H. 1 Atk. enl. assigning the Muiie 

rea^‘Uli, viz. that eviry iii<loraeri« as a innv drawer. 

(:I3) 111 Croiiiwc-ll and another v. llynhoii, 2 Ksp. N. P. 311* 
Kenyon, C. J. ruled, that when iiottre irf'non-arceptance was given 
to till* indorst^r 4»ru foreign bill, it was not neresjiary that such notice 
should lie aceoni|>uiiiod with a copy of the prot<*Kt for iion-aci*epl« 
ance. The rase of (iloostrey v. Mead, Ciilb. Evid, Kd, I7bl, |l« 
79 . «1nd Bull. N. P. 27 1« Hcetna to be at variance with t)n» derision 
of Kenyon, C. J. A. drew a bill of exrhaiige in the West Indies 
on T. in Loudon, at 00 days sight, payable to W, oronier ; W. in* 
florsetl to <». who presented the bill to T., who refiihing, <t. noted it 
ft>r iion-acreptauce, and at the end of »ixty days protested it for non- 
payment, and then wrote a letter to A., and al9<» to his agent in the 
\Vi*st Indies, acquainting them that the bill was not ucceptetL In 
an action brought agaiusi A, by G., on this case lie was non-soilefb 
** for Ay nol lending the protest for iion-ai ceptance, he niuilc him- 
self liable.** The <||ily way in which this case can be moiicjiled 
with Lord Kenyon’s decision is, by considering the expn ssiotis UM*d 
in the latter cans ** not M:iidii]g Um? protest,” as meaiiing imthing 
more than “ not giving notice of the noii-arcqitance.” •* The re- 
quiriiig a protest for non-acceptance is, not l>ecaiise a (irotest 
amounts to a demand, Jbr it is only gining notice iojhe drawer tf 
get his cfiects out of the liands of the drawee,** Per Cur, in Broiu* 
iey T, Frazier, Str* 442, 
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“ place, in such casedf after presentJiUoii and acceptance, 
ttii(/ehori7ewif the bills under the parties* hands, and after 
the expiration of thoee days** alter the time when the 
•• same shall due, on refusal or neglect of payment thereof, 
** the party, to whom the said bill is made payable, his agent, 
“ &c. may cause the same to be protested by a notary public, 
” and in default of such notaiy,* by any other substantial 
“ piTson of the piace, in the presence of two witnesses ; the 
‘‘ protest to be written under a copy of the bill in the follows 
‘‘ ing form 

Know alhnen, that /, A. B. on the day^f 

at the usual place of abode of the said have demanded 

payment of the hill^ of which the above is the copy, whichfhe 
said dkl not poM • niierefore^ J, the said 

do hereby protest the said hill ; dated this day of 

Bv s. 2. the protest is to be sent within fourteen days 
alter the making thereof, or due notice given thereof to 
the party from whom the bills were received, who is (upon 
producing such protest) to repay the bills with all inter- 
est ' and charges from the day such hills were pmtestecl 
•* (34), sixpence only to be paid for the protest**. In default 
“ or neglect of such protest or due notice, the person so fail- 
ing or neglecting shall be liable to all costs, damages, and 
inicrost” (3*5), 

There not having lic(‘n in the statute of W, 3. any pVovi- 
jioii for protesting inland bills, in the case (d’ refusal by the 
drawee to accept then\, by writing uialer his baud, the in- 
tention of that statute wjis cjitirely evaded, by the refusal of 
merchants and other persons to accept such bills by under- 
writing them; as a remedy for this defect, by stat. 3 and 4 

h See 4 T. R. 170. rr. IVr Raymond, C. J. Harris v. 

c ir thrre be not any protest, interest BeiiKun, Str.'gio. 
is not recoverable ngninst thedrnw- d 4 T. R. 170. 
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Ann. c. 9. s. 4. it is enacted (^), t)|at “ upon presenting 
“ such* bills dratvn for the payment of five ^luumls or 
“ wards, in case the drawee should refuse to accept them 
“ by underwriting the same, the pa^ee, his ageait, &c. shall 
“ cause the same to be protested for wn-aeveptanve, as in 
“ case of foreign bills of exchange. The protest Id be liiade 
“ by such persons as are appointed by the stat of W* 3. 
“ to protest for non-payment, and 2#. only to be' paid fur 
* it* 


Sect. 5. “ Provided, that no acceptance of such bill ahall 
“ be su(rK?wnt to charg^any person, unless the sann- bill be 
“ underwritten or indoreed in wTiting thereupon (h?), and' 
if such bill be not so accepted, the drawer sludl not be Ha- 
“ ble to pay any costs, damages, or interest, unless such pro- 
“ lest be made for non-aca^ptance thereof, and within 14 
** days after such pi*otest, tlic. same be sent, or otiiewise 
notice thereof he given, to ilie party from whom sucli bill ^ 
“ was received, or left in writing at the place of Ins or her 
“ usual aboile; and if such bill be accepted, and not paid 
“ before the expiration of three days after tlie said bill shall 
“ become due, the drawer ^shall not be liable to pay any 
“ costs, damages, or interest, unless a protest hk\ mad(‘ and 
“ sent, or notice thereof given, in maimer and form above 
“ mentioned ; nevertheless, ev(‘ry tirawer of sucli bill shitll 
“ ])e liable to iiiaki* jiayment of costs, damages, and interest, 
“ upon such uilaiKl bill, if any one protest be made of noii- 
“ acceptance "or non-paymciil thereof, and notice thereof he 
“ sent, given, or left as aforesaid.” 

Sect.. 7. “ If any person accept any such bill (38) in satis- 


c See stat. 9 & 10 W. 3. c. 17. b, 1 . and 3 & 4 Ami. c. 9 m. (i. 


( 36 ) Lord Hanlwicke, C. J. in Luniley v. Palmer, justly 
ob^erved, that tliis statute was drawn very darkly. 

(37) If tliese words stood singly, it would lx; hard to say that 
any remedy lay against the acceptor by reason of a parol ac(* 4 'ptaiice ; 
but the generality of these words is restniined by tlie words that 
immediately follow, so that the first geiieml words are only to be 
understood to relate to the charging the drawer with inten.’st and 
costs.” Cas. Temp. Hardw. 78. Per Lord Hardwicke, in Lum4»^ 
ley V, Palmer. 

(38) That is, a bill for 5 /, or upwards, payable after date, and 
expressed to lie ^or value received, see s. 4. 

Formerly, a bill* given in payment of a precedent debt, was not 
considered as payment, unless the money was [>aid by the drawct> 
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“ faction of any former debt or sum of^oncy, formerly due 
unto hini» the same shall be esteemed a complete payment 
of such debU if auciv |)crson dotli not take his due course 
to obtain payment thereof, by endeavouring to get the same 

V accepted and paid, and make his protest, as aforesaid, either 

V for noiHacceptance or non-payment thereof.” 

Sect 8. ** Provided, that nothing herein* contained shall 
•* extend to discharge any remedy (3ft) that any person may 
have against the drawer, acceptor, or indorser o^such 
hAi:* 

** In case any inland bills of exchange^ (for bl, or upwards, 
** payable at a certain time after date, and expressed to be 
for value received) be lost or miscarried within the time be- 
" fore limited for payment, the drawer shall give other 
^ bills of the same tenor with those first given, the persons 
to whom they sliall be ' so delivered giving security to the. 
drawer to indemnify him in case the bills shall be found 
** again.” 

The indorsee of a lost hill, where the bill has been indorsed 
in blank, cannot recover at law a^inst the acceptor, although 
a siifiicient indemnity is tendered^ ; he must resort to a court 
of equity for relief \ But whore the hill lost had only a spe- 
cial indorsement upon it, an action may be maintained, without 
pixxJucing the hill*. 

Liability of the Drawer on Non-acceptance.— If the drawTo, 
9n presentment for acceptance, dishonour the hill, the 
drawer may bt^ called on for immediate payment (40). In 

f Jlt 10 W.3. c. 17. 9 . 3. i U)p|r V. I'ailie, 2 Camp. K. P. C. 

^ Pimon ir. Hutch ii. son, 2 Camp. N. 214. n. Sre also Brown v. Mctiiiitcr, 

jM. &S. 281 . 

h Sec Walmslcy w. ChiUl. 1 Vcs. 341. 
and Exp. Grecoway, rt We. jun. 812. 


although the hohler had neglected to present it for p^ment, or to 
give notice of non-payment. See l<i Mod. 5J03, Ca. Temp. Holt, 
S99* Salk. W4. See Bishop v. Rowe, 3 M. ^.S. 30u. 

(39I •»The construction of this clause is, that it relates to the 
remedy for the principal turn in the bill, for these two acts (viz. 9 & 
10 W. 3. c. 17. and, 3 ^ 4 Ann, c. 9*) relate to and make a provi- 
sion for protests, which are to be followed with intemt, damages, 
and charges upon the drawer;, and, therefore, this is a veiy natural 
proviso, that this should not extend to discharge any remedy that 
they might have for the princifml sntaa, though there were no sudi 
protest’ Per Lord HardwicKe> C. J. in Lumley v. Palmer, Ca. 
Temp. Hardw. 78. ‘ 

(40) A foreign bill of 'exchange was drawn payable at 120 days 
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' Milford V. Mayoi? Doiig. 55. where the defendant was 
Mden to bail, on an affidavit of debt, on a bill of exchan^, 
drawn by defendant and indorsed to plaintift', although Uie 
bill was not due at the time of the arrest; yet the drawee 
having dishonoured the biih the court refused to discharge the 
defendant (41). And in Bailihgalls and another v. Glostet» B. 
R. K. 43 6^3. 3 East’s R. 481. it was acljudged. that the in- 
dorsee of a foreign bill of exchan^ might bring an action 
against the person who had indorsed it to him# immediately 
oh the non-acceptance of the drawee, although the time for 
which the bill was drawn was not elapsed, on the ground, 
that every indorser was in the nature of a new drawer. And 
Lord Elleiiborough. C. J« said. that, in a late case tried before 
him at Guildhall, i€ appeared to be the univ^saily received 
law on the Continent, that an indorser was liable immediately 
on the non-acceptance of the drawee. 


V. Of the Transfer of Bills of Exchange. — Of the Party 
in whom the Right of Transfer is vested. 

Bills payable to order (4"2) or to bearer, are negotiable. 


afttr sight, but wlieu tin? bill was presented for acceptance, that 
was rct'used ; upon which an action was immediately brought 
against the drawer, without waiting till the exfiiration of the 
days. On the trial, the defendant objected, that he was not liable 
until the expiration of the biO days, and ollered to cull evidence to 
prove, that the custom of merchants was such. But I<«ord Mans- 
field, C. J. said, the law was clearly otherwise, and refused to hair 
the evidence. Bright v. Purrier, London Sittings after Trin. 5 
Geo. 3. Hull. N. P. 209, cited by Ellenborough, C. J. in Ballin- 
galls V. Gloster. 3 East’s R. 483. 

(41) In Macarty v. Barrow, B. R. E. 6 Geo. 9. Str. 949* (more 
fully and accurately reported from a note supplied by Wilmot, C* J* 
in 3 Wils. 17* snd from Ford’s note, in 7 East. 437. n. (a) and re** 
cognized in Francis v. Rucker. Ambl. 67^^*) the defendant haU^ 
ing drawn bills on Spain, which were afterwards protested for itbn- 
acceptance, Wcame a bankrupt before they were returned, and» be- 
ing arrested. he was discharged, upon motion, on the ground that 
it was a debt contracted before tlie bankruptcy, and at the very in* 
stant when the bills were drawn. 

(49) It mustbc observed, that the indoroement of abilLwhichhas 
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and the transfer of thm for a good and variable consideration 
vests e right of action in the assignee. It is a rule of the com- 
mon laWf thiit choses in action are not assignable; but in the 
case of bills of exchange there is an ext^eption to this rultH and 
in favour of commercial intercourse they are, by the custom of 
merchants, assignable to a third person not named in the bill, 
or party to the contract, so as to vest in the assignee a, right of 
action in his own name. Whether a tiill of exchange be ne- 
gotiable or not, is a question of law \ 

In res|)ect of bills payable to order, the custom has directed, 
that the assignment should be made by a writing on the 
bill, called an imlorsement ; and in respect of bills payable to 
b^rer, that the assignment should be constituted by deliveiy 
only (43). A^raiisfer of a bill of exchange by indorsement is 
an act similar in eilect to making a iiew bill, the indorser being 
in the nature of a new drawer 

Indorsements are of two kiiwls, 1st. blank, "2d. in full.— -An 
indorsement in blank, which is the most common, is made by 
the writing the indorser’s name on the back of the bill, with- 
out any mention of the name of the person in wliose favour 
the indorsement is made (41). 

k Grant Vaughan, 3 Burr. 1523 . wirk«, CUr. rAtk. Lord Manii- 

I 5 i 6 . livid, C. . 1 . 2 Htirr. 074. Lord Kl- 

1 Pvj- Hoil, C. J. Skin. 4 11. tlurd> leiiborough, C. J. i LastV R. 4 H 2 .. 


not the words “ or to his order” is good, or of the same effect be- 
tween indorser and indorsee to make the indorser chargeable to the 
indorsee. IVr Holt, C. J. Hill v. Lew'is, Salk, 133. 

(43) If a bill be payable to A. or bearer, an«l A. delivers it over 
for money received witlioiit indorsement, this is a sale of the bill, 
and the seller iloes not become a new ficcurity ; hut if he had in- 
dorsed it, he had become a new st^cnrily, and then he had been 
liable upon the new indorsennent, l*er Holt, C. J. Governor and 
Com|mny of the Bank of Knglfuid v. Newman, Lord Raymond, 
442. Cited in Eiuly v. Lyc, 15 East, 7 . and post, tit, Partner. 

(44) lodorsemerits, either bhiiik or s[>ecial, subsequent to a blank 

indorsement by the may be struck out even at the trial*; 

consequently a remote inclorsee may declare ^'as the immediate in- 
dorsee of the payee or first indorser. 

Ihdorseesof a bill of exchange against acceptor. The hill was 
tnilorseil in blank by the payee, and after several indorsements it 
came to one Jackson a bankrupt, (whose a.ssignees had indemnified 
defendant) under a special indoiaement to him or order. Japkson, 


* Tbeiid v. Lovel,Str. 1103. 
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' If A.' the dH a biH of exchange indorses it in bhurk ■ 
and deliven it to B., and Bt writes, above A.'s indorsement, 
** fny the cmtenti to C/* without subscribing bis own naiie, 
B. is not liable to C. as an hulorser of the bill ; for, in order to 
make a party liable as an indorser, bis name must appear 
written with intent to indorse. . ' . 

' An indorsement m full, or special indorsement, mentions 
the name of the indorsee, as thus, “ Pay the contents to A. 
B.” and is;subscribedwith the name of the hidorser (45). 

m Viucent v. Horlock, i Camp. M. P.C. 442. 


without iiidontiijfr the bill, sent it to Muir and Atkinsont dil^ 
counted it with plaintitik. Plaiiitills had struck out all the iudome- 
inents'except the first. Per Lord Kenvon, C* J. “The fair 
holder of a bill may consider himself us tfie indorsee of^.Uie payee^ 
and strike out all the other tndorsf*ments. This special indorse* 
inent being made after the pavee had itidorsedit, cannot affect the 
title of the present plaiiitifi's.** Smith arid others Clarke, Sit- 
tings for London after T. 34 Cteo. 3. Pcake*8 N. P. C. I Enp. 

P. C. 180. S. C. So where there were severul blank indorse- 
inents intermediate be.twei'n the iiidortM’meni by the payee ahd the 
indorsement by the defendiint, and plaintiff declared that the payee 
indorsed the bill to the defeuilant, who iiidorseii it to pluintdf ; tfiia 
was holden good. Chuters v, Bell, 4 Esp. N. P. C. 210. Per Lord 
.Elleiiborough, C. J. 

(4.i) A full or speeiul indorsement contains in itself u transfer of 
the interest in the lull to the person named in such indorsement. 
I’otli. Truitedii Contrut de Change^ part I. eiia[>. 2. s. 23. 24. Hut 
u bare indorsenient, without other words |>iir|>or.ting an assignment^ 
<loes not work an alteration of the property. Per Cur. Lucas v. 
iiaynes. Sulk. 130. 

Clark having a bill of exchange payable to him or order, put his 
name upon it, leaving a vacant space above, and sent it to J. S. his 
frieud, who got it accepted ; .but the money not being |iaid, Clark 
brought assumpsit agaiust the acceptor. And it was objected, that 
the action should have been brought by J. S. But per Holt, C^' J., 
J. S. had it in. his power to act either as servant or assignee. ' If he 
had filled^Uptbe blank space, making the bill {>ayable to him, as he 
might' have done if he would, that would have witness^ his elec- 
tion to have receiv^ it as indorsee. The *^ropertv of the bill 
would have beeii transferred to him, and he only could liave maiu- 
tained'this action against the acceptor ; but since he has liot filled 
up the "blank s[>ace, his iiiteutioii is presumed to act as servant only 
to Clark, whose name was put there ; that on payment thei^oi a 
receipt for the money might be written over his name, and therefore 
the action is Maintainable by Clark. Clark v. Pigot, Salk, lafi* 
and la Mod. 

From the foregoing case it appears that a blank indonement is an 
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It is not necessary that in an indorsement of this kind the 
worib “ or order'* should' be subjoined to the name of the in- 
dorsee; for if a bill be drawn payable to order, the negotiabi- 
lity of the bill will not be restrained 1^' the omission of the 
words “ or order'’ in the indorsement, as will appear from the 
followii^ cases: 

trpon a case made at nisi pnus coram Pratt, 'C. J, it ap- 
pearra, that the plaintiff had declared on. an indorsement made 
oy A., whereby he appointed the payment to be to Bt, or order, 
and upon producing the bill in evidence, it appeared to be 
payable to A., or order, but the indorsement was in these 

S prds, *' Pay the contents to B." and therefore it was object- 
1, that the indorsement, not being to order, did not agree with 
the plaintiff’s declaration ; but, upon consideration, the whole 
court were of opinion, it was well enough, that being the legal 
import of the indorsement ; and that the plaintiff might u{Mn 
this have indorsed it over to another, who would be the pro- 
per order of the first indorser (4(i). 

So where a foreign bill of exchange was drawn by A. on 
B payable to C. or order, and accepted by B., aikl C. in- 


II Acbcfon T. Fountain, Str. 557 - o Edic v. E. I. rompaiiy, 9 Burr. 1216. 

and I Bl. H. 295. 


equivocal act, and that it is in the power of the party to w'hom the 
bill is delivered to make what use he pleases of such an indorse- 
ment. He may either use it as an acquittance to discharge the bill, 
or as an assignment to charge the indorser. 

Promissory notes and bills of exchange are frequently indorsed in 
this manner, ** pay the money to my use,*' in order to prevent their 
being filled up with such an indorsement as passes the interest. Per 
Lord Hardwicke, Ch. in Snee v. Prt^cott, t Atk. 249* 

A bill, though once negotiable, is certainly capable of lieing 
restrained. 1 renaeniber this being determined on argument. A 
blank indorsement makes the bill payable to bearer; but. by a spe- 
cial indorsement the holder may stop the negotiability.** Per Lord 
Mamdieidy C. J. Aiuj^er v. Bunk of England, Doug. 639. 

( 46 ) Before this decision in the case of Acbeson v. Fountain, the 
same doctrine had been laid down with respect to a promissory note, 
in the case of More y. Manning, C. BtM. 6 Geo. I. Comyii's R. 
311, vii. that where a note is drawn payable to order, and the payee 
indor^it to A. (omitting the words **or order,**) A. has (notwitli- 
standing such omission) ml the interest in the note^ and may indorse 
it to B., who upon such indorsement may maintain fOi action against 
themaker. " ' 
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dorsed it to D* without adding the words or onler,” and D. 
alterwaids indorsed it to t]. who brought an action akinst B,, 
the acceptor, for non-payment; evidence having ^ecn 
duced at the trial of the usage of mercliants with respect to in- 
dorsements of bills payable to onler, where the words ** or or- 
der" were omitted in the indorsement, which evidence was 
contradictory, some merchants declaring that the omission did 
not make any difference, others, that it restrained tlie nego- 
tiability of the bill, and made it payable to the indorsee only ; 
the jury found a verdict for the defendant.— On a motion lor 
a new trial, on the ground that evidence of the usage ought 
not to have l.>eeu allowed ; that the custom of mcr(!hants was 
part of the law of England, and that the law of England was 
fi|lly settled on this point: the court were unanimous that a 
new trial ought to be granted ; and Ld. Mansiietd, (!. J. said, 
he was clear that Utf^^idonce ought not to have been admit- 
ted, for the law \vH||p settled in the cases of More v. Man- 
ning, and Ache 8 oinl|HP(intain, ante. The other jnilges c on- 
enrred, and Deni80tf,X said, that there was not any instance of 
a restrictive limitation, where a bill was originally made pay- 
able to A. or order ; that he hail never heard of an indorse- 
ment to A. only, and that in general the indorsement followaf 
the nature o f the tliinsf indorsed. 

As a bill of excdiange, payable to A.’s order, is, by the 
custom of merehants, payable to A„ if he iloes not make 
any order; so by an indorsement of a hill of exchange to 
the order of A., *A. is entitled to payment, if he makes no 
order. 

A bill of exchange was dmwn payable to I. S., who in- 
dorsed it in this manner : Pay the contents of the hill unto 
the order of Mr. Fisher." Fisher brought an action as indor- 
see, averring lie had made no order to receive the money. Hie 
defendant demurred to the declaration, supposing tliat Fisher 
could not ij^aintaiii the action, because the indorsement was 
not to him, hut to his order ;^sed per curiam: The action 
is well brbi^ht against the indorser; for among tradesmen 
this forih ewT indorstunent is commonly used, altliougli it is 
intended to lie made payable to tiie person whose order is 
mentioned. 

, A bill payable to the order of A; is payable to A, if he 
does not order it to be paid to any other person ; and where 
no such order appears, it will be presumed that none was 
made. 

p Fisher Pomfr^, Cortli. 4 'j 3 . q Smith v. McClure, 5 East, 4^^ 
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Defendant bad given a bill under his higiid to pay to E. 6. 
or order, a sum of money', and E. O. by indorsement ordered 
part of the money to be paid to plaintitf, upon winch aii' ac- 
tion was brought ; and a special. custom among merchants 
was laid in the declaration according to the plaintiil’s case: 
upon demurrer to an insufliciient plea, which 'defimdant had 
pleaded, it was adjudged a void custom, and that the declara- 
tion was ill : for where a man’s contract hath subjected him 
only to one action, it cannot be dividetl so as to subject him 
to two or mure. It was admitted, however, that if the plain- 
till' iiad acknowledged the. receipt of the residue, the declara- 
tion would have been good. 

In order to derive a legal title to a bill of exchange payable 
to order, it is necessary for the indorsee, in an action against 
the acceptor, to prove the hand-writimof the payee or first 
indorser*; and therefore, though tiiH(||||aDay c*ome into the 
hands of another person of the same^l^HHth the payee, 7 et 
his indoiwmeiit will not confer a titl^Rnough the payee be 
not particularly described in the bill • ; such an indorsement, 
if mailc with the knowledge that he is not the person to whom 
the bill was made payable, is a forgery, through the meilium 
of which a tide cannot Ik* derivcil. 

With respect to bills payable to bearer, or bills payabU' to 
orrler, but indorstvl in blank, both which pass bv dcliveiy; if 
anassignw takes them, without any knowle<lge (47) of detect 
of title, bond fide, and for a valuab'h* consideration, such as- 
signee is entitled to payment (48). 

t lUwkiiM *. C«r<ty, Salk. as. Cartb. t Atradv. Younfc.aT.R.as.pcrtblct 

40(5. lad. afM). S. jiiKlicvs. Kenyon. C. J. disi. 

t SinitU ▼. Chcstei’, i T. R. ii 34 . 


(47) See Good v. Coe, cited in argument, in Boehm v. Sterling, 
7 Term H. 4<7. where the ptaindlF had taken the on whidi 
he »iiedt for a valuable consideration, three months afh^ilvras due; 
and tl appeurinK that thef note had been lost by thh^e own^, 
and that the person from whom the plaintitf received it had notice 
of lA»,'Lord Keuy&u held, that the plaiqtf^iras not entitled to 
recover, ^ W 

(4S) This propoi^on, as far as it atfects bills pa^^able after sight, 
or after date, aunl not on deman<!, must be understood with th>a re« 
strietiou, viz, tbattbe pirty seeking to recover on suchbjlls htt pot 
taken them after thev became due ; for in that case he is subject to 
all the equity to which the party fcoia whom Ito tooltthem was liable. 
Seeaute, uole 47* 


BILLS OF EXCHAKCfE. 


335 


The following case, decided on a promissoiy note, will il- 
lustrate this position : 

Trover for 41 bank note for ^1/. lOjr. payable to A., or bearer, 
on demand®. A. being possessed of the note, sent it by the 
general pO<|t, umler cover, to B. in Oxfordshiri'. I'he mail 
was robbedj and the note stole*. The note in question after- 
wards came into the hands of plaintift* for a valuable eonsitlera- 
tion, in the course of his business, and witliout notice that it 
had been stolen. The plaintitf having delivered the note to 
defendant, who was a clerk in the bank, for payment, he n^- 
fused either to pay the money or rc-dt»liver the note, 
whereupon this action was brought. (Jn a case rescrv<‘d, 
the court were of opinion, that plaint iff had sidlicient pro- 
property in the note to maintain this action; that a I'ontnny 
determination won hi Ik* attended with lujnrious consequences 
to cpminerce, sinc^bank notes are constantly titrated and 
considered as mone^ and paid and rccoivetl as cas»ii, and it 
was necessary tliat their currency should b(‘ cstiiUlislicd and 
st^cured. So wliore a hill of exchange* with a blank indorse.- 
nient hail been lost by the fioldiT, and afterwards was dis- 
counted by the plaintiffs (who were hankeis) in the usual 
course of their business, without notice, tor a person unknown 
to them, tiu* plaintitls were p(*rmittc«l to reeovtjr against the 
acceptor, iqMUi pio\ing tin* consid(‘ratioii which they had 
paid for the hill, which JveniNon, C. J. thought necessary. N., 
the holder had advertised the hill, but it did not ap|)ear that 
plaintiffs had ever seen the advertisement. 

Defendant ^ on the :2*2d ()<*fol)<T, 17h’3, gave Bicknell, who 
was husliand of a ship heionging to defendant, a cash note, 
or check on his banker, wliicli was worded thus : “ Pay to 
•hip Fortune or bearer, B. lost the cash note, which, 

having been oifered to plaintiff, a grot'cr at Portsmouth, on 
the 2oth ()ctohcr, ITOVi, in the course of busiiu ss,4le took it, 
hona fidCy and gave a ^aiuablc considenition for it witliout 
notice of the loss. Defendant having directed his banker 
not to ps^ the cash note, an action was brought; and piaintilf 
declared, ^ first, as on an inland bill of exchange, and, se- 
condly, for money had and received. Verdict for defendant. 
A inotioa was made for a new trial, w hich, after argument^ 
was granted; the ^ court observing, that notes of this kind 
were negotiable by delivery, and as plaintiff came fairly by 
the note in question, for a Valuable consideration, he was en- 
titled to recover. And per Yates, J. It lias been doubted, 

* 

V Mitlerr. Race,,! B«rr. 4$!^ y Uniiit ▼ Vatijchaii, 9 Burr. mC, 

X Lanaon ▼. W«t^, 4 £»p. N P. C 1 15). U 4»S S. C. 

56 
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whether that species of action, where the plaintiff declaims 
upon the note itself, as upon a specialty, was proper, but 
here is a count for money had and received. The question/ 
whether piainttif ean maintain this action, depends upon 
the note's being assignable or not. The original advaiK'er of 
the money manifestly appears to have had the money in the 
iiands of the drawer; and therefore he was pertainly en- 
titled to bring this action ; and if he transfers his ‘ property 
to anotlK;r person, that other pei'soii may also maintain the 
like action. Bicknell must, under the circumstances of the 
case, 1)0 considered as having delivereil this instrument to 
plaintiff, which is tantamount to iiulorsoineiit ; and there is 
not any doubt of his having come iJy it fairly, bona Jide, and 
for a valnable consideration.’* 

In an action by the indorsee against the drawer of a bill of 
exchange ^ if it appears that the defendant drew the bill 
without consideration, and under duress, or that he was de- 
frauded of it •, or that the bill has In^en lost ; it is incumbent 
on the plaintiff to prove that he gave value for it, although it 
was inaorsed to him before it became due ; but the defendant 
will not be pennitted to object to the want of such proof, un- 
less he has given plaintiff previous reasonable notice, to come 
prepare<l with such piwf**. 

Case on a bill of exchange, payable to I. S. or bearer, 
against the drawer*. Upon evidence ruled by Lord PenibiT- 
lon, that plaintiff must entitle himself to it on a valuable coii- 
sidiTation (though among bankers they never make indorse- 
ments in such case), for if he come to be bearer by casualty, 
or knavery, he shall not have the benefit of it. A bank bill 
payable to A. or bearer, being given to A. and lost**, was 
Ibuud by a stranger, who Inuisfeimt it to C. for a valuable con- 
sideratloiu C. got a new bill in his own name. Per Holt, 
C. J. — may have trover against the stranger, who found 
the bill, fdlr he had not any title, though payineiit/to him would 
have indcniniricd tlie bank; but A. cannot maintain trover 
against C. by reason of the course of trade, wdiich creates a 
property in the bearer.” 

A bill of exchange, payable to order, with a blank indorse- 
ment, stands on the same footing as a biU payable to’bdarer, 
lioth jiassing by delivery. On this principle, and the autho- 
rity of the preceding cases of Miller v. Race, and (irant 


it Dunrnn t. Scoil, i Camp. N. P. C. 

I«o. 

a Rert V. M. oC llcadfort, 2 Camp. N. 
V €. 574 . 

S Patfraon ▼•Tlaidarit*, 4 Taunt. 1 14. 


c HInUmv.— — — , a Show. 335. 
d Anon. B.. R. t^ondon Sittinft, M. 
10 W. 3. Sidk. Ld. Rasru. 
S.C. 
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V. Vai^luliu it Im been holden*, that a bill with a Uank in* 
dorsemeiit having be^ stolen and negotiated, the innocent 
iittlorsee tbereof^ for a valuable consideration, without notice^ 
might recovern^inat the dmwer* 

Of the Party in whom the Right of Transfer is vested,---^ 
Defendant draw a bill of exchange upon A. ^ payable at so 
many days sight to B. or order^ for the use or C. ; B. in* 
dorsed this bill to plaintift*, for value received : the bill was 
accepted, but payment having been refused, plaintiff brought 
this action as indorsee, against defendant as drawer. JDc^ 
fendant, atler oyer of the bill, pleaded tliat C. (the cestui 
que use) was an oiUcer in the excise, and indebted to the king 
in such a sum, and that ijpon an exchc(|uer process at the 
. suit of the king, the sum mentioned in the hill was extended 
his hands : upon demuiTer, it was adjudged by the court 
for the plaintiffs ; first, because C. had an equitable and not 
a legal interest to have the money, for he could not inaintatn 
an action against the ac*ceptor. Secondly, tho indorsement^ 
was for value received of plaiutit)' by B., and so B. received 
the money to which C., as cestui que nve, had an ef|uity ; but 
the sum demanded by plaintiB' h not that s\im, but another 
due to him for value recelvetl, in wliich sum C. was not cun- 
corned, for which rc^nson tho inonev now in demand was not 
exteivlible. I'his juclgnient was uiVinncd on error in the ex- 
che(|uer chamber. E. -2 W. & M. Si*o 2 A\*nt. 307. 

It is the constant usage of merchants for adniinistrators to 
indorse and assign over bills of exchange^, made payable to 
their intestate’s ordt‘r. 

Where* a bill of exchange has been indorsed by the payee to 
A. and B. as evec^itors *, they may declare as such in an ac- 
tion against the acceptor. 

When a bill of exc’hiinge is drawn, payable to A. jnd B. 
or their order **, and A. and B. are not partners ; to make it 
negotiable, the bill should Ik' indorsi**! by A. and B., such 
being the iisuagft of merchants ( 49) ; but in such case if the 

e Peacock t. Dooit. 61 ^. 1i Per Dcni^n, J. .*> 4 

f fitHfli CrainlingfSn, B. R, T. 1 Kiag v. Thom, i T. K. 487* 

a Jae. 8, Cadli. 6. , k Car^tek v > ickrry, Doug. i>33 n. 

e £.1 Will. & Mar. Bolt, C. fir 


(49), As the property in a bill of exchange [sisses to the holder, 
when lie pays' the consideratioii, and a** indorsement is merely evi^ 
dence of the tianffer,RMdMl who before his bankruptcy |Mirt^ 
with a tnll for a vahpbm casiaidehitioti, but omittiHi to indorse it^ 

z 
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biU be inttoTsed by A. in the name of himself and B., ai^ af- 
terwards the drawee accepts the bill im, indorsed*, it is not 
competent to him to object, that the bill has not bean regu- 
larly Indorsed. See Porthouse v. Parker, post, tit. Partners, 
S.IV, 


VI. Of Prcientment for Faymentt and herein of tiu 
Days of Grace — Non-payment and NoHee 
tiureof — Protest* 

Wiinas bills of exchange are drawn payable at usance 
(50), or a certain time after date, or after sight, suck bills 
ought not to be presented for payment at the expiration of the 
time mentioned in the bills, but at the expiration oS what are 
teniied days of grace (51). 

“ In case of foreign bills of exchange the custom is*, that 
three days (54) arc allowwl for payment of them, and if they 

1 Jones V Uadfunl, i Camp. N P <' 1iHll,Tiin.7 Wil a coranliHoU, C J 
8 1 . II. Tasstll V, Lcwih^ t>]. Rayin. 74 J* 

m Per tnci chants^ in«videac4*atGuil«l» 


may iudorse it arUT liin bankruptcy ; and siu h mdorsement ibill be 
a aiifTicient title to the (mi’ty to whom it waa delivered. Smith v. 
Pickering, Peaked N. P. C. 50. ^ 

(50) T Ilia term signifies the time, which, by the usage of the 
countries between which the bills are drawn, is appointed for the 
payment of them, Poth. s. IS. Se«;ib,Mble of usances, Chitty, 
14!iS, 143. Usances are calculated oxclusively of the date of the 
bill, Chitty, 143. 

The computation of time, when esepressed by^ months, is by ca* 
lenctar monUis, Chitty, 143. Where bills are miiy|A>le so many 
days after sight, the days are computed from thellbiy* Ae bills are 
accepted or protesteil for non-acceptance. 

(51) ‘ In an action against the dmwer if a bill of exchange, the 
evidence being that the bill had been demanded from the acceptor 
on the day pfeceding the lost day of grace ; tlie plaintiff was non- 
buited, Wiffen v. lloberts, B. K« Middlesex ^iittiiigs, Kenyon,C. J. 
H. 35 Geo. 3. I Esp. N. P. C. 

(sS3) Three days, exclusively of Uui.day on which the bill 6e- 
coroes due, every where, except at Hambuigh* where that day 
makes one of the days of grace, Chitty, 140. 
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are not n^kl on the last of the said days, the patty ought im- 
medateiy to firotest the bili;ahd return it, and by this means 
the drawer will be chargeil ; but if be does not protest it the 
last of the fhme daj's, which are called days of grace, there, 
although he upon whom the bill is drawn fails, the drawer 
will not be chargeable; for it shall be reckoned his folly that 
he did not protest, &c. But if it happens tliat ttte last of tlie 
said three days is a Sunday, or a great holiday, as ChrisUnas- 
dty. &;c. upon which no money used to be paid, there tiiie 
party ought to demand the moiiey on the second day; others 
w;i8e it will be at his own peril, for the drawer will not be 
chargeable.'* Goorl Friday to be considered as a Sunday 
or Cliristmas^day*. 

I'he foregoing posssige from Lord Raymond's Reports, 
mentions only foreign bills of exchange; but it was aaid by 
Lord Kenyon, C. L in Brown v. Uariaden, 4 T. R. 15*2. that 
ft had been settled for more than half a centurj% that inland 
bills of exchange were payable at the same time as foreign 
bills of exchange. 

I am not aware that it has ever In'en solemnly decided, that 
days of grace arc allowable on bills of exchange payable at 
sight If the reader wishes to pursue the dicta on this sub* 
ject, he will find them collecletl in Mr. ('hitty’s Treatise on 
Hills of Exchange, &r. p. J 14, 145, 146\ The w^eiglit of 
authority is in favour of such an allowance (53). 

No <lebt arises ujKm a bill |>ayable after sight, until a pre- 
sentment for paymeut; and consequently the statute of liiui* 
tations will wot opi^rate as a bar to such bill, unless it has been 
presented for payment six years before the action comnu^nced**. 
A different rule holds with respect to proniisbory notes payable 
oil demand ; for there the statiin* runs from liie date of the 
note, and not from the time of the demand 

The acceptor of a bill of exeliange s, liaviiig, or licing pre- 
sumed to ha\*e in his hands clients ot the drawer, for the pur- 

S ose of disi^harging tlie bil4 is considerc^d the principal 
^btpr, #prjunarily liable; pa>nu^nt must, tberelure, be 
demanded" oT the acceptor in the lirsl iustauc'C, on tfic day 
when the bill bccximenue ; and, in c*ase of refusal or default, 

n Star. S9 und 40 G. 3, c« 4<j. SHUnet after M« T. 32 C. 3. Sir 1. 

o Holmes v^errison, i Taunt. 323. MaiiHueM, C. .1 M. S. 

p CliaUtfeMilFFonsick, .t . B. LonUon q Dagglish v. WestiuTby, i Ul R. 747. 


• ( 58 } Day. of sale art W 
Chitty, 14& 


allowed on bills payable on demand. 

z/ 
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doe notice of such demand anA refusal or default must be 
}0Ven to the drawer, within k reasonable time aftel* such de- 
mand and refusal or default, in order that he may withdraw 
hift effects as speledily as possible from the hands of the ac- 
ceptor. Until these previous steps have been taken, the 
drawer cannot be resorted to for non-payment of the bill.— 
The want of notice to a drawer <whonas effects in the hands 
of the acceptor, after dishonour of the bill, is considered as 
tantamount to payment bv him. I'he notice of dishonour 
may lie given on tne same day on which payment is refused 

In an action by the indorsee of a bill of exchange against 
the drawer*, it appeared that the bill had been drawn on tHe 
1st of March, 180(5, by the defendant, on orte Moses Agar, 
payable three! months after date : and the plaintiff', having be- 
come the holder of it, liadgiplaced it; in the hands of his 
bankers, Down and Co. On the 4tli of June, when the bill 
became due, a clerk of Down and Co. presented it for pay* 
merit ; and it was dishonoured. On the 5th they returned it 
to the plaintiff, who by letter, put into the two-penny pont on 
the (itli, gave notice to the detendani of the dishonour'; the 
plaintiff living in London, and the defendant at Shadwell. 
The case was left to the jurv on the question, whether the 
notice of the dishonour had been given in rcJisonable time ; 
ami the jury, being of opinion that it had, found a verdict 
for the plaintiff, A nd on motion for a new trial, on the ground 
that du^ diligence had not been used, the court refused the 
rule:— I^e Blanc, J. ohsendng, that it could not be contended 
that a banker ought to give notice of the dishonour to any 
but his customer*, tor whom he held the bill ; and he thought 
that the holder of a bill might avail himself of the convey- 
ance by the two-penny post. 

The distance at which the parties live from one another is 
inmmtiTial, providcHl tliey art* within the limits of the tM’o- 
pemiy post ; and it is sufficient if the letter be put into the 
receiving hou!^ in time for tlie party to have it on the day 
when he ought to have notice of dishonour 

Notice to the drawers of non-payment, by sending to their 
counting house, during hours of business, on two successive 
days, ktiockit^if there, and making noia^ sufficient to be heard 
by persons within, and waiting there several minutes, the 
inner door of tlie counting house being locked, is sufficient, 

r fiarbridft T. Mtiiucn, 3 Camp. K. t SeeKobiOtiv Dcttiictl,tTaafiit^9. 

i*- C. I9U. II HUfoo ir, Faiiclottgb, t Camp. ]Rp. 

• Scott V. Ufford, 9 Eait, 347* 1 €.933. 

Camp. N. P. C. 946. S. C. Sec also 

Langdtfle v. TrimnM&r, IS East, 39I 
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without leaving a notice in^ writuig» or sending by the post, 
though eome of Uie drawers live at a small distance from tlie 
place*. 

Where there are several indorsements, and the holder gives 
notice of dishonour to iiis iinioraer, neither that indorscM?^ uor 
any prior indorser, is bound to* transmit the notice of di»* 
honour on the very day on which he receives it Each su^ 
oessive indorser will be constderedi as having used du4^ dili- 
gence, if he transmit the notice of dishonour on the day after 
it is received, in a case wheroall the parties live in the same 
place ; but if he neglect giving the notice on that day, and 
the day after, it will be too late, la Smith v, MuUett, -2 Camp. 
N.P. C. 209. Lord Ellenborough said, tliat it was of great inii^ 
portance tliat thei^ should be an established rule upon this 
subject, aud he thought tliere could be none more convenient 
than that where the parlies rcside in Loudon, each party 
should have a day to giye notice. In that case the pliuutiil' 
had notice of dishonour on the Monday, and did not give 
notice to his indorser initit the Wednesday; Lord EUcnp 
borough ruled, that as a day had been lost, the notice was not 
given in due time.— In Jameson v. Swintoii, 2 Camp. N. P. C. 
H73.*the same rule was recognized by Lawrf»nce, J. viz. that 
each party to the bill has a day to give notiee, with this ad- 
dition, that a subsequent indorser may avail himself of a 
notice given by a prior iiuhirser to the drawer; and that a 
notice given between eight aiul nine o’clock in the evening to 
a party living at Islington, is given iu due tintc. iSec 2 Taunt. 
124 . S. C. 

The law merchant, however, respeets the religion of dif. 
ferent people; and coiiseijueiitly a person is not requireit to 
give notice uf the dishonour of a bill on a day, when, by the 
rules of his religion, it is unlawful to attend to secular affairs ; 
e.g. a great Jewish festival^. 

If the drawee of a bill got^ abroad, leaving an agent here 
in England with |K)wer to accept bills, by virtue of which 
power the agent accepts the bill in question, it is incumbent 
on the hoUk^ to present such bill to the agent for paymei^, if 
the drawee continues absent*. 

Where a hill it made payable at a banker’s in the city of 
London, it is sufBcteirt to present the bill for payment to a 
clerk of the banker at the clearing bouse \ It is customary 
among the London bankers, in their dealings with each other, 
not to pay any check which is presented by, or on the b^ilf 

V. i * • V ' ^ 

« CroMC V. Smith, i M. «iid SC 54S. S Philipfi AnUing, s Timttt. 9 ^. ' 
y LiiiUo V. Cttswortlil g Camp. N.P. m Reynolds v. CbdUs. g Cunp. N. P. 

C.602. C.59O. 
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of i>anker, aftef o’cjpck in the aftenMOOrbut 

merely to ^ve an answer to.tm person so' preiniting it^ 
Ithether it is a gpjod oheck or not; and in case the check is 
^ppror|d, a maikdama^ on it, either by the person present- 
ing it. or the perB6n wno-gires the answer; bpd a check sh 
madew is co^idered as entided to a priori^ W payment on 
the neict day. It it not n^ssaiy to present a check, so 
reaik(;d> for p^ment at the bdnkbtg house bn the next day; 
> }t is iibfficient if it be presented at the clearing AoMe\ 

' A presentmeii^ ,at' a banking house after banking hours* 
when the house shut, is not a sufficient pi^ntnient \o 
charge. the drawer: apd no inferenee is to be drawn from ti^ 
circumstance of |he bHl Imlag presented by a notary, that it 
had iieen before dply pres^ted^within ban^lwg bouih V 
'^Where the hbider^^|Kinll.J^ exbhai||;^dends to sue any 
of the indbrse'rSi'it isAt^^bent bii>hiin first to demand pay- 
ment fibtn^lwr^aeceptdri <ul the nhy wh^ the bUl becomes 
due*f 'and in' 'case of T^qsat, to give due notice (54) thereof, 

' within a niasonable tim^i to the indorser (55). 

ItobiOfi r. Bonnet f, 4 Taunt. Ruahton v. AaplnnlL Doug. 679 > 

€ filford Totil, 1 M. and S. HH,. 


(54) Notice of diahoiiotir hi* given uitliin a reuaonabie tiniic. 
The f^ntral rolos tib it uwiy he coHerteil fnun TiiuIhI v, lirowii, 
1 Ta Hi IIJ7« *eein# toiie with rf>8fK?c*r to')icTtionto liviui? in the j^aiiie 
town* that the notice fihail pvtui hy the* iieKiday ; iiikI with re* 
gard to such anT live at dirterciit nluccss timt it .shall be bciii by the 
next poats Bpt if in any pariicnlar phuH; the post should go ont 
^ . early after the receipt of the iiiteliigeiice, jaa tliat it would he 
inconvenient to reejuire a strict udherenc'e. to the ^irnil rules tlieii« 
with reepect to a plice ao circum^tanreds it woPta not be reaooimble 
to require the notice he sent till tlic MxSbnd poat In Hayaea v. 
Bithss 3 Boa* dft fHi). wbert* Jthe' bi1l» which waa put ^ the 

pliuhtiff in the bands of his (amker tq present for payment b|vii)g 
ocin dishonoured in London aWui two p^clo^k on. ^t|irday» and 
pptsented again at nine in the evening;, "by a noti^-^ lixid notice 

g tvA oLUie dishonour to the plaintiff on Monda/ a( Knights* 
rt^e» who gavq notice fo the indon»er of it oq Tuesday at nooU* 
In Iwleiihain Court Roaik it was holden 'wt tbio notice was cea* 
•onable notice^ Lord Alvm^^v C* J* observibg, that it did not 
appear, at what time on MofB^y tlie plaintiff received the Qotu^ 
from bis banker; that be not^und lo^be atflioiiie the whole of 

^eday; lyul supposihg bW.^ twye^re^iri^ laleiidi^^t 
my» was not found luaeiid a ^paetd the defendant • 


if be infomi^ the defendant by the of^le p<^ it 
ficient; and supposing bim have so dbiie^^,||e UeieiMlant would 
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Such demand, refuaal, or default, and notice thereof^ niuit 
be allegCi^" in the declaratlbu. and proved. The n*ason on 
which tids rule proems is this ; the ^lurwr is in tlie nature 
of a sure^ only, aud'his underti^iiig-to pay the bill is Odt an 
absolute, but conditional undeitaldog't that is, iu the A’cnt of 
a demand madi on the acceptor, (who is priniarilv liable} at 
the time when the bill bevtmee dhe, and tefussi on his part, or 
neglect to pay. It is not ucctesary to make anv deinaiul on 
the drawer*. 

The notice of dbiionour must proc<^ from tlie pomn 
who can give the drawer or indorser hia inuilediate remedy on 
the bill. 

In an action against the defendant U indor^ of a bill^ to 
prove notice of noia»paymeiit^. was called* who swoiip thaf 
he had been emplojm by th&or4^nsJ^{^b to the bill to 
get it discounted ; that when it bit^uiie due, it was in the 
hands of qpe AbbottpHo^whoni die plaiiitiff bad indorsed it; 
that tlie day after^ lliewitnchs met the defendant and told him 
it had not bec^n paid ; that Uie defendant aaked who held itp 

c llt^ylia T.*A<lamtoh, 2 fiurr»G7S. f Siewiut v. K^nnclt, s Camp. 

C' 177 


('Illy recti ve his letter 011 Tucs<liiy, Tlie Chief Jubliee addedt 

There is not any luw which reijuires not j<*e to Ih« given within any 
certain fixed time; it need not be given With ail the dispatch which 
can possibly be used, but with nil tht* dUimtrh thiit canWeasotialily 
be expected.” VVliether notice hiw iWn given within a reasonabie 
time af)|>eiirs to be a mixed <]uesti»n of luw and litety or mtlier a 
question of law dc|ienflent 011 facts* viz. the Hituation andpUcesof 
parties* post hour% and the like. Sec Durbisiiire v. Parker^fi 
East's R« 3. witci$ this question was agitated* fuid the cases on tiiis 
point are cotlet*ted* * 

(55) So before the indorsee, of a promibsort note payable to A. 
or o|^er brings an action aj^inst the Indorser* Tie iilust make a de» 
niano. Or use due diligence to obtain [myrnyiit from lite rhaker of 
the note* pj^^Lord Mansfield* C. J. in Ueyrm v. Adamson* e Burt. 
(>7fi«7. wbol^ that this determined in C. B. on |pTat con« 
sideaation in Pasch. 4 Geo, tt. c^ted hy Lee* C. J. in ('ollths v. But« 
ler* 9 Strange, i087. where the indoiWr has piud part of five" 
money* thet circumsta^ is'Sufiicient'to disj^ense with pi*ovihg a 
demand on the maker of the n<fte. *^Per Lee, 0. j. Mtdcf, fiitrinjjJN, 
B. R. feed! It U nqt ah f^xuis for not making h demand oii 
a n^ or bill* of^lbf ^hot givifig notice of,iion*|iayhtc«t, that the 
miiKer or aci^tor lias become a ^nkrapt* as many means omy re*- 
main of obtaining payl^ilft by the ^tstam e of friend* of otbeHirist^ 
Adnpntted in Rmel v.1tangstafie*X)(riig. 515. and tfi Warrington 
V. Furbor*8East,|lSi5. ' 
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and that the witness answered, it lies at Messrs. Bond's, Ab^ 
l)ott!s hankers. Lord Elle nboroi^h^ C. J. : “ If jrqu could 
make A. the agent of the holder of the bill, the notice would 
DC siiflicient: tui in reality he was ^ mere stranger. The 
bill, when dishonoured, lay at th(^ bankers of AbWt, with 
whom A. had no sort of connection. But Ae notice must 
com§ from the person who can give the drawer or indorser his 
immediate remedy uiiou the bill*; otherwise it is merely an 
historical fact. In this case A. was not possessed of the "bill, 
and had no control over it. The defendant, therefore, is not 

C roved to have had any legal notice of the dishonour of the 
ill; and is dlScharg^l fVom the liability he contracted, by in- 
dorsing it.'* Plaintiff non^iSuited. ^ 

Cases frequently occur, in which it is impracticable to 
make an actual demand ; under these circumstaiu'es, due di- 
ligence to obtain payment from the acceptor is equivalent to 
a Tlemand. In like manner where the residence of the in- 
dorser is unknown to the holder, if due diligence be nse<i in 
discovering the place of residence, and notice is given as soon 
as that is discovered, it is sufRcient 

As the rule remiiring notice is introduced for the benefit 
of the party to wnom such notice is given, of course it may 
be waved by tliat party. Qui/ihet potest renunciare Juri pro 
se introHuclo, In some castes the rule is dis{>ensed with, as 
where the drawer has not any effet'ts in the hands of the ac- 
ceptor; for then the drawer is presumed to have notice tliai 
the hill mil not be paiil ; In^sides, not having any etlects it) 
withdraw from the hands of the acceptor, he cannot sustain 
any tnjuiy from the want of notice. But the ciriaimstam e 
of the indorstr havinu effects in the haiifU of the atireptor. 
Will not entitle the diawcr to notice, if the drawer has not 
any effects in thejiamls of the acceptor. 'Phis was decide<l 
iii the case of >Valwyn v. St Quinliii, 1 Bos. and Pul. (iA2. 
wiiif^h was an action ot' assuin|>sit on a bill of exc'hange drawn 
by defendant on one Dean, (by whom it was acci^ptetl) fa- 
vour of Thomas, by whom U was indorsed to plaintif}'. 'J'lie 
bill was drawn to accommodate Thomas, the indprser, who 
had placed securities ou which he wished to rais<» money in 
the hands of the acceptor, but the drawer had not any effects 
in the hands of the acceptor. The bill; not having been paid 
when due, was protested; but notice of non-imyment was 
not given to the drawer till four days afterwards. The plain- 
tiff having tHrealefiecl fo sue the indorser arid acceptor, the 
indorser paid part of the money due on the bill to plaintifTs 
aitorncy ;* aft^ards on a representation being made to the 

I 'f - f ' 

f Bfttcoima y. lottpS, 19 Enl,4sa; 
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plaintiff of the probabili^of the ato^ptor bein^? able to i>ay 
at a futoie perioiU plaintiff agreed not to nrcas him. It was 
boiden, that it was not necessary to give tiie drawer notice of 
the dishonour, tlie drawer not having any ellecis in the hands 
of the acceptor, although^thc indorser had. 

From the circumstance of part payment of a bill without 
any objection to the want of notice \ a jury may Ik* directeci 
tp presume that notice was regularly given. 

ProtesL — In addition to notice of dishonour, it is necessary 
for the holder, in the case of a foreign bill,* to protest (56) it 
for non-payniant ; but where there has been a |>romise of pay* 
ment, afu*r bill became due, sucU prr)mise stipersciles the tie* 
i'cssity of jiroving either prescnttnoiit for payment notice of 
dishonour, or protest S 

But where the drawer of a foreign bill of excliange at tlie 
lime of the drawings wa^ in a foreign country, but returited 
home before it became dut*, at which time it was dishonoured 
and protestetl, but notice of the dishonour only, and not of 
tiie protest, was left at the drawer's house, held that this was 
sniUeient K 

It appears from a ptissagc oxtrairted from the case of Tas* 
sel V. Lewis, Loril llayin. 743. ante, p. 338. that this protest 
ought to beina<le on the last day of grace (.57). This strict* 
i.ess, howeviT, is not observetl in practice. 'I'he moilern usage 
ih for the notary to make a minute on the bill, consisting of his 
initial, the day, month, and year, when payniciit was refused, 
and charges fur making the minute. This minute, which is 
<'alleil noting, is niiknow^ii in the law as distinguished from the 
protest The notary having made Ins miaute, draws up the 
protest at his leisure;. 

hi Biiller’s Nisi Prius, p. 272. it is said^ ** 1'lmt the use of 
noting is, that it sliould be done the very day of refusal, and 
the protest may Ih^ drawn any day after by the notaiy, and 
be dated of the day the noting was inaile.** 

'I’he practice certainly is as here stated ; but in Chafers v. 

h Horford v. Wilaon, i Ttuototi^ k Gibboo v. Coff<Ni,aCaiiip.N. P.C. 

R, 19 . iss. 

1 Greeowsy V. Hindley, iCMup.ds. 1 Robins ▼. Gibton, I M. 4 8. sss. 


(56) S«€the tbruiof protest used in £oglaiid« ChiUyon Bills, 

p.159. , 

(57) With r^|ard to foreigii bills of exchangf) all the books 
agree that Uie protest must be made oo the last day of giaOe* Pet 
fuller, J. in Left^ Milb, 4 T» R. 174. 
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Bell, 4 Esp. N. P. C. 48. 4 que 8 ti 09 |} was raised, whether the 
protest ought not to be drawn on'Uie day on which the bill 
IS dishonoured; and it was conteoded, that the mere noting 
the bill on that d^ and diawiiq; the protest on a subsequent 
day, was insufficient. JLond Xenyen was oi‘ i^inion that it 
was sufficient j and a new trial having been j^ranted. Lord 
lillenborough agreed in <^nion with Lord Kenyon. A case 
was then reserved for the opinion of the court, and after ax- 
gument, the court, conceiving the question to be of great im- 
portance, directedjt to be turned into a special verdict But 
the sum in disputefbeing very small, and the parties unwilling 
to incur the expense of a sj^ial veidict, the recommendation 
of the court was not attended to, and the case was not men- 
tioned again. 

The protest must be stamped. 

The protest for non-payment on inland bills of exchange is 
regulatiM by the statute Oaud lOWt.'i.c. 17.; for atcumiuoii 
law a protest was not required on such bills; and the power 
of protesting given by this statute is atb'nded with very lew 
advantages; so that it is not very frequently exercised. 

Having inserted this statute before, p. US5, as an introduc- 
tion to the statute 3 and 4 Ann. c. it which gives the protest 
for non-aceeptaiice on inland bills of a certain liescription, 1 
must refer the reader to that part of the work. 

It remains only to observe, tliat the holder of a check is not 
bound to give notice of its dishonour to the drawer, for the 
puqmse of charging the person from whom he received it 
It is sufficient, if he pre^nts it with due diligence to the 
bankers on whom it is drawn, and gives due notice of its dis- 
Iiopour to tliose only, against whom he seeks his remedy.— 
If a banker in London receives a check, by the general post 
one day, and presents it for payment the next day, he wilLbe 
considered as having used due'diligence*. 


VII. 0/ the Acts of the Holder^ whereby the Pardee 

to the Biil may be ditpharged, 

* 1 
the holder enter into a composhtoa with the acceptor, 
he thereby discharges the indorser*. 

n ItRklM V. KMrt, M.P. a fitfartiMtaiitli, <!•. B. tk slh«4H. 

c*ss7- iikieB,i4a.aBr».Cfc.c. 1. 8.C. 
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So if tbe indoneereceive mit payinent from Uie acceptors 
and ttdct^rom him « securt^ for the remainder, with the ex> 
ceptioa m a nominal sum, tbe indorser is discharged^lftd). 

So where the holder, after receivitig part jMiYnient fooni the 
acceptor*, agrIM to takeh new wciolpfoncc from him for tho- 
remaindrr, payalile at a future date, that in tlie mean time 
thh holder stiould keep the original bill in his faamls al a secu- 
rity ; ' it was holden, that such agreement amotmtcd to giving 
time and a new credit to the acceptor, ^d dischai^ied m in* 
d^rser, who was. not a party to such agreenumt 

But a mere forbearance to sue the acceptor after protest 
for non-payment, and notice, or what is equivalent to. notice, 
thereof to the drawer, will not discharge the drawer *. 

The cases ex-parte South, and English v. Darley, seem to 
have proceeded on a principle of law resulting from the 
lation, in which the ao»i)tor of a bill of exchange may%e 
considered os standing wifli res))ect to the other parties. Al- 
though by his auceptan(» lie only undertakia to nay the debt 
of another, vb.. qf the drawer, yetis he primarily liable; for 
it is incumbent on the holder of the bill to resort to him in the 
lirst instance. Under this view, although his engagement is 
really only a collateral engagement, yet he may W consiilered 
as t he pnncipal debtor, and the remaining parties as sureties 
only. Xow, in the case of simple contracts, if a creditor 
give tin^ to the principal debtor (5.0), the collateral sureties 
are iliscluirged Imth in law and t>t|uity ', because, the creditor 
( umiut call on the other partk's without :ui u\juiy to tlte per- 
son to whom be luis given time. , , 

o EnflUh V. Darley, s Bo«. aimI PisI. r Per Chambre*, J, *i Boa* «ii<l Pul, 
<»i. Sm die opinion of sttCv. See alto Keea t. Herrington, 

p Gotiid r. RobaoUt# Emt,A7(i. *2 Vet. Juo. 540» andMiabet 

11 lid* Retulatioii m' Walwyn v. St. 8 Hro, Ch. C. r*79. 
iluftitm. 1 Pul, iiSdr fully 

aUted, ante, p. 344. 


(5B) Rc^jpt of pflirt of the ttionev from an acceptor will not difi- 
ctmrge the dmwer, if timely notice be given that a bill i» not duly 
paWs Bulb jJ. Fa 271. 

The receipt of part of the turn mentioned in the ImU from the 
drawer, will operate aa a discharge to the acceptor, only pro ianio* 
Bacon v. Searfeik,l BK 88. Notwithstanding the receipt of part 
fmm rcoover the wfoie amount of the 

bill from die drarm. * J^ohnsoii v. Kenyon, 2 Wits, 262^ Walwyn 
V, St, Quintin, 1 ^Soi^ smd Ful, 652. . ^ ^ ^ 

(5d) Withoutany paiarveof the remedy agiinst thc 
Lord Eldon^ ClkiiHttfMirte Gifford^ 6 Vesey, 807* 
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If the holder of 9 bill of exci^uige accepted fo)r . the zc? 
comnio<latiou of the drawer, takes ft cogtiopit from tlt^^draweir 
for payment by instalments, be does not Uiereby 
the acceptor ; whether the holder, at the time of t^ing the 
bill, knew it was an accpmnspdation bill or not«|. • 
TbedMtrine laid down in ex-parte Smith, and Ei^lish v. 
Darley, must be confined to those cases in which the agree- 
ment between the bolder and acceptor is made without the 
consult of the other parties to tlie bill, for otherwise they 
will not be discharged. This appears from the case of Clark 
and others, executors of Males v. Devlin, C. B. £. 43 C>co. il. 
3 Bos. and Pul. .%'3. in which it was adjudged, that the drawer 
of a bill, who had assented* to the holder’s takir^a security 
from the acceptor, was, notwithstanding such; senrity, liable 
to an action at the suit of the holder. r 

The holder of a bill, on its becoming due, allowed the ac- 
ceptor to renew it without consulting the indorser: but the 
indorser afterwards meeting the acceptor, told him that it w as 
the best thing that could he done ; it w'sis holden, that this 
was not a recognition of the terms granted by the holder to 
the acceptor, and that the indoi-ser was discharged *. 

The holder may sue a prior indorser**, although he has 
taken in execution a subsequent indorser, and afterwards let. 
him go at large on a letu^r of licence, without having paid the 
debt In a case where an action was brought by several 
l^rliiers, as indorsees t)f a promissojy note against the de- 
lendant as indorser, and it appeared in evidence, that one of 
the partners had discharged a prior indorser, by a deed of 
compositiou ; it was hoUieii, that such deed operated as a re- 
lease to tile defendant** (tfO). But where tb^ indorsee of a 

• rrntuiii V. Pococi, r» Taunt. 199. t WUball v. Mwtennan.ana Co., 
oiFCrrulhig Laxteii v. Peat, a Camp. a Camp. N. P.C. 17!|.' 

N. P. C. 185. See alao Raggett v. o Hayliuf ▼. llfiilllalt, 9 B1. R. 1935. ■ 
Axmorr ,4 Tauut. 730. x Elltaoii & others v. Ucsell, Bristol, 

Sum. Ass. isil. M.S. 


<6o) '* If a bolder enter into an agreement aritb«prV ip^ner 
intbe.moming, not to «uc him for acertain period of lime, and then 
oblige a wbmfaMlimiQnlr in the evening to pay tbe debt^ the 
latter inUKt kaunedialefy retort Ur-tbe very pen^for paying to 
whom the boliier hat. ple^;ed Ina Cmtb tm.Jp^’tpiul .notJH^iinem 
Imtbe caw eXip. SBtitb,jM»rdThiK}ow, after tontahiug wlb #4 
tbe<i)»lKeB, pat of epinioni tint tii%.|^a^^f al^ by 
into a compontion wtth the acceptor, dnehuged tfag iadprtei^ IM 
accordingly ordered the proof a{^ntt the estate of the latter to be 
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note madcT by the defenclj^t for tlie accommorlation of the 
payee aUd indoraer coten^ited tiot to sue the payee ami in- 
dor^r» it was holdeh, that the defendant ('ould not avail hiin- 
^If of this covenant, in an action brought against him by tlie 
indorsee, althongii the defendant^ by the verdiet against him 
in tliis action, would have a right to recover over agsunst the 
payee and indors€||£,^^| ^ 

The holder acceptor, and charged him in execu- 

tion * ; the tatter obtained his discharge under tlie Lonls* Act; 
the holder then sued the drawer, and rccovcreil the amount, 
of the Itill; whereupon the ilrawer sued thC aciTptor, and 
charged him in execution ; this was holden nfgulnr, for al- 
though the discharge of the acceptor, under the Lonfs Act, 
was a satisfiu'tion of the debt as to the fto/rfer, yet it would 
not operate as such between the drawer and acceptor. 


VIII. 0/' the Action on a BUI of Exchange-^Fsvidcncc 
. — Recovery of Interest. 

A HILL of exchange lieingn simple Contract, the form of 
action,' which is adopte^l for the ri’covory of the sum of money 
mentioned in the bill in case of iion-arccptancc? or nod-pay- 
ment, is a special assumpsit ; and, consecjucntly, the rule laid 
down in the third section of the chapter on assumpsit, ante 
p. 100, applies here, viz. that the declardlioii must state the 
contract, (which in this case is the bill,) truly and correctly, 
that is, cither in the terms in whic h it was maile, or according 

y M«Het v. T)ioni|MM>ii, s Etp. N, P. ss*!- ritrd in En|;rnib v. Dnrify, J 
C. i7ti. Boa. anil Pul. (»i. * 

/. MatUoiiald v. Buvin^ton, 4 Y- R. 


expunged, proceeding on the ground of the acceptor's liability being 
varied bv thetaCt of the holder. We all remember the case where 
Mr. Richard Burke being surety for an annuity, tlie grantee gat% 
time to the principal, and yet argued that Mr. Burke was not ro* 
liev^ thereby, though the principal was ; but it was answered ttmt 
the graiitee could make no demand u)>oa the sui^v, becutise' he 
must, by so doing, enforcO'a payment from the'princrpih contrary 
totheagreement.*V ''PerXdra l^idon, C. .b ip Eng|tih f. Dariey, 
e Bos. u Pul. 09. ■ ■ 1 iM- ' ^ o ^ 
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to tlie legal effect and operation of those tennsl fer a 
nance in any material mint between the (imtract a^ged, aid 

the contract proved, will be fapiL As where the declaration 
stated the bill to he drawn by John Ctouch *, and upon the 
pro<luction of the bill in evidence, it appeared'# liare been 
drawn by John Couch, it was holden, tiiat the wiance was 
fatal. 

It will be sufficient, howiwer, to state the instrument ac- 
conling to its l«^l effect and operation. 

As where a bill of exchange was payabll? to a fictitious 
payee or onler, and indorsed in the name df sueh fictitious 
paj'ee by agreement between the drawer and acceptor, it n as 
iiolden that an innocent indorsee, for a valuable consideration, 
might declare on such bill as payable to AenN^either against 
the drawer\ or against the acceptor*'dfthebnitb'l). 

If it is alleged in the declaration, thpt the defondanl on 
such a <lay drew a bill of exchange, a ^rianCej4wtween the 
day laid in the ileelaretion, (although not under a viz.) aud the 
date of the bill will Ik* immaterial * ; but if it be alleged tliat 
liefendaut, oil such a day, made Ins bill of exclMinge, hearing 
date the same day and year a/oresaid,j\xett a variance between 
the days will be fatal *. ^ 

In uii action upon a hill of exchange it is not ncecssarj- to 
set forth the custom ; lor lex mererttoria est let terra', and al- 
though plaintiff sets it forth, and does not bring his < u^e 

« Briuirif, \ Buv unil U Cuxon v. l.)oi>»V^Tk 1>nl Assi»)0. 

Pul. 'iAo. ThomsoniU.^Caifip N.P €.307.11. 

|i Cotlifi Y.Kiiifft, 1 II. Bl. 313 . r Aiioiv. pei^ WviMruagti/ C. J. u 

c UiImoii V MihyI, 1 H. B) D P Camp. N. 

3 1791. iU*n Tiiurlow, CU. f Mocadara 3 i 7 

ryrtjC J.audllialU.J. 


(t>l) Where the indorsement by the imyee is in bkokv and their 
is u nieane indorsement betvieen thut mdorseqi^aqi||^^e indorse- 
inent to the hobirr, the holder may fttrike out tl^ indorse- 
nirtitsaiid the indoraemciit^^o bimaelfy and state hmlidf in the de« 
claratioa aa indorsee of the |iayee» and tlm rule HUdMUthoMh the 
innme ihdoraement be* a apccial indoftemeiat, Sdm t. dlarke» 
IVake*!!,^. P. C. ai^ 1 £«b« N* P. Cs IBO^ ^ if a bill be 
ilra^rn |>Hyabte to A* who indotijl^ii to by Wlpit is indonml 
to C.y who afterwards iiidorsea H to the boldfiig^Oio bolder may 
state ill his dechmitioii that the iodorted % A* toC*, 

wlio indkirsrd it ti> Uie hoMesi ha#jf 09 t the ialeniiecliate io* 
dorsemoiibto Bu Chetm tr« Bell»4 
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within it, yet if by the law of merchants he has light, the 

setting ^n the cu^om slftH be rejected us surplusage. 

A bill of exchange ** payaUe to A. or order, value receheHC* 
may be alleged to be a bill for value received tAc drawer. *. 

In an aclioln by the pay^'Of a bill of excdiange against 
the acceptor, ou a hill payable to the plaintiff' or ^der, the 
declaration omitted to allege a delivery to the jmyee; it 
was hoiden on spc^cial demurrer, that the omission was im- 
inateriai, and tiiat the allt^ution that the ilrawer made the 
bill was suilict^it^, for that includeil the delive ry of the bill to 
the payee. 

In a late rase*, where an action was brought against the 
acceptor of a bill payable to ike piaiatlff^s awn arder, and 
the (leelaratioa^ alleged a- delivery of the bill to the defen- 
dant, winch "Ae afterwards accepted. f)n special demurrer, 
because it was pot alleged that the dtfeiutaiit e\er re-de- 
livered the bill to ftie plaintiff, the court wen* of onintou 
tliat there uot ai^ ground for the ohicetioii; for tnc ao 
fcptanc e of the bill vesteil a right in the drawer to sue 
It; and if, afU*r acceptance, the acceptor inipro|K*rly de- 
tained the bill in his hands, the drawer might nevertheless 
hUe him on it, and give him notice to produce the bill, or 
on Ills dtiauU givi* parol evicleiii'e of it. 

Ill an action brought on a bill pa} able* to the pluintiiVV 
own order, it is not necessary for the plaintiff to allege in 
the declaration, that he has in>t made any order for the 
payment of the bill, nor that lie has made any ordi^r for the 
jiaymeiit of it to himself; for a hill payable to a persuii’H 
own order is payable to iiimstaf, if be does not order it to 
be paid to any other; and such order not apjieanng, it \viil 
pn^uined thaa^inone >vas made. 

In an at^ioii by the indorsee agaiii'^t the dnvver for non- 
payment of a bill, , it is not necessary to stale in the deida- 
ration, that the bill was accepted; if stated, howtwer, it 
must be proved, but such proot will bi» supplied liy evidence 
of a promise tofUy the piaiiititl after thi* bill liecamc due; 
because'Siich promise is a» admission of the acceptance^ 

If a bill of exchaiige^ia ^epted, payable a^^a particular 
place^ in an actioA agiutist Un; acceptor, this additkm to the 
acceptance dcM not require to be noticed in the deularation, 
111 B. £L*., part of tlw contract, but merely a memo* 

fi Gt«iit V. M CeWh a M. I Tilt Court of C B. Iim, hnaefer, 

k Onreliill o. Oordatr, y T» ilocHlea it to be inroMMfy. aNunmoa 

I Stnitb e. S^*ii o. Sehiooll, H. 34 Uea. a. a ToQot 

k Jonrs r. Mnrgeii, S CoStfi. ft P. C. 904 

474. 
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ranclum, where payment may be demanded™; neither is it aiqr 
/ground of demurrer if it be not alleged, that the bill was pre« 
snitcd for payment at such placed Pnx)f of presentment for 
payment at the place mentioned is not necessary^ But in 
iluitcher v. Still, Wiltshire Spring Ass. 1813. Wood, Baron, 
nonsuited the plaintiff for waftt of such proof. I'he court of 
B. R. afterwards s^t aside the nonsuit. 

A conditional acceptance cannot.be declared on as an ab- 
solute acceptance, after condition performed ^ 

The form of a declaration on a bill of exchange varied 
ac(N;>rding to the parties against whom the action is brought. 

As the contract of the indorser to pay the bill is not^ 
absolute^, but conditional, that is, in the event of a demand 
made on the acceptor at the time of payment and his refusal ^ 
it is iiifairiibent on the holder to state in his declaration 
against the indorser, and to prove at the trial such demand 
and ndiisal, and that the indorser has had due notice 
tliereof. 

An at t ion was brought by the payee against the drawer 
of an inland bill of exchanges drawn in Jamaica at a time 
when days of grace were not allowed in that island; and 
the declaration stafed, that the hill was drawmon tlu^ irith 
of Decenil)er, 18(X), payable four months after dati', and 
that, att(T it had bct*n aecrepted by the drawee, the tone 
limited for the payment of the bill being expired, to wit, on 
the 20tl\ day of April, 1801, at, &c. it was shewn to the ac- 
<Tptor for payment, who then and there rcfusi*fi to pay 
the same, of which default tlie defoudaiit (the drawer) 
afterwanis, to wit, on the same day and year last aforesaid^ 
to wit, at, kv, had notice; on demurmr, the declaration 
washotdeii bad. In the precctling case it must be observed, 
that the payment was demande<l, or at^least stated in the 
dtHjIaration to luive lieen deinamled, after the projier time. 
In Kushton v. Aspinall, Doug. 070. on a bill payable three 


ni Lyoa v. SuoiliiM, i Camp. N. P. C. 
433 . 

11 Fenton t. Gonntiry, 11. R. £. T. 
ISi I. 3 Cmnp. N. V.0. 6s6. and i;i 
Eiiiil, 439 *, bttt III SttiNlcrMO r. 
Bowc*, u Rant, son. it «<l. 
juasv«)||sdfinurrrr, thotlnimocUMA 
oil a prominsory not^, whereby the 
^left^flaut prottHicd to pay a mini of 
ifiouey on demand at a portionlar 
place, U oofbt tn ho nteneil, that 
the nolo not pr eo e aled Ihr poyment 
at that plant. And in Rom e. 

London Sitliagn oRor 


Trin. T. SiG. 3 . s Camp. 347. wbeio 
tlio note prddttced in evidence con. 
tallied a promiae to pay et a parties* 
tar plact (in the body of the note) 
but the declaration omitlod the 
words scored under, Ld, jEllenbo* 
rough, C. J. bold the rariaacc to 
be ntal. 

o 9 Camp. R. P. C. 637. 
p Langston v. Comey ,4 Camp. 17a. 

9 Rnahlon e. Aapinal^ Doug. (179- 
r Um it o. Enrgos, Privy Council, 39 
June, laos^perGrant, Mnrtor of ibo 
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months after date, tiw pavmout was stated in tlie drcla* 
ration tnhdM been'detiiaiuied^lK'fore the proper time, viz. oti 
tli6 (lay the biB was di&^, and it was umsidered as 
a nuili^. 

If ttm biU. be iitdoncd by ^rgouratio)! from the payees 
care should be taken how such indonemtmt la stated in the 
dedaratiou'; fur in a case wiiere it Was stated in the d<x'la- 
ration, that A. drew a bill iwftble to B.. and tlmt B. iiKlorsed 
it. his owH hand-teritin^ “beutg thertunbi suhsctibtd; but, 
when the bill was produced, it appearad to hare been iA> 
dorsed ./. .S'„ Ajf BrscuiwteM /rom B.; the variance wiA 
imideii to be fatal. But where Uie diclaratioii stated’ that 
tne payee indorsed the bill '* kis own proper hand-wriUng 
being theieunto tphscribed,” ami it a{^arcd lliat the indoraor 
ni^nt was in the wd'W^n^ of' tlto payee’s wife, hut that 
tlie defetidaut, when ai^uainted with tins circuiiistauci*, 
promised to iiay th^ InU; Lord Klleuborotuth said, ho 
thoiu>ht It would Im' too narrow a eonslriutiun of tlie wonls 
own hand, to leuuire that the name should he wiitteii hy 
the party hiiuseli, and he was iiu lined to think, it w uuld lie 
enoncrh to shew tlie inaine written by an untliorizc'il ajpnit; 
hut that, at any rate, the defeiulant eoutd nut Ik‘ alloi^i'il to 
take the objec^n, after a promise to pay, made with a 
kiiowlul«eof all the fnets.-— In I leys v. llesidtine and aiio* 
tlierV M'hrre it was averred that tlie defeiMlaiits areepUsl tho 
blit, and the arh'ptaniv was hy an n^eiit Hius, “torHcsei- 
tiiie and Co. John Wilson:” Lord i*'ltenboroiiph was of 
opinion, that the evhlcnre snD|iorteil the dei'laratioii; ob- 
."ervin", that if the deft'ndants aceeptwl tin* bill hy an agent, 
III contemplation of law, they aen^pted it tlu'inselves: and 
It was a A^neral rule in pleading, that facts iniglit tie stated ac- 
conling to their legal Onect 

In a case where Itdorser’s name had been put on the 
pa)H‘r before the bill was drawn, auil it was stated in the 
<(e<-lanition that the indorssnieni was uiadi* nfler the draw- 
ing the bill, the variam'e was holdcn to lie uiiinaU nal*. No 
wiiere the indOTseniMt was sCatetl to have Im'ii made Ufore 
the bill bedfiane d(ie, and it appeared in evidence to Inive Ixn-n 
made (t/fer the bill htxame due, this was holden not to lie a 
inatonu vansnccL 

\Wa the action is brou^ betweep the immediate ’par- 

“* * * f * 

• IxTyr.%VilM,Sl^.N.P.O. ISO. a srams.N P C.,6a4. 

r.ll«uli«toytiis C* /. ■* UMifWl r. DtHtf ai4. 

% Udfluley’Vs IsMd^ « Ctawjp. tvwiif i emjfs^tis F.C* 

i 119 . « 

AA 



354 


BILLS OF EXCHANGE. 

^ * 

ties to the bill, it U usual tosulnQin such countstas will 
brace tlie consideration for widen the hill has been given; for 
as the bill does n^ merge the <Mrighial demaild, if the plaintUT 
fail in substantiating in evidence the special count, he may re- 
sort to evidence on the common county (62). ^ , 

Proetedimt Deelaratlon,— The i^ain-. 

tiff having 'deenr^, the defendant, if he has not anj^ de* 
fence, either compromises the letion by paying or giving 
security for the debt and costs; or he lets judgment go by di^ 

fault. , , * 

if the holder commences one action against the draner*, 
• • 4 

X Smith V. Wooilrorki 4 T. B. 69t. Sjf. P on a proioii^ory note. Wind* 
bam V. Witbori and Wittdhamv. Trull| 


(69) In Alvea v. Hmlfpion, 7 T. R. 94K where the plaintiif hai] 
dcclureci a|)erialiy on a writicii coiitraci maile in sfarj^aica, and on 
a quantum in<*i'uit, and w|ui prevrutt'^l irom e&tabliHliin^ tiu* spenai 
count, because the contriict, by the laws of the inland of sTumaic«i, 
was void for tlie want oi a stamp; it was holden, tlmt he un;;ht n - 
cover on thi quantum meruit. So where a promissory note hml 
been given fo^ money lent, iiliicli when produced in court wa^ nn* 
stamped* Lord Kenyon, <\ J. permitted the plaintiff to ref over on 
a common count for money lent, by proving that wht^n the mom v , 
for which the note had been given, wnsricmamled of the deft mkinl, 
he acknowledi^iMl the tiebt, T>le v, Jones, Muld. Sittings, l/HH. 
1 EautN H« 5H N, (h.) Wilson v, Ketniedv, I Fsp. N. P. C. 

S. P, In eases of tins kind, if tlw defemUnt rail for a |>ariicuhtr of 
the plaintiff 'b tU'itiaud, ilu* causes of action in genenil counts 
ought to be stated in the particular, otherwiaO tKe plaintiff will not 
lie periiiittcd to go into evidence on them. M'uUe v, Beastey, 4 
E*sp. N. P. C. 7- Kenyon, C. J- If the plaiiitiB'^a part*n*iilar eon- 
voya the requisite information to tlie demidaiit, however inaern- 
rutely it mav be drawn up, it ta sufindent^ uoleba the defendant 
will undertfilce tq swear tlmt If# hob been vnisleil by t)ie iimeCuiaev. 
Ihiv V. Bower, Sittings afler It* T. IDO& Efteuborough, C\ 3. 
1 Cum^ib. N* P. C, 69 0. And although f^egcueral rule is, that 
the pittintifr, who hos delivered an fmpe)rf«ct pjurticular, shall be re- 
atrietcil in his evidence, uiulnot pentiitted Co fw'over any thing 
ultra the coutints of such |>articttlar, yet if the defendant, lu at- 
tempting to defeat the restricted claim of the plaintiff, gives him 
a liobc than he Wsfi at liberty to make Ujir himselL lie will lip 
entitled to a v^*rdtct for idl tlmt is provevi doe to him: wlmt he 
could not have ludsteil on as t|«iight he may receive as a boon* Hurst 
V. Watkia, &t/T« 48 &* 3, B, H. EnenDoiough,tC, J, 1 Camp. 
N. P. C. 68, Bills of j^ticolam are not to be constraed with 
all the Strictuobs of declarations.** Per Slahsheld, C. J. in Browu 
V. llodgsou, 4 Taunt. 190- 
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attS anothi^ agairiat tlie tmlorRoir« the court ill stay all tiu* 
proce6dhii^ upoQ jM^yment of the amoiiut of the bill ami 
the coats of the two aetfo^i^ without !T«;aniinp the costs 
which may been incurred in actions brought by the 
holder against^any other parti^ to, the bill. But when the 
applfii^tioH fbr staying proceedings comes^from the acci^p- 
tor, who is the ongiiml d^aulter, the court will not rtgnrd 
it, except upon payment of the amoiiut of the bill ami costs 
in a/l the actions^ 

When tlie <b femlan^ suiR*rs judgWertt to co by liefatiht 
the plaintiff must, hetbre he is entitled to tinal judgmnit 
ihd execution, ascertain the 'amount of the debt. For- 
merly this was iloiie by cxectilii^ a writ of nii|niry of 
damages; but of lute years, in the courts of King's llench^ 
and Couimou Plens^, in actions ii|>on promissory notes aM 
bills of exchaii^, where it ai>|HMrs on the face of the di»- 
claration, that the aetiona are nroughi on the notes or bills**, 
and the inoin^y iiicntiofied therein is not fortugn iiionev, it is 
tisiial to appiy to the con it fora ra|e to shen cause 'why it 
should not be^ n‘ferred to the nuihti*# in B, U. and protho- 
notary in R., to see what is due for principal and interest, 
and wh/ final judgment should not be gigned thereon, with- 
out execninig ti writ of impiiry, whn h rule is made abso- 
luft* on an atlidavif of Siqryice, unlit's gmwl cause be shewn 
to the ( Oiitrarv, In vacation time, upplication may bo liiatle 
t(» one of the ju(lge<. of B. II. i»r C\ B. at chambers. N. The 
ruU ought not to he ap|)lieil fm* on the day of xiguing intcr- 
locutory judgment, but some itay after^ 

It IS worthy of remark, that the Court of Exc’lnxiiier still 
adiieres to the aiicasit pnictice of executjiig a writ of inquiiy 
(»f damages upon a judgment by tlelauh, in actions on bills of 
exchange an<i prgmiasl^ notes. 

M^liere the bil! of excliange is for fureigti inoney^ #. >f. 
for Iiibli nuiiiey, the court will not porinit the master to 
ascH'itain the value. In* this case, tneretbre, the ulaTiitiff 
must have recounN$ to a utrit of iiKpHry; upon the exe- 
cution of which it* is now Jho£det\^ uotvvitbstandinj; funner 


a ASinifttffl pfr Coriftm, In SmUli v. nwt os s bill of evrbaits^t C. B 
Uoodro^b, 4 T. R. 601 . ' Nof. 179«- l H lit. 

b SlM*pb4»if| V. C^ritr, rsite on ft bill d MI»boitir Noft<l,sT 
of exvhftsge^ B. R. Isne 4 th, 17S1* ft Gordon ▼. (‘orfaoR, R. R. H. 44G..*i. 
4 T. R. 97$. taitVoR 170. ' 

€ Rofthldidi o. Mnos, tisS4Si s pnt* f HftsoMlI t* Lord SI AsoftWoiMv 
sibttorv tUHr, €. B. Isne isth, 1780. R. 87* 

1 (1. Bl 953. Andrews r. «Blftfce, ^ Gmil niMnic, 4 T.R. SOI. 

A A 
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decisions to the contriwy^, that it is not in any^case 
sary to pnwe the bill of exchange, tlie bare production of it 
being sudicient; for by suiicring judgment to go by default, 
the defendant admits the cause of action to the amount of the 
bill. The bill, howrcver, must be produced ^jto the jurjs in 
order that they may see VIrliether or not any part of it has been 
paid. y*’ 

Eoidcfice. , 

In an action by the indorsee of a bill against the acceptor*, 
itjis not necessary for tlie plaintifl* to .prove the haiul- writing 
of the drawer, for when a MU is presented for jiccrcptance, 
the acceptor is supposed to look at theMiand-writing of the 
<lniwec, and on that account he is precluded from disputing 
it afterwards, and cannot give in evidence evenatorgery 
of such hand*writing ((53). 3ut the 'hatidAvriting of the 
iirst indorser must proved, because the acceptor is not 
supposed to look any farther than the hand-writing of the 
drawer^ 

Action by the indci|see against the indorser of a bill of 
exchange*. The depuration stated several indorsements 
prior to that of the defeiidaiit, which was iiiiinediately to 

li SnAwdon v. Tliomaxi, 3 WiU. t$5. k Smith v. Cliestter, I T. K. 054 . Coo. 

3 01. R. 74i. S. C, per v. I.imlo, 0. U. Lomtoii Siniii)»s 

I Jrn^*§ V, Fawirr, Sir. J)4(). c»rnni afler M. T. (i. •». S. HatolianiU 
Rnymoml, C, J. Lomtoh writiiigoftfiitl iiiaoriicf,l»oiiigallr)^‘4l 

Per Bnitrr, J. I T.I(.Sri 5 .S. P, Prr in dfrluiaiioii. 

Damph'r, J. in Pasia v. Ciirc, 4 M. 1 CVilchloo v. Pairy, B. R. J Camp, 
mills. 13- S. P. N. P. C. l!»2. 


(6'3) A hill of cxcbniige was diewu to the dcHbdant, whose 
name appeared on the bill as aeceptor, and he was^ked whether 
it was his hand-writing, la; said it was. and that the bill would fca: 
duly paid: Lord KUonborough, C. J. held 'that this accredited the 
bill, and the pluiiditf having been tliereby itidoeed to take it, the 
defendant could not set up us ,|i defence that his imnie,,.u.4 writu^n 
oti the bill, was a forgery, Lt^cli v. Buchanan, 4 Es|fe N. P. C. 
^26. A forged bill was drawn upon the plainriflT, which he ac- 
cepted and paid to an innocent indorsee, who had given a valu- 
able consideration for thp bill ; on diMTOVoridg the forgery, the 
plaintilf brought an action for money had and received, to recover 
cHick the inoiiev ; it was holden, tdat the Action would not lie ; 
Lord hlaiistiela, C. J. observing, that' it ihis iucumbent on the 
plaiiitiif to have been sadsfied as to the drawer's hand-writing be- 
fore he accepted the biJL Ffi^ v. Neal, 3 Burr. 1354. i BL' H. 

S. C. cited 1 Marsh. 1^*433. Where a bill of exchange pur- 
ports to be drawn by a plurality of persons, and is so declared on, th^ 
acceptor of sucli bill will ncA be iiennitted to prove that the sup- 
posed firm consist!^ of one person on%. Bass v. Clive, 4 Maule 
Ss Bclwyu, 13. 
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V 

the f^aintfflr. A question aroscs whether upon proof of the 
defertdknt's hand-iwriting, it ntn-c^ssary to prove the 
hand-writing of any of the prior in«lorsers, and particularly 
that of the" original payee, v The plaintilTs counsel <xmi- 
tendetl, that the defendant’s indorsement admitted all ante- 
ceilent indorsements; that even if they were Ihtgeil he 
would l>e iiahle; that he was to he consider as the drawer 
of a -new bill of cxcfiange, and that his contract was very 
different from that of llte aceeptor, who only undertook to 
pay to the payee or his ortler, and again^ whom, there- 
fore, a title tlirough the p»y<^ ntutt Ite established. Lord 
Jilllenborough w:ts ^ tiiis opinion, and tlie plaintiff ha«l a ver- 
dict. 


Action for money" paid by plaintiffs, Mmrs. Forsttjrs, 
Lubbock, un4. Co. ‘baitKers for tk'fendant. A bill of ex- 
•■Imiige was drawn on defendant, by one llanhy, payable to 
bis own or<ler, which defemlaiit aixvpUHl, “ payahle at Fors- 
ters, Lui)lKK;k, and Co. London,” the piaintitVs; wdien tiiis 
hill was preseutisl at the plaintiflV houses, it was {K^id l>y 
them, and the action was brought; to recover the sum so 
paid. Plaintiffs proved the acceptance, and the. fhet of py- 
inent, and contended they were intillctl to n'cover witliout. 
proving the indorsement of the ilrawer, which was upon 
the hill at the time it was paid )iy them, alleging that the. 
bill, when prcseiiti’d, being primil fack in a negotiable 
state, they were authori'/c«i to |>!tv it, and wen; not liuutul 
to ini|uir(^ into the title of llte holder; but Lord |{itenbd^., 
roiigli ntle«l that it was nceesstiry to prove the liist indorse- 
meiit. 


^11 an .igtioii against the drawer of a bill", it was holdeti, 
that payment of money into e,ourt, u)kiu the whole declara- 
tion, w'as Kucli an admission of the caust* of tuilioii as supi;r' 
seded tl^e oecenity of proving the. iiaiid-wrlting of the. 
draw'er. 

Wltgrfe notiue of the dishonour <jf a bill has been given by 
letu*r", a copy of Uie icttet, cannot be given in cvideiice to 
prove such notice, unless ^'rc lias biiai notice given to pnv 
uuce tlie original. 

In an action against the drawer of a foreign bills, the pro- 
test being part of' the custom of niercbaiits witli respect to 


in Forbt«r t. CkmeaCf, B. R« t»n«]oa 
mfin H . T* i^ug. 3 Cnia|i, 
N.P.C. 17. 

n Gttltcrii^^ v. Sroit^, 3 Bl. 974. 


Q V. HuNK, i Eup» V. C. 



p Gale tr, 
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foreip^i hilU» muftt be proved ((UK if the bill has been drawn 
for mutual valnt: in the hands of the drawee; but not otlier- 
vvise^ A lyonuseby the (lowers after the bill is due, that 
he will pay it, supiTsedes the nece8sit> of producing the 
protc^st; for in sui‘li ease it ill be presumed from the party’s 
not objejjting to the want of a protest at the time when he 
uiachi the promise, tliat he lias received due noiio of dis- 
honour hy a protest regularly drawn up by a notary. 'I'he 

f rrcocntmcnt of a forei^ bill in Kngtand mmt be prdyed in 
he same nmriner as if it were an inland bill. A notarial pro- 
test under 8< al is not evidence of such presentment *. 

In an action by the holdelf against dmwerK thci ac« 
refitor is a c*oiripetent witness to prove tliat the diawer had 
not any ctfeetH in his bands, and thereby to relieve the holder 
from tn(‘ ncf'essity of proving notice of dishonour ; for though 
by supporting the action against the drawer, he relieves him* 
self from an action at the suit of the holder^ he at the same 
time giies an action against himself at the suit of (he drawer, 
in which (he evidence he lia.s given of the want of consi- 
deralmn will hot a%ail him, for that fart must Ik? proved by 
anotlier witness. 

In an ac^tion by (he indorsee* against I he acceptor, the de- 
fendant rtiav (*all thepa\ec and imlorscr to prove that the bill 
was void iii its cfi'Ution, as Ixsiig dniwn in Loudon w ithout a 
stamp, though dated abroad”. 

^ So in an action b^ an indoiscc of an or ( oinmodation bill, 
payable to the dniwer’s own order, against the acceptor, it 
was hokh*n, that the drawer who had indor>cd the bill to the 
plaiiititf might be a w itncss to pro\c that the bill was given jjiy 
nini to the plaintiff on an usurious consideration, the witness 
having U^en released hj the accefitor *, or, w'ltliout a reltSaae, 

(|. l.cjeg«v Thom, IS Eanl^ 171* a I SlapW Oklne*, I IZiip. N. P C 
Camp. N. P. ,)l(CS. V Pcak«*a 1S4, s%Per Keii. 

r Gibbon V. Coggon, 9 Camp. N.P C y'WtC J. Kc« nho WllWyii t. St 

tSS. Quintln, 9 E«p. M.P C. SM. 

a Cbcamt'rv Noym, 4 Camp. 199 p«r n Jordalac v LaiKbcook,# T.R. (>oi. 
Lont Elknboroufb, C. J x Rirh y. ToppiAg, Pfakc*K N. P. C. 

994 I i:sp.N.P.C. I77*S.C. 


(64) If in a declaration on an inUindbill of evohange, a protest 
and notice thereof be set forth, the plaintiff most prove them ; 10- 
iminuch as protests on iiiland bills of exchange are material, en- 
titling the holder to ooats under stat 9 & 10 W. 3. c. 17. and 3 
k 4 Ann. r. 9. per Lord Kenyon, C. J.tn Boukger r. Talleyrand, 
« JEsp. N. P. C. 35^ 
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lo prove tliat Uicrc was usury in the discount of the bill by 
the witness ^ 

In an action by indorsee ngaiitst drawer, the payee and in- 
dorser was holden • to be a cbniix^ti^.nt witness to prove that 
the defendant had acknowledgeci his liability, and promised 
to pay the bill. 

In an action by the indorsee aa^uiist the drawer of a bill of 
exchaiige, dmwn without CQpsidemtion, llie payee who in- 
dorsed it to the plaintitf, in payment of goods, is a coinpclent 
^witness to prove Uie consideration for tlie iiidbrsement \ But 
in an action by the indorsee ag^U&t the maker of a promissory 
note, without original consideitftfbn, if the paye<? iias betroim^ 
bankrupt, and obtained his certificate subsequently to the^ate 
of the note, he is not a competent ivitness for the defendant^ 

A bill of exchange payable to the order of the drawer, may 
be given in evidence uauer the count for money nad and re- 
c eived, in an action brought by tlic drawer and payee against 
the acceptor*. 

Itcrorcnj of //derwt.— On bills df exchange payable at a 
day certain, ancl not carrjdnic uitei*eston the face of them, in- 
terest is recoverable from the day on which the bills btHtomc 
due ((jo). 

y Ilrarcl V. Ackrrinan, 5 E«|i. N. n. C. h MnurulrcU v. Krnniftf, mH- 

1 10 . ill li. T. IHIkl Cor. llRyky, 

i Stfveni r, Lynch, d Camp, N. I*. C. ih. »». 

c Thonipimri ». Morgan, a Camp. 

Si ShnlllcworUi v. SCcpheiifi, 1 Cainp. 1*. C. |0|. 

N. V. C. 4«7. 


^ 

{ 05 ) general rule at the present day, with n*spfrt to the nl- 
lovvance of interest, is much narrower than it wm* tbnnerly. ^’li« 
modern. doctrine w, that interest ought to be allowed in Umim* eas^ 
only, tlierc is a contmet for |myiuwit of inotiey on a certain 

<la\s H» on hillieof exchange and protnissorj^ uoU*» ; or where there 
has tieeii an express promise to fmy interest ; or wdicre, from iho' 
cottnie of dealing between tim fiurties, it may be inferred, that this 
Was their iiitaiitioii ; or wli^^c it can l>« proved, that interest has 
lH*en actuuUy muds of the money Hence upon a mere siuilde 
contract of money tent witliout an agreement tor payment of the 
priiici(Mil at a certain time, or for interest tp run iniinedjately, or 
luider si^icctal circumstances* whence a contract, for interc^jnay be 
intcFrt^* interest is not allowable f. In a contract for th^ t^e ot 

♦ Per W. JBtleabonMif!i,CJ.in DeUavilJand ? .JSovcrlnink, 1 Cswp. N. P.CsJ- 
♦ Cahon V. Bragg, j* East, 
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Bill was drawn at Barbaclocs on the 8th Februi^, 1800, 
ou a house in London, payable to the plaintift* at sixty days 
sight ; the bij^ was refused aoce^tance on the 17th Aprils 18C^» 
and was afterw^ards presented for payment on the 10th June 
following. Lord ElleiibOrougb Icfk the question, from what 
period the interest was to he calcvilated, to the special jury, 

* who said that the holder of the bill was entitled to <£10 per 
cent on the principal, as damages, and diat interest was to be 
allowed only from the time when the bill was presented for 
payment but in a subseqtient case*, wdien the holder did not 
claim any per ceiitage upon the principal as damages, he^ 
was allow ed interest from th^ time the bill was dislionoured 
for iion-acceptaucc* 

^l^ie-<lrawer of a bill which is dishonournl by the acceptor, 
is not liahlelto pay interest for the time which elapses be- 
tween the day whereon the bill becomes due, and the day when' 
the drawer receives notice of the dishonour ^ 

Fonnerly interest was computed from the day on wlm*h 
the principal l)ccame due, to the time of commencing the 
action; but, according to Robinson v. Bland, Burr. 1083, 
iiitco^sl ought to lie carried down to the day ou which judg- 
ment is signed ((id). 

d Cvaiitt V. Mni’keiitiq, a Camp. N. e* e Harnsoti v. Dickson, ib sc. ii. 

C'. SI. f Walker v. Bninis, S Taont. i240. 


gooiU, although a particular time be limited for payment of the 
price, yet the vendor i» not entitled to iiitertKt on the pri«'e ftoin 
tliat time^. But where the goods are to be paid for by a bill, in- 
terest is recoverable from the time when the bill, if giviRii, w^uld 
have bt^CQtue due, even in an action for goods sold undi'idelivOtecL 
Marshall v. Poole, 13 East, 9iJ. Porter v. Palsgrave, ^ Caiiip.N. 
P. C. 47^* And in such cases interest wilt he allowed, although 
the defeiidaiit baa not accepted the goods, in an action im not ac-* 
ceptihg the goods. Boyce v. Warburtoii, d Camp. N. 'jfp .C. 430. 
Bankers cHiiiiiot charge interest upon interest upon moneylilvanred 
them without an express contract for tliat purpose. Dawes v. 
Pinner, *:> Camp. N. P. C. 436. 

(66) It must he observed, tlwt in Blaney v, Hendrick, C. B. £• ' 
J1 (jSeo. 3. 3 Wil. i20o. 9 Bl. K. 71^1* S. C. where it was Imldcn, 
tlmt in assumpsit «m an account stated merchant and 

inerchant, the jury ot>the execution of tlie writ of innuiry might 
give interest from the day the acc'oum was stated, the roterest w^h 
carried down to the time pf bringing the action according to Wil- 
son’s Report, and down (b the time of the inquisition, according|o 
Blackstone’s KeporU ' 

• Cordott V. Swko, B. R. E. T. SO G. 3% a Camp. N, P. C. 13 East, 410* 
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This period for the computation of interest was recognized 
by Buller, J. in Frith v. Leroux, 2 T. R. .W. where tliat 
learned judge said, that on debts canyitig interest, the jury 
are how directed to give interest in ^niages up to the day on 
which judgment may be signed. ' 

Upon promissory notes payable ii^n demand, interest is 
due only from the time of tnc demand ; but upon promissory 
notes payable at a certain day, interest is due from that day, 
thougn there be no demand ; liocause the person who is to pay, 
is in this case bound to find out the ottier, and pay it at tin* 
day . 

M'licrenioiuy due ou a balance «f accounts is awankal to 
be paid on a partieiilar day, and at a particular place, if duly 
demanded there on the day, it carries interest frotn that day *. 

Wiiere the terms of a promissory nolo are, that it shall In: 
payalile liy mstalinents', and OU failure of payincut of any 
lustnlinent I lie wliule is to b«*come line, interest bccoiius 
payable froni Uie lime of tlie first deianlr. 

lender a particular oY the plamtilTH demand stating that 
the action was brouglit to rwover the amount of a note, in- 
terest (aithoiigli not cianiied eo mmine in tlie partH'ular,) is 
niovtr.tble, as arising out of the principal demanded by tlie 
particulai. 


IX- Of the Nature of, a promissortf Note. — Siat. 3 
and 4 Ann. c. 9. «. J . p/aring jiromissory Notes 
on the footing of inland Bills of Jixchangc.-— 
What are negotiable Notes within the Statute.—- 
Of Banker's Notes. — Joint and several Notee,— 

Comidet ation. — Stamp. 

+ . 

A PROMISSORY note is a promise in writince to pay to A» 
or order, or to A. or bearer, a sum of money, either at sight, 
or at a certain time after sight, or after date, or on dcaiaud* 

fC p^r C«r. Bruckit t. Arcb^r, M, i Blike w. tswrpiice, 4 Erp. P, C* 

6Gro 1 . 147 Elknboro«sb, C.J. 

b Pkiiborn T.Tucliiiiffttm, i Ctmp. N k S C 
P. C. 46s. . 
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It having been holden, in the case of Clerk v. Martin, Salk. 
l%0, and in other cases, that the pai/ee, and in Buller v. Criph, 
6 Mod. 20. diat the indprsoftof a promi^ory note, payable to 
Voider, could not maintun an afitioit against tJie inaker thcreofi 
such note not'being withm the cushooi of merchants ; it was, 
^ for the purpose of encouraging^ trade and commerce, by 
pennitting promissoiv potes to be ne^btiated in like iD^nner 
as inland bills of excnange, enacted by stat 3 & 4 An^ c. 0. 
R. 1. “ That allBotes (d7) in writing^ made and sign^ i[68) 
by any person or persons, body politic or corpprate, or by 
the servsmt or agent of any' corporation, bankejr, goldsmithf 
merchant, ^or trader, usualljr %fitru8ted by them tci sign such 
notes for them, whereby Such person, &c. or their seiTant or 
agent, promise to pay to anjr other person or persons, body 
f>oliticand corporate, 6r omer, or bearer, the idoney men- 
tioric'd in such note, shall he eonstrued to be, by virtue thereof, 
due ami payable to such person. See. to whom tlie same is 
made payable: and also such note, payable to any person, &c. 
or order, shall be a^igriable or indorsible over in the same 
taaniLcr as inland bills of exchange are, or may be, by the 
custom of merchants; and the person, &c» to whom the 
money is payable, may maintain an action for the same in 
manner os he fpight upon any inland bill of exchange. 
made acrcording to the custom of merchants; and the person, 
&c. to whom siK’h note is indorsed or assigned, may maintain 
:}!! action, either against the person, &c. who or whose ^rvant 
or agent signed such note, oragoinstany of the persons who in- 
dorsed the same, as in cases of inland bills of exchange, and the 


(67) It has uot been determined, wlietiier this statute .l»teiio»4b 
foreign notes. In Pollard v. Hemes» 3 Bos. and Pul. 335. an ac- 
tion was brought on a promissory note made at Paris, and payable 
there f.or in London. Tjhe plaiiHiff recovered* and noobiection was 
raised on the ground of jits being a foreign note. In Hiilnet v; 
Morris* London Sittings after M.T. 53 3. 3 Caiiip.ff« P. C. 
an iirtioil vrm brought on a pitguiteory note made at Paris. 
' ihid the plaintift' recovered. The place of date was not meiitionea 
in the declaration ; but Lord EUeubol^ugh held the omission to be 
tmiimterial. * , ^ 

(6b} Declaration that defendant made g 01^ ntanu sn4 pro^ 
pfinscripsH* tt was objected* since tw statute, pkuntiflT 
should have averred that defendant ftgiteil the note; but the court 
held it to lie widl enough* because laid to be written with his own 
hand. Taylor \\ Dowins* I, Str. 3$^ 7 Qeoi P« 
tnurrer. Elliott W|^Coo|m.t, Ld* Beyin. 137& 



BILLS OF RXCHAN0E. 36 $ 

plaiutiflT. shidl recover dajYuiges (^) and cosUof suit ; and in 
case of nonsuit or verdict plaintiff, defendant hliail re« 

cover costs.” 

'I'heforegoiog statute being n remedial law, ami mode for 
the encouragement of trade and comincn'e, the eourts have 
cunstrucxl it liberally. , 

Hence a note, promising to account tcHh JT. S. or order, has 
iKHjtt djihstrued as a promise to pay J. S. or order, and within 
the meaning of the statute *. 

So a promissory note, payable to B.“ (omitting the wonls 
“ or order,**) three months afterdate, was liolden 91 good iiou? 
u It Inn the statute, and it was a^iidged, that it might be dc- 
ckireil on as such i>y the payee. ^ 

So whore the promise was by A.* to pay so muoh to 8., 
for a debt dut* from C. to B., it Was holdcu, that it was within 
the statute, lieing an absolute promise, anct evciy way as tie* 
gotiable as if it had been generally for value rct*eivod. 

So where lh<‘ note was in this form^, ** 1 ilo arknowUMlp* 
that Sir A. (\'has delivered to me all the bonds and notes, tor 
wliK'li 400/. were pawl to hiiii on account of Col. S , and that 
Sir A. deliuTOl me Migorfns receipt, and bill on me for 10/. ; 
which to/, and 15/. os, balance due to Sir A. 1 am still iiw 
dehted, and do promise to pay.” On demurrer to the decla- 
ration, tlie note wiva adjudgecfgcKsl. 

So where tlu‘ note set forth in the declaration was**, ” I 
do cW’knowledgi^ mysidf to bo indebteil to A. in £ , to be 

paid on demand for value rcceive<l.” On deimim^r to the 
dt^^araliou, the court, after solemn argument, held that thin 
was a good noU* within the statute, the words ” to be paid** 

* i 

1 Moil ire V Lta, s Slod sds. 1 Str. wirkr, C J. Mid Ibii point liail brcii 
Ld Ra>ni |340«7« ruled oCrn. 

in Simth V. geiidftl, A T. K. 19^.9 P, n FoppIrwoU Wtbon, B. R. Sir 

per llmnM, C J Cuuniof bom Btllo 904. oii error from 0 11 . 

F.x4^^ Sec bUo Moor v. P 4 U 1 , o Cbodvickr. Alku, SCr 706 

Ca<Tc#ti.Hordu.^S3 shore 11 Catborno t. PoUoo, bcocc M | 

Oco 8 MSS. 


From tilts word damage,** it lias bc^n inferred, that debt 
will not lie upon a promiMojy now, because damageu an^ never re* 
4H>ierediu debt. See 1 Riitr. 312. pl. U» but in Biohop v. 
V<|||ing,2 Bos. Ik Pul. 78. it was holden, tliat debt might be titain* 
taimiby tlie pa^fee against the maker of a fNromiwuiy note, e\* 
pressing a rmisiclerAtioii on the face of it, as whSre it was expreohed 
tft Im* forinluc received. 
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amounting to a "promise to pay; observing that the same 
words in a lease would amount; to a covenant to pay rent 

This statute, however, extends to such notes only as con- 
tain an ahsuluU promise to pay money at all events‘*,(and not a 
promise depending on g "contingency,) and where the money 
. at the time of the giving the note becomes due and payable 
by virtue thereof, (so are the words of the statute) and not 
where it becomes due and payable by virtue of a suUipiaent 
contingency, which may j^rhaps never happen, in ^wfiich 
case the money would never become payable (70). 

On this ground the follm^mg notes have been adjudged not 
to be negotiable notes witbh^ the statute, viz. 

A promise by defendant to pay to plaintiff* 26/.' within a 
month after Michaelmas, if the defendant did not pay the 26/. 
for which the plaintiff* stood engaged for Ins brother 1. B. 

A promise to pay A • B. «£ , value received •, on the death 
of C. D. pmvided he leaves either of us sufficient to pay the 
said sum, or if we shall be otherwise able to pay it. 

A promise to pay money within so many days after the 
maker of the note should marry*. 

• So where the promise was to pay A. F. £ out of the 
maker's money that should arise frd^ni his reversion of £ 
when sol<l ; the dcclaiaiion averred the sale of the reversion ; 
yet it was holden, that the note could not be der-lared on as a 
nogotiable not^ under the statute, because the money was . 
to be paid only on a contingency \ 

A similar decision was made in Hill v. Halford *, 2 Bos. & 
Pul. 41ff. where the promise was to pay £ , on the sale or 

produce, immediately when sold, of the WhiUsiHart, St ' 
Alban's, Herts, and the goods therein, although itvii^ilsaverlf^ 
in the declaration, that the house and goocis were sold. 

i| Willct,C. J. in deliming the opi- t Beardenley ▼. 6aldwiii,-:«^r. .nsi. 
nioii of the court, in Coicban r. ^ Mod. 417. oct. ed. W 
Cooke, II. idC. 9. C. B. W'UkK, 399. o Ciirtot v. Fnucourf, 5 1. R. 469. 
.^Appleby V. Biddle, B. R. H. 3 G. i. x Hitl t. Halford, 9 Bos. and Pal. 4i3. 

^ (in the Exeb. Ch.) on error from 

s lioberUv. Peake, i Burr. 993. B.K. 



k' 


(70) Before the statute of Ann, a promise to pay A. or his as- 
signs a sum of money within a certain time offer defendant sliould 
be lawfully married p» E; S. was holden not to be a good note; 
because to riav money on such a conffngency could not be calM 
trading, ana merefore not within the custom of nlhchants. Pear- 
son V. GarreU, 4 Mod. 242. - 
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in a cas6 'where the instrument acknowledgeit to have 
borrowed and received £ in drafts, payable to the de- 
fendants at a future day, which the defendants promise to 
pan with interest ; it was holden that iliis was a sptHnal agree- 
ment, and not a promisson* note; for the money was not to 
be paid at all, unless the d!ru|ts were honoured 

Uppn an instninieiit in the common form of a joint and 
Severn promissory note, signed by A% fi. and C., tiiere was an 
indd^ment (written, as appean^ in proof, liefore B. aiidC* 
had signed the note) stating that the note was taken as a sc- 
i.urity for all.balaiu es, not exceedii^ the sum sm^citjed in the 
note, wliicli A. might owe to the payee ; that tJie note should 
be in force for six months, and no money liable to he called 
for sooner in any case v an action having been brought by 
the payet; against B., the first count stating the note as payable 
on n^qiiest, and a second as payable six months alKr date ; 
Lord IdUinboroiigli, C. J. held, that, although the instnmient 
possibly might have been considered as u promissoi*y note in 
tlu‘ haiiils of u bunu fide holder, who had rece ived it as such, 
yi*t as iHftween the iiuiuediate pariioH it c ould only be con- 
sidered as an agreement, for as to tliem tlie indof^cment must 
be incorporaUnl with tin* IsKly of the note; and (onHe(|uently 
an action could not Ik: maintaiued upon it without an agree- 
ment stamp*. 

An instrument pnrimrtihg on the face of it to Ik* a promis- 
sory note, pay able absolutely for the price of goods, but having 
an iiuiors'iiifiit upon it (written bi'lore the note was signed,) 
slating Iluit it was given on condition that if any dispute arose 
alKHit the sale of the goods, it should be voifi, is nut a nego- 
tiablt: nolo*. 

A promissory note must be for the payment of monc^ 

only. 

lienee on crrror from (\ B. it was holden that a not^ to 
deliiu rrm horses and a ir/»a//,and pay money at a [lartieidar 
day, cimkl not be declared on :i6a note within the aUitute. 

And asimilar determination was made*, where the promis*^^ 
was to pay 300/. to A. or prder, in ^uod East India bonds. 

So where the promise was to pay J. S. so much money *, or 

V Willianiioii r. N. c Mf»or v. Vgiilot«, 1 G. i.C. B. 

P, C417. Bull. N. P. 27 if. 

f I>«4f r. UncMbire, s Camp. N. P. 4 Smith v. Buliemc, (rcpcMied m U 

C 305 . the urgunMal) in Gith. B. {|9* «itc4 

ji Hfurtlcy r, WiifcilitDii, B. R. R. 59 in •rKmneat in Lnril Bnyin. ia6z Us 

G. 3 4 M. St s. 95. 
b Martin f. CbannU^, Str. 1971 . 
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to reader tho hodg iV. td jttUon before sueh a day, the 

note was Hoiden b&d;’ because, the note was not necessarily 
and original^ for the payment* of .money, but by matter ex 
' pint faetoixtamo a note for payment of money only, viz. the 
body not wing surrendered to prison. 

.3. It must not be payable out of a pi|rticular fund, which 
hi^ or may not be productive.' Statej^Ut of the considera- 
tion, however, for which a note was made, will not it. 

On this principle*, a pfbmissoiy note to pay a sum of 
money three mounts after for value receive, of the pre- 
mises in Rosemaiy Lan^ (ite ib the possession bf T. R. was 
holden a good note within’ Statute. 

. In the following cases the principle before laid down was 
recognized, but the notes were adjudged good. 

A promissory fiot^ was^ven to an infant^ payable when 
he should come of age, viz. on sucli a day in such a year; 
this was holden good ; for, per Denison, J. here is no condi- 
.tion or uncertainty, but it is to be paid certainly and at ail 
events, only^the time of payment is. postponed. 

So where plaintifT declared in 1st count on a promissory 
note (, dated 27th May, 1732, whereby defendant promised 
to nay to H. D. or onler# l.W guineas, ten days after the death 
of nis lather John'Cooke, for value received, which note, after 
ihe death of the father (which was laid to he the 2d April, 
1741), Was duly indorsed by D. to plaintiff ; and in the 2d 
count, on a promistoiy note, dated 15th July, 1732, whereby 
defendant promised to pay<H. D. or order, six w(%ks after the 
death of his Mher, 50 guineas, for value received, the lihcln- 
dprsement laid after the death of the father as 
a general verdict fur plaintiff on both notes, it pw insts^o' 
for defendant, in arrest of judgment, that these ntda were not 
within tiie statute 3 and 4 Aim. c. ft. After three arguments^, 
Wilhhg C. J. delivered the opinion of the court ip Jwour of 
ihe pmhtiff, on the ground that the notes did not;jljPii'ul on 
.^y contingency; that there was a certaiii promidC'to'Wy at 
'^climeof giving the noteb, and tbemoh^ by virtue tnejpeof 
would bCcome due ai^ .payUble one time pr othm*, though it 
was uncertain when that time would omUe; that there was 
not any weight in the bbjedi<m that tb^pUker m%ht have 
^^bimre |Uji .ftiftier, in. which case j^e^tes would have 

• BurchcU V. 8lee<dU;Ul]iWl e Odelim t. Cooke, H. i6G. g. C. B. 

i$4S. citeiitty KSog^CtJ.eTiB. ^ WitMashs; BAnnei oa error in 

we. B,U.M.isG.s.toiisl 7 . . 

([^G^ov.Rrlooa, t, l»6. .1i Sft StTo 1«I7* 
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been of no value, because the same, might be said of any 
note payableata distant time, that tlm timer might die worth 
nothing before the note became payable. He aflded, thauhe 
court thought that the averment of the deatli of ]^e father b^ 
fore the indorsement did not make any alterau^; ^ause 
tliey were of opinion, that if the notes were not within the ata< 
tute ab initiv, they cf^ld not be made so by any subsequent 
contii^acyj 

So where the note was to pay within a certain time after 
such a ship was paid otf; it wtft holden good; because thu 
ship would ceruinly be paid off oqu time or otiter (Tl). 

■‘t 

i Andrews v, Frtiikiiii« tl/s €>«o, i . B. R. 


(71) I»i Strniij»i*'8 r«*|iort of tbit 1 Stn p* 04* Uie opinioit 
of tilt; court U iluts ^iveii : ih« oft‘ the ship in u tluiifip of n 

public nnture« aud tni.s is iiej^otiable as a prouiissorv note/* 1 have 
stutfil Uic case as it was cited by Willcft, C. J# delivering the opi- 
nion of tin; court in Colcbaii vl fcooke, Willcs, 3D9» See also Mr. 
Huim? CmwplicirH argument in Evans v. Umterwooi)* 1 WiU. 2(b. 
where, in citing this' ctisei he states the of>iuioii of the court to have 
been, tiiat the note was within the Statute and iicgoliiible, bevuHti 
the ptitfinp; off the ship tms mordllp cert fin. The siime point was 
decided by ilardwickts C. J* in Cewis v. Orde, Middx. HttttDgs» 
8 t teo. The note was in this fortn; ** I promise to |N|y 
ill at the payment of the ship Devonshire, for value received.** 
AVilli's, C. J. ill Colehati v. Cookei Wtllcs, 39p. says, this ease wiis 
detcrfiiincd on the sadic reason as Andrews v, Fnitiklui, via, that 
th^ shlp ftpuld certainly te paid off ou^ time or other, which seems to 
be Usfe trui re^otM but in the reiwrt of I^wisv. Orde, Diet, Trade 
^Coni. gQftVcopicd hy Cunitingimm, p. 1^7. of Law of Bills and 
l^es, f7tll. I.^rd Hardwicke is made to say, That as 

to the cH>hfing»*ncy of the fmyment, the subbetpient act of the pay- 
ment of the ship 'makes it certain, and therefore, though not a lien 
ah ittitiQg. yit^ sufRcietitly so, and within the statute, by ||ia iaCt 
hapfieiii^jimcr*/’ ami in a MB* note in the |>osbCs6ion of the edi- 
tor, Lom Hardwicke is made to say, as to the tiiiie» this note 
certainly within the statute, if it had been made payable at au|| 
precise future day; and if it be uncertain at first, but reihrr^ to 
a subsetjueiit fact to make It A^ertain, when that fact happens (as 
th this cash it was ifoefred that the ship Uevonsliire was paid), it is 
OB much reduced '1m certainty as if the day had been mentiom^ 
at Arst. Bdt if the promise is to pay out of khy pSrttcular flindt 
is not a personal lien, knd therefore not within the statute***^ It 
may be observed, that this reason clashes with the optnidil of Ae* 
court ill Cotebim v* Cooke, Wiiles, 399. where it was said, that if 
the notes were not within,, the sUAute ab initio^ t^y should not be 
made so by any subseqiitmt contingency, and With the decision in 
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See further on this subject, HausoulUer v. Hartsinck, 7 T. 
R.7a3. 

Bankers* ^h notes, or goldsmiths’ notes^ as they were 
'formerly goidanutbs at that time being bankers,' are 
promissory' notes given by bankers, payable to order or 
oearert on demand, and are stated as suca m pleading. They 
are omisidered as cash, are transferr^^ by delivery, but 
may be indorsed, in which case they my be deHlriredm ^ 
a bill of exchange against indorser, ^t present cash notes 
are seldom made, except bj^ country bankers, their use hav* 
ing been superseded by tho t^roduction of checks. 

Joint and several JV«ire«> 7 <vA note beginning “ I promise to 
pay,” and signed by two pr more persons, is several as well 
as joint*. 

If a promissory note appears on the fare of it to be the se- 
parate note of A. only, it tannot be declaiecl on as the joint 

k Chitty,p. sad* ad* I March v. Ward, PeakeV N.P.C. iso 


Carlos V. Fancourt« 5 T« R« 489. and in Hill v. Halford, Q Bos. 
& Put. 413. in which cases the events on which the notes were to 
become payable were avetVed in the declarations to have taken 

K lace, and yet the notes were botdeii not to \ms gootl. See albo 
[iiif^on V, Long, Baylcy, 7L where it wuj holden by the court, 
that it an instniinent was not 4 Mi of exchange when drawn, it 
could iidver afterwards become one. To the foregoing cases of 
Andrews v* Franklin, and Lewi| v. Orde, may be adtjMlMi of 
Evans v. Underwood *, where the note was to pay 
upon the receint of his the said As’s wa|^, due from hia 
snip the Suflblk, it being in full for lits wages and’^j^^monej^ 
and short4iUQwattcc money, for the said ship; the declaiij|bn stated*'' 
an indorsement by A., aivi averred that the defendant received 
the saijt wages from the said ship. After verdict for plaintiff, on 
motiolf in arrest of judgment, the case of Aiidrews^sjfimnklin 
was mentioned, which Mr. Ford* Ibr the defendant, saidWIl'tiever 
Alj^ti determined. The court said, that they would lo^k iuto the 
'case* mtd see whether it had b^n determined. The reporter adds, 
that the court iucUneil to give judgment for the plaintiff, and 
after looking into the case, did so, ut audioL la J^eardeslcp v. Bald* 
win* E. 15 G. H. B. R. MS. Urn court fai4,^to< as to Andrews y, 
Fnuiklin* if ever was determined* which could not 6nd* it 
mast have beto decided on the certa’mty observed in Che return of 
ships, and which must be looked upon as an event in itself not con* 
Vmgent. . . 

iWik*c59. 






BILLS OF EXCHANGE, m 

iM>te of A. anti B., altliou^b g^iven to seen ft? a dtbt for which 
A. And B. were jointly liable*. 

In an action by A. agaiiiat B. tiixm a promiMOiy note** if 
was stated in the dctiaratmn, that B. and anotner, jointly 
or severally, promised to pay if. It was hoklen, that the 
declanition was .iruod| for^or was aynoiiimons to and. They 
both ptomi^Ml that tiwy Or one of them shouhi pay; conse- 
quently botli and each wen? liable in salidnm^ 

U‘an action il bronjlit on a joint iu»te®, and some of th<’ 
persons nmkino: the note not made defciulanU, ad\nn> 
tauv can be taken of the omissioh by plea in abatement 
onlv (72). 

All aclion was broutyhl aoninst defendant onlv on a joint 
and sevrral noic matio by defendant and one StolblHrl^ Plea 
non assumpsit. iJidV^ndant gave in evideoce an agn*ement 
in writing entered into by plaiiititl' with the assigruHS of 
Stcsldart, then a bankru|)l,* to receive from them tKK)/. in lien 
(n‘8S.'{/. :u'Uialiy ibie from the bankrupt on this note (wtiicii 
vias for lOOL) and on other transactions; and that defen- 
dant was only surety for Sfmhiart. Defemlant obtaimnl a 
verdii t. On motion to scl ilasuU\ it w.xs resisteil on the 
part of the. ddendant, on the grouiai that tiic ugrtHunenl |mt 
an end 1o tin* |»laintiH‘’s riKUwery on the noli*, that the pniiei^ 
pal couhl not be dischargal without ilis«:haiging the surety 
also. On tin? part of the plaiuiitr it was nrgoil, that it 
was not (he nn auiiig of the .ngn*t*.meiit that defendant shoulil 
Iw diwliargwl. But per l,or«l Munsfield, V, .1. the plaintitr 
\va« party to the agreement, and we cannot retn^ive pand 
evidence to, explain it. WfiattWer might he the intention 
of tile {Miitj^a (he prnieipuU’Snnot be reh asini ivitiiout its ope- 
rating for ^15 btaudir of the ^trety. Rule discliargir<l. 

Cufistdi^ratiaii,— It will Ik? pr<*snnietl, that the note baa 
been givjOU #.)r a gou<i aint valuable c(>nsi<lenition imtH the 
contraty^pjH-ar. As between the immediate parties,* want 
or il legality of consifleration inav be insisted on as a de**^; 
1‘ence. ^ 


inSiflrktn v. Walker aiVfl. amiflicr, 7 o iVr llulh r 3. in flvet v. Abbott, 
raiup. iV. e. C. Ly«* Cimp. 

B. K. II. sa G. 3 . S. |^ ; p Gurrtii v. Jfuli, II. R. M. frft G, ft. 

u Keen V. Abboll;*Coiii[p.tt39. ^ MS. 


(7^) This is a general rule. See Rice v. Sltj|jLe, 5 Burr^vGlI. 
and other <.*a«es cited in note (04), p. 115. v 
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In an action by the payee ap:ainst the maker of a promis- 
sory note for 1*0^.*^ which had been g^iven by the defendant 
ns an apprep^e fee witli bis son to the plaintiff, to whom 
the son wa^i bound; it appeared at the trial, that in tht^ in- 
^dentures of apprenticeship no mention ha^l been matle of 
this premium naving been given with* the apprentice, nor 
was there any stamp thereon un prop^on to the value, as 
required by stat. 8 Ann. c. 9. in de&ult of which, . % the 
3<)th section of the stat. the indentures arc declared to be 
void. The apprentice remained some part of his time with 
his master, and then ahsc^onded. It was objected, on the 
part of the dt^fendant, that the indentures being void, the 
consiilcration of the note had failed, 'fo this it was an- 
swered, that the avoiding of the indentures could not col- 
laterally alfect this note; but that at all events it was suffi- 
cient, if there were any consideration to sustain it; and here 
Mie master had provided board anij lodging for some time 
lor the apprentice. But Lawrence, J. was of opinion, that 
thtM'onsideration wasjentire, and that it had wholly failed. 
The Court of King's Bench t:oncurred in 0 |.*iiiion with the 
learned jmlge. 

WluTC thtj action is brought not as between immediate 
parties, and the plaintiff is a A^w/i./ide holder for a valuable 
t onsi<h‘ration, without notice, such illegal consi<leration only 
PS makes the note void ah initio^ viz. gaming'^ and usuiy • can 
b»^ alleged in bar‘of theac:tion. 

In an action by the indoi’sec n^inst the maker of a pro- 
missory note, the defence insisted On was, that the note tiad 
be(*n given for hits against defendant in alotteiy insurance: 
Kenyon, C. J, was of opinion, that the plaintiff iiraa, intitled 
to recover, observing that the iimocent indorsee of > a gamhig 
note, or note given on an usurious contract, could not re- 
cover^ but that in no other case could the imn^ent indor- 
see be deprived of bis remedy on the note; and tj^ a con- 
trary deterni illation would sh&e paper credit to the founda- 
tion'. 

A person, who at the rwpiest of the holder of a note, has 
put his name upon it, ami in consequence thereof has been 
obliged to pay the contents to a bonaJSi^ holder, may reco- 
ver the inOBfy paid from any person whose name is' on the 
note, although he knew that the note wsui originally given for 

q Jarksou V W*arwirk:,^7*r<R« ISI* t liVlnttaiilcy v. Bowden, Middx, sit* 
r Slat. 9 Ann, 1. 14. p. t\np afker M. T. 41 O. 3. fi. R. 

uiui liovyn V. BamfUoti, Sir. t|S$ M:^. 

ft I J Ann, ftt. r. i6. x. 1. ante, 3g3. 

Lowe V. Wellrr, Doug- 733. 
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an consUleratton, vie. for pKtniums for the imuninc«' of 
Selects in the lotterj'*. 

Stamp. — F.veiy promissory note must be ^^|y ■9tamp(*ri, 
that is, wit!i a stamp of the proper value and propt'r tlenoini* 
nation. 

A promissory nam*^ given at the time when the 31 Geo. 3. 
e. g^tt, was the oiity 'Statute regulating the atam|>>duty on 
prornifisorv notes, was hoUlen not availai)le in law, becausi^ 
it was stamped with a receipt staaapa altliough it was of 
value witli that requir^l forji pitwisaory note. 

l or 1 lie amount of the stamp duties on proinissoiy notes, 
sec stat. 55 (h*o. 3, c. 184. 

I’ or titr stalutesJ^ regulating notes given for a less sum than 
five pounds, set*Chitty on Bills, Appendix, sect. 8, ed.!2nil. 


X. Of the Time when a Note ought to be presented for 
Puynunt. 

Pay'm ENT must be deinaiid«*4 within a reasonable time 
after tlie note betioiiies due. Whether a note has l)in.‘n pre- 
sented fiu; payment within a reasonable time is a (ptestioii of 
law, but (leptmdent on f^*ts, viz. the situation of the parties, 
their places of aUsle, and the faeiiity of eofniuunication Uv 
tweeii 

" On pjxwbissory noltfs, payable at a certain time nfrerdate, 
or after ^#ig1it, three days grace are allowed ; conscqiu'iitly, 
payment of sueli notes ought not (o tn? tlenmnded until the 
last of th«^three days, unless it liappeu to be aSuiMyi^, ora 
great l^day, in which case jmyment ought to be demattfied 
on the next prece<ling day. i‘he thnv daj's of gra<*e aiv 
computed exclusively of the day on winch the naynieiit is 
by the terms of the note to be made. It has not been dc t4*r- 
mincil solemiiiy, whether days of gracre are to be allowed on 
notAS payable at They are not allowtxl on notes [lay- 

able on demand. . 

« Stations t, Stratfordl, LniiSv** Sit- y 15 G.. I- c. 51. 17 G. 3. c. 30. 37 

ung% ■ftrrT. T. 3.1 G. 3 . K«iy«» G.a, <■- 

C, 3 . pMkrS N. F. C. sri3. » Darbij*hir« r Farki-r, U 3, 

N •‘huiMlwTlBui V. Fo*‘tcr, j Bon. «n<l b thin iliM'iiiifiril in Clat- 

l*iil > H ty's'l rciuifc i»fi Bilb, p.n;5,c(| i»<J 

B E9 



m BILLS OF EXCHANGE. 

► Where a note is made at a month or months after 

date, \ he ( omputatioii must Ik? (contrary to the general rule of 
law) by calciK^ and nut by lunar months. 

Where a note is in tBc hands of an indorsee, and he de- 
inanils payment thereof from the maker, who refuses or 
omits to pay the same, notice of such reftisal or default ought 
to be given by the indorsee himself* to the prior indorser or 
irKiorsem (if more than One) within a reasonanle time ; Ollier- 
wise the indorser Iwill be discharged. 

A (tion against defend«aatri^ .ip(torBer of this note*, “one 
month after date, I pfcmiis!^ to Wm. George, or order, 

die Hiiin of Tt)7. for valii^'' nkeived.*^ John Hoplcy. In- 
dorsed, Wm. George. 'Hiis note George had given in pay- 
ment to the pfaintiff; it became due 2d May, and on 6th 
May 'tlu‘ plaintiff's l>anker (after three days grace) demanded 
it of llopU y. Hopley desired tw^o or three days time to pay 
it in, nnd f^o from time to time, w'hich ^w'e^ given him, till 
I'itli May, when he told the hanker he could not pay it. On 
the I4tlt, Hopley failed,^ and Ijecanu* a bankrupt. i)\\ plain- 
titV'8 applying to George for payment, (Jeorge told him he 
should have applied l>efoixs on tlopley's first reftisal, and that 
lie now did not think liiitiself liable to pay it, whereupon this 
action was brought. Lord Mansfield, (". J. “ The question 
is, who is to Irear the loss, js Hopley, the drawer, has failed .> 
Now it is so necessary for trade, tliatwhcre a hill of excliaiigc 
is drawn* on pne man, and maile payable to another, that, if 
the person to whom it is payable, cither wilfully or through 
neglect, omits to call at the time it tilcoiin's due, it is the con- 
stant course i»f mercantile <'ustom in the city of London, that 
he shall Inar the loss and not the other. 1 nis likewise ia the 
rule on indorsed notes, which are in nature? of intend hills of 
excliange ; nothing is so certain as thi.s rule, and great incon- 
veniei^e would follow from a different moile of proceeding. 
It hal^en truly wud, that the tew has not fixed any^recise 
time when tiio neglect of the^ indorsee shall be said'to make 
bim liable ; but I remember a case determined, where a hilt 
lieeame due at two o'clock on Saturday afternoon, the person 
who gave the note lieitime a bankrupt at five o’clock on Mon- 
day afternoon; the question was, wheth^^he imlprseehad 
\m aeg/erted to call tor his money, amUtlite hedden, that he 
had. Thepiesent case is not that of lu^ect; 4he note is 
dated on 2d April, consequently becopEute due pa 2d May, 
but by the ciistonoupf tbpeit}^ tbcreui(ethr^da)s of giuce; 
the banker, who the note in his bnds, and who m tliis 

r i V. It. 1S7. ttuft «ncr Tri*. T. I7S7- evram 

«l A»«lcr»«ii % . til* Lo^ MMiSdO, C. i. MSS. 
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case, being the plnintiff's agent, is to be consuiercd as one 
and the same 4>ersoii with the plaiiitiH, comes o!i dtii and tie* 
inands paymeut ; tlie inilors^r uihI ait the purti# live in town ; 
the banker gtves Uopk y indulgence to |)ay it from 6ttt to 
13 th, without giv'mg any notice to the indoi-scr, which, if he 
bad done, it)» would jbavc urged iiie indoriKT to get Ins money. 
Nchfr^bere is no of application. TOe am- is stdl 

strottgfT; here ia an .actual creihl given for ejght days, ami 
tile qiKfstion is, who gave the credit We cannot go into any 
cQusuh ration of lioplvy's cirCuinstaum at the tle y 

jniglit be very liad ; aiul yct^ ift.h4 had been arresteil mx olh 
.May, we cannot say he woCAd not have paid llie money. I 
am thcrefuix' of opinion, that the kiss, (though tins is u*^tiard 
(!ase,) ought to be. lionie by the person wtio gi\ve tile crxtiiu** 
Verdiet for the defendant 

Action against the (huendant as iutlomerof a promissory 
noie% due Mayvotli,. 'rin‘ piaiiitiir provcil the dt:li ii- 

dant's indorsemenr; and also, that in the yau' I1SO7, iluMh*- 
fendaiit being reqiu sted to |iay tiie note, he pronuM^Nl that he 
would, but pniye.<i for further lime, 'rhere was no evideiiee 
of the prewuitiuent of the iKite to the maker, t)r of any not av 
of Its non-payment benng given to tlie defendant, nor did it 
appear that when deferulaiit so proinisisl to pay, i»<* kn<\y 
of any upplicatiofi for payiiient having latii made to the 
inalifi. for tin* tiefeiidaiif. it wasetintendid, tiiat Uie snbsc* 
fjiieiit promise tlid nut dispense with proof of the prcMfiit- 
nieiit and iioiiee, iinh'ss made with full knowledge of tin* 
laches of the holder. 1 iistlie eases liitliert(Mlerule<l iij[K)ii this 
subject, something appoirKi which inigitf be eonsidrred a 
w^er of^y irregtdarity* with n gard to the bill or note, 
wliicli c^td'noi In? infermd from a ineiv iiromisi' to pay, at a 
time when the i>arty, without being aware of il, uns dis- 
charged froih his liability# But Bayb\v J. held, that >vherca 
party tg^a bill or note/ know itig it Iv la dm*, and Mining 
ihaUi^iMras entitled to bavc^jt prewfiiu d, when due, to the 
ncci^ptov or maker, and to receive notice oC its dislionourp 
promises to pay it; this is presumptive evidimv of the 
preseiiUiiimt and notice, ^iid be is bound by the prumisi so 
maxie. V^aniict % t|ie pteiutilll 
But if the drav^or irwidwer, after being amated without 
acknowled^tig liability, merely oilers to give a bill by 
vray of coniprdmiw for the sum deiiiandcil, which pfler is n> 
jeeted, this does not supersede the neecssi^' of notice/. . 

c Tajlor v. Jonet, u Cjunp* N. P. C. # CumSiliif iCPnrocb, a C«in^* N P 

1«S. P- ‘ 
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XI. Of the Declaration — PleadingSy^Evidence — Con* 

cltision. 

The usual remedy on a promissoiy note is an action of 
assumfYsit. In the first count of the declaration, the note 
ou^ht to be set forth accurately, that is, either in the teriiiH 
in 'which it was made, or according to the legal etfect and 
operation of those terms ;.TorAyatiance in any material point, 
between the statement in the declaration and the note pro- 
duced m evidence, wiU be fatal. 

As where in an action On a promissory note«, made ]>y tin* 
firm of Austin, Strobell, and Shirthtf, who were declared 
against liy the name of William A., Robert S., and William 
S., and it was proved that the linn consisted of William A.. 
/>«;/!>/ S., and Williams., it w^as holden that the variance 
was fat'd. 

Where the maker of a promissory nf»te makes a memoran- 
dum at the fool of it**, that he will pay it at the house of \., 
as this (hxs not form anj part of the coiitraet, it is not uei'is- 
sar> to state it in the ileelaration ; hut if it fonn>a pait of the 
IumIj of the note, it must be stated, aiiil it must lH»a\erred, 
I hat the note w as presi nted for payment at that place, e\en in 
an action ns^ainst the maker*. 

In < wdiere Mweral notes luvt‘ luen made by ihcd^- 
fondant, and which are due and |>a\ahle, a c ouiit on eaph 
nott* ought to In* mserted in thedetluration. 

'I’o the special count or counts, such of the coinnion 
counts ought to be addcil as may be aiUiptetl to the circuni- 
stanceii of the cuise. 

AlAough on a count for money lent, or for money bad and 
received, a promissory note may be given in evidentus*^, as af- 
fording a prcsihnptimi that so much money w^as lent, or li^d 
and remved, and although the jury, in case such evidence 
lie not rebutted, will conclude agaiij^t the defemlant, yet it is 
advisable to declare specially on the iiQle; for otlMNrwise, in 
tlie of a^dgment by ’demiilt,i Uie nmei reference to 
master in or protiiuiiotaiy in C. B. kt made to 

compute principal, interest, and costs** 

g Goraou V. Austin, 4 T. R. ^1. ltoelMrv.CwplNakSC«Bi|i.N.P.(;,i 

h Ssundmoti v. Judgi^ S H. m, 

I Sundrrsoav. tlouct, 14 SStt, k Sir. 795. 

Aitiadged on dcmninW. M «hio 1 Osborne T. Nsidk sT. R. 048.'^ 
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Where a note is payable to A|^or cmier> anJ iiulorsiMt, the 
iiulorsi*r IS eousuleitHi as a warrmiter of the note ; ainl, there- 
fore, It IS iieiessary, in an action brought against the iuiIoimt, 
to allcire aaJ prove a clemaufl of the maker Vanil notieo of 
default or n fusai to ijay within a reasonable time bv the holder 
himself*^. 

To an action on a promissory note, any ple:i may b<» plead- 
ed which the law permits to be pleaded to £u*tiuits toniuled on 
contract, e. if. acc<^ and satisfactiun, coverture, infiuu'v , 
payment, statute of iiimtat ions, iss^t-olV, Umder; as to which, 
ante, tit. Assumpsit, s. IVT. p, 144*— 16a. 

an action of assiiiiipsil by A., B., and C., aijfntnst !>.*, 
as one of the iiitlorsersof a promissory note drdwii by K., in 
favour of C\, 1)., (and himself ) K.,4lten in piirtiicrsfiip, and 
by them iiidoisoil to A., B., and C. ; tlefendunt pU^uiltal in lair, 
that C. one of the plamtitls, was liable as an indorser, Uafeihcr 
with D. On speiial demurrer the tilea was lioldcn lobe 
gooii; Lord Linon, C. J. observing, that the subject of thiH 
plea uMild not liu\e U^eii pUadtd in sbaUiuent ; becaiuH* a 
plea 111 abatement ottelu to give a lictier writ, not to shew 
that the pUuatdVcau liave no actum at all. 'riieelfect, how- 
<\er, of a judgment for the deft iidant would he, that if a man 
ma<le a note to Iniiisi If and others carr> mg on htismesH under 
u paitK'uiar him, and that nartnersinp was dissolved, the pro- 
missory notcM <juld in itiicr iicpiil in suit as hiicIi, nor enforced 
as an njintahle agie<*mciit, Wcaufs* on a proiiiihKory note 
btamp. (’onsiih ring, thereidie, the fjuaiitity of c trculatiiig 
paper m tins ( ountrj , standing under the same ctrciiinstaiif e.s 
with the noti' m ({tuition, the c*onws|neiic’e of suc-h a dec’inion 
might behigitiy injurious. llowe\i*r, tliec*ase of hlollatt v. 
Van Mitleiigen^ was unaiiswenibic. 

Er/dewr.— I nail action on a promisiory note, to winch the 
general issiu* is pleailcsl, the piamtdf must prove every tnaie- 
rtal aih^tion m tiie declaration. 

It is a general rule, that td prove the* f oii^ract the original 
note must be prcNliiced in evideiuv. I'Ins rule is disiKtiiM^cl 
with in snecual cases only, as when* it can Ik‘ prove<l, that the 
note has been lust or destroyed by the defendants or that it 
itp>in tluMiands liie defipmant, and ihnt he hus had uoUce to 
produce h*. Inl&iese cases a copy of the note^ or parol evi- 
dence of tt eontspU^ may be received. 

m AdjiMriMm C. B. B. 4 0*S. cfte4 O S|iUii«bri«S r. Ktwwn, S Bos. Sc 

lnrUe7C.i. in s Str. ia47< rteog* PnL iffO 

nhtd hr Lord ftlMitScll, C.J.me p OjrO. h B.B. i Bob 3t Pat. U4.u. 

Barr. 6;6. (r.) 

a liodml V. Bfoira. i T. R. 167 . a 73i. 

r 9 Bm. a Pul. 3 c^. 
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The remaiiiinpt eviri^^nce peoessary to support the a<‘tion 
will vary according to the character in which the parties brinf^ 
tlie action. 

In an action tiy payee against the maker, the hand-writing 
of the maker must be proved by the subscribing witness, if 
any; if not, by some person who is competent to prove such 
hand-writing. In an action, by ^rst indorsee against tlio 
maker, the same evidence as in the preceding ctisej together 
with proof of the imiorsement to the plpintift', will be iiecc's- 
sarv. In an action against an indorser, proof of the hand- 
writing of the maker, or ofaQ|^iilldk>rser prior to the flefenclant 
(exc*ept the iirst,} unless specially alleged in the ilcclaraiion, 
is not necessary ; but in this case it must be proved that pay- 
ment was duly demanded of the maker, anti that the maker 
refused to pay, or made default therein, and that notice of ^ucli 
refusal or default was given to the deftndaiit witluii a rtason- 
able time. 

In an action against the maker of a note, although the pro- 
mise. he to pay the money at a particular plaet*, it is imt lu- 
cessary to proven prosunitnient at that place*; if liie place of 
payment be mciiliotied in the muigin in* at the foot of tin* 
note*. 

If a lull ho payable or indoisul spec ially to a firm, (*\i- 
deuce ruustU' givtMi that tin* hr^n consist^of the pc I'^ous who 
sue as plaintiffs; if tin' indoiscmeot he in blank. Ord 

V. Portal, tiCaihp. N, P. i\ 

A. being in luscilveiit circ'umstam i*'", H. undertook to be 
a security for a debt owing fiom to C. by mdorsing a pro- 
missory note made by A. pa\al>le to B. at the house of D. 
'I’hc note was acyo»*d»ngly so made and indorsed, wUh the 
knowledgi^ of all parties. .Inst Indore it bc'came din*, Ik hav- 
ing btW informed that D. had no effects of A. m his haud.H, 
desired P. to send the note* t*i him, B., and said he would 
pay it, B. having then a fund iii his Imiids for that purpose ; 
the note was not^presented at Df» house tdi threv days attcT it 
was due. It was hoick lu lhat C. could not inamtain^an action 
against B* on the note, not having used due diligence in prt*- 
senting the note as soon as it was due to p. dor payment, and 
in giving immediate notice to of the nq|g«fMiymenf by D#; 
for B. had a tight to insist on the strict rule of law respiting 
the indorser Of a note, notwithstanding the |wurticu)ar circum- 
stances of the case. 

In an action by a is«coii4} third, or ai^ subsequent indorsee, 
against the maker, wbf^ thg Qrst indofSemeiU is in blank; 

Nirbolk r CAmp. K. F.CL t Frlcc v. Mitdidtk 4 € 2 aai|»Sw 900. 

49a But ace ^uMkraon v. Boirci, « Nidwlaon r. Gcall^ 9 la. Bl. 6 o<>. 

autc, p. 374. 
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ns the plaintiA' is not bouiul to set forth any mclors^nitent, ox* 
<*ept the first, but iiiuy strike out tin* others, if he adopts this 
course, the proof wilt be the same as in the prerx^din^ case ; 
'but if all or any of the indorsements suLisiXpieiil lo the first 
are set forth, tliey must be ptUved. 

The defeiukint caiiiuit pfive in evident'e a parol asrn'emoiit 
entfMd into when the note was made, that it should U* n^- 
newed, when it became due* ; for this would be iiicor|M>nti ini^ 
with*^ wTiiten <H>ntractan inrou^ruous parol condition, which 
is contrary to tirst. principlegi' 

An iiulorser on a noter/w*hf> Kss rercivcHl money fn>m the 
payee tu lake it up, is a conifH^teiit witness for the maker in 
nif action airaiiist him by the indorsee, to |mwe that he had 
satisfu^tl the note, heni^ either bablo to the ptaintitf on tin* 
note, iftheuelhm is defeaUxl, or to the defendant Ibrnionev 
Iiad and rmnvtHl, if the aelitm siMveeds; and liis Indin* a|sl> 
liable. 111 the latter eas*', to roiniHmsate the defendant for the 
co^lsineurrtd in the action, by aucli noiwpiyment, ituikeK no 
ilitlV reiice. 

In an ai'tion by tlie indorsH* auaiust the maker of a promis- 
sory note* w itluKii uri^iiuil eousiderat ion, if the payee has 
iKcoine l>ankni[)t, aii<l obtained Ins e(*ridteate siilisefpiently 
to tiicdute of the note, he is not a (funpi teiit uitness lor the 
def<Mi<iant, tor In* is iio longer liable to the pianitilf; imt 
nould he liable to the defendant, if tin* latter win* ohhned 
by this aetioii to pay tin* promissory note drunii for his ae- 
‘Commodation. 

Conciusion , — 'file liinitK preseriinHl to tins alirid^nienl w ill 
liOt permit the iusc^rtion of any more ciimh under this head, 
nor indeed is it in*cessarv ; for althoij;[r!i a proiniHsoiy note*, 
while it roiitinues in its oripiml shape, do 4 *s not hiar any ri> 
seiifcluinV to a bill of exchange, M*t \Vlien it is iiidorHi*d, the 
ri*semblanee liegiiis ; for then it is an order by tliCvjitMiorser 
iijK)u the mukerof the note lo |wy lo the indoisix*; the in- 
clorst^r is as It wenSfcthe dniwer, the maker of the note the uc'- 
ceptor, and the iinlorsee the |)ayee. 

From this resemblance Ijftweim a bill of exchaiHreund pro- 
niissorjriiote, it follows that many of tite rules wliiHi are ap* 
plicabicto Sills of/exchi^e/ liofd also in the case of promis- 
sory noteSi * " . 

% Horn T. Graham, S Ciwip» H. P. C. a srafin<Jrrtl v. Kraurtt, l^sdwi tii> 
&7. T.4(|G a. HayIvyJ. i 

V B»ri Y. K«r»liaw, ^ Eaa|»4S8. rrriia* Cl^h|s N* 1* 4oa a. 

by Sir W. Grant, SI. B. m h Per Lord SSanaSrfiK',!. fleytin v 
Paul r. — » — > admimafralor of Ha- AflamMii, 9 But*. 67 O. 

inilUNi^ Prity Couscili ig Juat, I0o$. 
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CARRIERS. 

1. Of common Carriert and i/ieir Responsibi^ 

11. 0/ Notices given l^etmmoH Carriers for t^g^ur- 
pose of limiting t/ieir Responsibility, a^td the 
Manner in which such Notices have been con- 
strued. 

HI. Of the Lien of Carriers. 

1 V . By whom Actions against common Carriers ought 
to be brought. 

V. Of the declaration. 

\l. Of Payment of Money into Court. 

Vll. Evidence. 

I. Of common Carriers and their Responsibility. ' 

IMastkrs* and owners of ships, lioymcn, wharfingets,^ 
lightermen, barge owners*, proprietors of waggons, stage 
<*oa<'he8 ( I ) &c. are denoniniateu common earners ; and by 

e 

a Mrtrf« <r. Slue, s Lw. r»9. c Rirli ▼. Knecland, Cro. Jae. 330. 

b Maviof V TuilU, 1 Stiirkie'a N, PX. Hob. 17. S. C. 

7v\ 


(I) It was ruled by Holt, C. J. in Upohare v, Aidee, B R Lon- 
don Sittings, 11. a^W, 3 . Coiuy* 95 that a hiubuy coachman was 
not a common carrier within tlie custom of th^ fcaltn, and could 
not bi‘ cliarged tor the loss of a passenger's go^s, except where 
there a as an express agreement, and money paid for the carri^e 
of the goods. And in Middleton v. Fowler, Salk* 989. there was 
a like determination by HoU# C. J. at N. P. in regard to $tage 
coachmen, except such as todt a distinct price for carriage of 
goods, as well as persons. But in a late case of Clarke r. Gray, 
4 &p. N. P. C. 177* where an action was brought against the pro* 
psietor of a stage coach, to recover the value of a trunk which had 
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(1m? custom of the realm*, that in, by the cuniiuou law, an* 
bound ('£) to receive and tnirry the ^IhmU of the suhjei't tor a 
reasonable hire or rewanl (3)' to taKe due can* of then» m 
their passajic, to deliver ttiem* safely (4).and hi the same con* 

d 1 Roll. Abr. j (C) pi i c Rcr l*opli.iai| i* J Owen, 57 


Iveniost while the plaiutifl* wais travelling in tlie defendaurs roarh» 
the deleiiduiit proved that he had |j;iven notice, Uiat he \viiiihl not 
he liable for any |iura.‘l of above ifd vAlue» unh^ss paid for w sueh ; 
it wjis however c^iiteutled fof^1t#ittlff, that tliin notice applieil to 
the case <d‘ jioods sent to l)e carried only, and not to the ca.*<c of 
passengers* Inggagc. But Lord Elhnhormgh^ (\J* Raid, that it 
had bt*tni decided, tliat the liisriracri* of passengers came williin the 
exen|»iinn. So |mm* ( ^haiiih^, J. i Bor, ik l*id. 4lJ|. It iRisbecTi 
dett riniiied, tliat d' a inanTnivcl in a cottch, and take bin 

ptirtinutiit au wilii him, though he lias hia^cye U|>ou the imrimaii- 
tcau. u: t!ic nirricr is not ubMilvcd from his rcHpoiiMibility, hut 
will he tiaiile if (he |H>rtitiaiittHni he lost.*’ If u coachmitn euin- 
inoiily carry good*«, and takes money lot* so doing, he will be in the 
sane* ease w ith a coiiirnnti carro i, uiiil ir a eatrier for that |>iirpOHe, 
wilt 1 hi!!’ the gfHxis arc a pamsenger’s or a Htmiiger’s. Nisi IVius 
opinion of Jones, J, in Lovett v. Hobbs, Show. P27« 

( J) An action on the rasi* will be against a eotninon carrier for 
reiusinti to carry goods after an oiler of his hire. Jackson v. liogers, 
‘J Show*. :jj7. 

(.3) In an action against a eomrnoii rarricr for losing a box by 
negligence, a motion wan tnaile in arris^t of jiidgiiieiit, bt*catiM' a 

1 >articnlar siiiu wiu not inentiomil in the declanitioii to he paid for 
lire, but a reasonable rev^a^d only; the dt'c'lamlioii was holdeu to 
be well etiougii, for, pf'rhaps, theiv was not any agreeuieni: for a 
aum certain ; yet us in such case the carrier may inainmiii a fyaan* 
ium meruit f he is e(|ually liable, as where then* is an express agrc'e« 
tnent for a particular sum. Ihisfurd v. Bustard, U Show, 81, 
Agrei^l also in Lovett v. liobliR, '2 Show, 

( 4 ) In Golden v. Manning and another, 2 Bl, Hep, 9l0. where 
an actiim was brought agaiust curriera for not delivering goodai 
%vitblii a n*asunable time, tbc «|iU'siioii was* agitated wbetlwr it was 
the duty of carriers to deliver as well os carry goods. Tlie court 
clectiiied.giving an^ opinion on tfu? j^neral question, conceiving 
that under the tpectal circumstanceft of tlic case iheu before thcfn, 
the defendants were liable, because it aptjeared tliat tlieir general 
course of trade was to deHver goods at tne houses to which they 
were directed, tlmt> they received a premium, and kept a servant 
for tliat special purpe^, and that ib^ must be understood to have 
contracted to carry the goods in <iue8tioti, on tlie same terms, and 
in the same manner, that tlicy carriotl the goods of other persons. 
Csould^ J, expressed an opimoii, that all carrion were bound to 
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dition as when they were received, or in default thereof txk 
make compensation, to the owner for any loss or damafi^e which 
happens while the goods are in their custody, except such 
loss or dahiage m arises from the act of God (d), as storms, 
tempests, and the like ; or of the enemies of the king. 

In an action brought against a common carrier. by water^ 
charging the defendant with negligence, it was hotden to be 
no defence, “ tliat the ship was tight, wdien the goods were 

K lm^etl on board, but that a rat, by gnawing out the oakum, 
ad made a small liole through which tlie water gushed on 
the ground that whatever was not excused by law, was to be 
deemed a negligence in the carrier, and that he was answerable 
in all events, except where the goods were damaged by the 
act of (iud, or the king’s euemies. 

So where the proprietors of thj,l'rent navigation*^, had 
undertaken to carry gcxKls from tliili to Gainsborough, and 
the vessel, on lK)ard which the goods were placed, drove 
against an anchor 4n the river Humber, and sank ; it was 
holden, that the carriers were responsible to the owner of 
the gfxids for the damage sustained ; although it was proved, 

f DaN’v, Hall, i WiU -* 9 \, lion v. Woo«l, R. 2.> <», 3 , B. R. 

g Pru|ii'u'ton< ut* tli«; Trent Na%ij;fi. a Esii. N. P. C. IJ/. 

,y,,, 

give notice of llio arrival of gowls to the persons to wlioin they were 
ronsigtied, whether hound to deliver or not. In Ilydev. the Trt'iijl 
and iMers«*y Naviyiition Gom(iHny, 5 T. R. 3nb. the general qiies* 
tion, whether u « urrier was bound to deliver the goods to the persoi> 
to wh<mi they are directeci was again agitated ; Ashhurst, JBuller, 
nn<l (nose, .Is,, were of opinion tliat a carrier was so bettind; but 
Kenyon, C. J , appears to have inclined to the contrary opinion. The 
special circuinstatu?es of the case (which see post, p, 3R|.) rendered 
it itnuecemry for the Court to decide the general question. , 

(5) Tile plaintiff^ put goods on hoard the hoy of the defendant, 
who was a common carrier ; coming through , bridge, by (| fifidden 
of wind the hoy sunk, and the goods were spoiled. rratK C. J. 
held the defendant not answerable ; the damage having been oc- 
casioni?d by the act of God. For, though the defendant ought 
not to hav« ventured to shoot the bridge, if the g^eral bent of the 
weather had been teitipestunus, yel this beiiig olll^ a sudden gust 
of wind had entirely varied tfie case. The plaintiff’s counsel 
having offered Some evidence, lhat*if the hoy had been in a better 
cofidtiiun it would not have sunk, tbo Chief .fustice said that a 
carrier was notoliliged to have a new carriage for evtry journey ; it 
was sufficient, if ho provided one virhich. without any extraordinary 
aci'idciit, (sucli as this was) Would probably perform the journey V 
Amies v. Steplieas, Str. i$8. 
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that the aci Went was occasioncrl by the ncirli? 2 :«'nce of the 
persons on boar^l a barge in the river* who had not put a buoy 
out. to mark the plaf.*e wiiore the anchor Jay : the court, ub« 
serving, that there was a degree of iie^ligencb in tlte master 
of the vessel also; for his not st'ciiig ilie buoy ought to have 
|)ut him upon inquiring more ininuudy al)oat thcauehor : and 
even if there had uot oeetrany actual negiigi^nre* \vi negli- 
gence in law was suflicient 

A Common carrier beiiu!: an iosnit'r in all cases (except 
the two before meniio?tH) is lesponsible fora km 0(<*asoiuil 
h\ aerideiital fm% provided suclljdas bapfietts wliile the gcKxls 
are remaining in Ins custo«jy ((ij as n tommon tarrutr. 

As wluw the «<xxls intrusted to* a rommon carrier xvere 
consumed by an accidental firt'*, coniinunic’nting to a l>ootb 
wheiv the g<»ods had l>ecn dcjiositccl by the carruT in the 
course of the journey, it was holdeii^ tliat^tlm carrier was 
liable, although the jury found, that the goexts were con* 
suiiu'tl without any actual negligtiiee oh the part of tljo 
earner, 

» 

So where common carriers from A, to B *. cbargiHl nml re- 
ceived for t'artajiu* of gooils from a warehot;se at. B, (vvUern 
they usually unloaded, but w iiich cli<l not l>eloug to them) 
to the Iwuse i»f tin* consiun* e in B., it \\i\s holdcn, tiny were 

h Forwiii’J T. I'iltuvit, i 'I'. II. '^ 7 . i Hy1»* v. TrnU nml Mei^ry Nuvign- 

lim», •» T. It. 


. (6) In an action t»y the Fii4*t Indtu Conif»ttiiv ag^iiujiit a lightrr- 
inan.on ati uiidt;lakii»ir to ejifry thr liitvoii the river tVoiii 

tlw ship to the ^'oin|>any’^mjiTehouM*>, it appeared!, tlait it wsi?« the 
U?4.ige of the i^Miipunv, on the uimhippim; their gocMit*, to put an 
offietT, called a guaniiaii, in the lighter, who, as i^hui uh Isdiog 
taken in, puls tlie coiittMiny*H hx k on tite hntcln>, and goev Sritli 
'tile goods to see iheiii wifely delivered ul the walKthuuMf. 'f bi>i liad 
been dodi In the pit^ut lase, and |>url of the were lo»t.— 

Haynioiid, C. J. opinion, that thii^ didervirfroiii thscoinitioii 

Ga»e, this not being any trust in Uk: defeiidant* and the goods were 
not to ^^^iwider^ us ever having been in his jioiMkessiou, but in tho 
possesHiou of the C^ipany^s •enront, who had iiiied Uie lighter to 
use himself; lie thought, thcreibrey iltut the uirtion wa# tiot mpsiu 
tamable, and tlie plaintiti^ were ncm-suited. La&t India Coaipatiy 
V. Fulleii, Str, H was obsened by Chatnba*, J, in 2 Bos. 
& Pul 4MI. t^t the foregoing decisioii pr<K;c!edid mt tlie usage of 
the Fast India Company, who ne^-er intrust the tighterDien with 
thdr goods* but give the whole charge of the property to the 
ofKc'er, called the guardian. 
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TL^poiisibU^ toralofis by an aocuicntal bre whili‘ the ffoods 
were in that warehouse*; although they allowed the profits of 
tile earta^e to another person, aiwl that rireumstance was 
known to the consignee. 

But where the goofis are not remaining in the defendant^ 
custody as common carrier \ he is not liable; as where the 
giKxls liad iKJcn cmrried by the defendant from A. to B. ami 
there dcposinrd in his warehouse, inendy for the I'onveniohce 
of the owner, until they crould.be forw'anicddiy another con- 
veyaiKH*, (the owmer not payn^ Uic defendant any thing for 
tiu* warehotiCK’ room) and were ibonsiiiiied by an accidental 
lilt' tln re, it was irolden, thaje the defendant w;is not liable. 
And it lijw been hoideti, that d carrier may exclude all respon- 
sibility fora loss by fire, by a notice to that effect*. 

IF a common carrier be roblied of tlie gooils bo shall 
nnsw<>r the value of them ; for hathict his hire, there is an 
implied undertaking for the s;ife custody and delivery. 

Where a |>erson luulertakes to cariy gorxls safely and se- 
<Hir<‘ly ", he. will he responsible for the damage tlii?j' sustain 
in tlie carriage through his neglect, though he is not a com- 
mon carrier, nor has any reward tor his lahoiir (7); and tliis 

It Gamulf V. Trent wul Merary Navi- in j Iwit. ho, « WottilU^iA* v. Curtir«, 

CiitKui, 4 T. K. .'»8| I n«l. Abr. j. <<’) |»l 4. S 1 *. 

I Mu% iiig V. To<l<J, I SUvktr, N. I*. C.71I. it f. flcriiunl, l.urd Kuyin. (nuj. 


(7) lniis|ietMul ui'lion <mther;w', wherein the plaintiff declared 
limt, wlieremt the tleleudHitt hud undertaken to wirry h hare for the 
plnintit! from A. to H., yet the defendant earned the imine so negli- 
gently, Umt he lost it by the way, to tlie/lainage of tlie plaintiff of 
i^in. Oil demurrer to the deeUration, it wiis objected by t Jawkiiis, 
SiTjeiwit, llttit the plaintiff had not declared on the general custom 
of tjbie realm rolating to curriers, and, thcretW, the defendant must 
Im* taken to Iw « private parson ; if so, tliere was not twiy coiisi- 
denttion laid, iind coiist‘i|umtly t\w promise was merebr mttdum 
tiaclum. ‘itiiy. The plaintiff luui not set forth a delivery of the 
hure, upon which the promise was tnnde; and for the breach of 
which prouiise tin* u('tio*i was hronght. Prolan and Revnolds 
(the only itulgt*s in court) as to tin' first objection admitted, that 
die defi'iidant imist he taken to be u private pefsoti; but it was da* 
t'*nntiud in v. Bernard, that a private persmiwaaanswerabte, 

if he undertook the carriage of goods, for a tnbfeasaiice, tliougb 
there was not any consieferatioo ; and the only difference araa, that 
H i^iunnioii rarri^ was obli'^^ to iiiidertake the carriage of goods, 
and u private person was not ; but if a private penam voluutdrily 
nndorti»i»k it, he was by* laar answerable for dainai^ arising from biS 
neghgein'e. As to tliwf second objection, the court said, that the 
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rule holds, although the plaint itf, for greater cant ion, sends 
his servant with the goods, who pays a (M*nioii for guanling 
them, because he apprehends danger of their being sioU n*. 

CoJtch owners are not liable for injuries which |rsKscnircrs 
may sustain from inevitable actndents, as from the oversetting 
of the coach from the horses taking fright, there not lM*ing 
any negligence ill the driver ^ ; but otlierwiso it is, if there Imj 
iiegUgeiice in the driver. 

The |#oprietors of a mail coach are answerable for an in- 
jury sustained bv a passimgeft thitiugh the miscondtirt of their 
tlriver. White V. lioiiltoii, Pdake*a N. P. C\ 81, 

A„ a stable kee|)er, let to B* four Itorsi^s to dntw B/s car- 
riage fnaii C. to D, 1'he horses were rode by A.’s w'rvants. 
'I’hrough ^heir negligence, the carriage of I, S. sustuined an 
injiir\\ It was iiol<lcn, that I. S. might maintain an uciion 
against A, Sarnmcll v. Wright, 5 I'sp. N, P, C\ 2b8. 


II. Of Notices ifiven by common Carrien for the Pur^ 
pose of limiting their Jlesponsihiliiy^ and thd 
AJanner in^ichich such Notices have been 
construed. 

Tin: general responsibility of c ominon carriers iiinler all 
circumstances, t*xcept tiiofu* iu'fon* iiieiUioiiCMi, has iii<liic<*d 
them to make s|aM*ial I’oiitracts h>r the carnage of genwis be- 
yond a certain value, ami to n‘<|uirea priinitim in pn>portioii 
to the risk. In this rase, if the preiniiiin is not paid, the 
carrier will not U? answerable (H). That the public may 

o RobiiMmi V. DiinmoiY, 2 Bofs. and p Akton r, Ileafcn, 2 Eap- N. P. C. 
Put 4 U». 


•lelivery was trnplied ; for it was statwl, that the clefendant had 
carried the liarc |nirt of the way* which h»» <rould lait have done 
witliout a ^1’tverv ; hthI as fbr tm* brear h of prointse, the action was 
not bitiugm for dmt, but for tlie loss of xUv liiare ; the protnise wus 
it]du4*eiiiefit. Accordingly thc)- gave jiidgnient for the plain- 
tiff. Hutton V. Osbortiei B. H, 0 (». ‘2» MSS* 

(8) A bag sealed was delivered to a carrier* and said to 
£iOOt wnd die carrier gave a recotpi for so inueh* when in fact i? 
<»ntaiiied jf40U: tbc currier pas robWl; it was ruled by llolt.C.J, 
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be iiifoniicd of the nature of these special undertakinj^a, it; 
is usual for curriers, either to insert in the newspapers, or tof 
distribute hand hills,, or to place in a conspicuous situation 
in the office, or other place appoinUn) for the reception of the 
^oods, an advertisement in the form following: •* 1'Ake notice, 
that the proprietors of coaches, &c. transacting business at 
this office, will not be accountable, for any passengers* lug- 
gage, monev, plate, .jewels, watches, writings, gootls, or iw^y 
fiat'kage whatever, (if lost or damaged,) above the jaluc’^of 
6/. unless insured and paid for j#j; the time of delivery. (P). 

The valiility of these getferal^itoUcea waa> questioned in 
a )no4lf.‘rn case**, aarl it was iiisistoil, that they were contrary 
to the policy of the common ISiw; and that it was the duty 
of the carriers, if the ivward was not adequate to tlu! risk, 
to make s|H^ciaI acceptances of the gooils in surk case, at a 
ratt‘ proportioned to the value of tite gcKKls. But by Lord 
i ;ilenl)orough, C. J. (who deliven^d the jiidjgmenl of I he 
court) “ considering the length of time during wliicli, and 
the extent and universality in which the practice of making 
such spci ial acceptances of gcMnls for (carriage by land and 
water has now prevailed tii this kingtlum, uiwUt the ob- 
servation, aiwl with the allowaiicte of courts of justice, and 
with the siuictioii also and countenance of the legisratuic 
itself, wliic li is known to have* rejeetc^d a bill brought in 
for the pur[MJ5ir of narrowing the carrifr*s res|K>nsil>ility in 


t| V. WilUn, 5 R. .'*07. Stt iilao I*yoi» \\ Millit, .*> Pnff's R, 

423 . whcif ihc Miiiit; wa». uiatlc, Imt the roiut tt;d not i^iivc i»uy op’mion 

upiiii it. 


that he should be aiiswcrable only for X*‘20f), for his reward ex- 
tended no further. Tyly v. Morriee* l*orth. 4H5. If a bc»x is de- 
Vo ervd to a eicrrier generally, and he accepts it so, he is answ'erable, 
though the parly did inU inforiit him that there was money in it; 
but if tlce carrier asks, and the owner siiys, there i« not any money. 
Of if the carrier accepts it I'oiiditioiiailyi provided there is not any 
inonej in it, it was holden by King, C. J. that the carrier was not 
liable in eitlier of tlasic caM^*, C. IL Titchbiiru v. White, Lon- 
ihm Sittings, Sir. 145. Stv post. |v.387- ». (^I), 

(0) The tomw of these notict's vary? Tlie |>fovisioii$ of some 
me«'f snch a nature as to go in disetHurge of the liabilitv of tlu* 
curtirr enthviy, itiilt^ the terms of the are complied with 
Uic u i.ot'uvof this kiml in Hay v. Within, l H. Bl. ; others 
fiisi't if:e rcs|KMi9ibtUfy of the carrier to a certatn sum, if tlie ron- 
ditjons are not t'oinplieil with. (See t|i» kind of notice in Clarke 
V . iiray , (> £asf*» fi, 5(>4.) 
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rt*rtain casci;, on tlie iin^uiul of sitclt a liavin]; 3 : 

unn^sj^aiy, ii\ as much as the i'arriens wen' dit'iiied fully 
«uinjx*teiU U> limit their own n s|K>nsihiiity ; cotisiilcniijl( 
also, that there is no 4*a«e in the books, in which the ri«ht 
oi‘ u ttirrier, thus to limit by il|)ecial contruct his own ris 
s|K>nsibility, has ever been by exprt^ dedstoii denied: we 
cannot do otherwise,, than sustain such rt^h} in the |m sent 
insUuif^, however liable to abuses and protlurlivc of incoii- 
vi'iiidice it may l)e; leaving to the h^^islatim^ (if it shall 
think lit) to apply such nwe<ly bercaftcf, as the evil may ns 
^]uire.” .-if" 

The following cases will illustrate the manner in %vhicli 
these notict's have iKvn const nied. 

The deleiiclants, who were proprietc»rs of a coach*** gav** 
notice, “ that easii, pluti*, jewt U, writings* or any mu Ii 
kind of valuable artieks, would not Ik' a(:ti>untt:d for if li^st, 
more than ;>/, value, unless entrre t! :is suc h, and a juaiijy 
insuranc e paid for each fanind value/’ 1’hi* plaint ill sent 
a parcel, eousistnicof liglit guitwus, to go by the defeiul- 
anls’ coach; but the j*K*rson, vvlio was employed by On* 
plaintiir, to deliver the pared, although accjuamteil with 
tile terms on which the defendants c arried valimhles* paid 
two shillings only for the parcel, and tW’o-pc*tiee for tin* 
boc>king. On tlu part of the plainlilV, it was insisted, tiiat 
he was intitlcd to recove r as far as .>/. by thr terms of the 
n<»tic’e: lull the* c;oui( were* of opinion, that the fair ejuistnn - 
tient of the nolic’e was, that tlie deteiidaiits v^eosiiot liuhk* to 
any extent (to). 

So wdiere the defendants had givon notice’, that lln-y 
woiild not l)e accomuatile for any parc els, iVc’. of iiiojv valuer 
than bL urik'ss euurc'd as such, and paid lor accordingly; 
it was holdt n, that the owner <»f a pan el jiImwc- the* value of 
;>/. (wliidi bad been delivered to the ck leuciaiils, and lost, hut 
wliicli had not Iwen entered ami paid f«»r ac cording to the va-, 
lue) w*asiK)t ciilitkd to recover «/#y ihi/tc, 

A parcel above the value of 5/,*, was delivered to the dt?- 
fendanta (who W'ere proprietonc of lh<r mail, and of a heavy 
coaci) travelling the same road) and accepted by them to 

« 

r rUy ▼. tVillan, % H- Bf 9^ t NUboIttin v. Witlaii, i II.SQ/ 

• Imt V MoiiBtaiii, 4 Eaju'a R. 971. 


(10) PigoU V, Dunn* B. R. E. 3(iG* 3. S. P, cited by Lawreoce, 
J« in Yate v* Wiliati, e Etiit'aK* 134. 
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be fonveycrl by tb« mail. Notwithsiandlnef this acceptance 
the parcel was booked to go by the heavy coacli. The par- 
cel was lost, but it did not appear in what manner. At 
the trial it w'jts proverl that the owner hadnoliee ot* an ad- 
vertijjpment piai*ed in the eftaeh-offiee, in terms the same as 
that which is set forth in p. 384. of this work. The parcel in 
qtjtestion had ijot been iKxjkal and |>aid for according to the 
tcTrns of tlje notice. On the part of the owner of tlie par- 
cel it was insistent, that the loss had not been incurrcfl in 
tlie course of the defendants^ employment as carrievvS, Ijiit 
harl bi'cn occasioned by4n^tof tortious conversion in di- 
rect contravention of the terms on wdiicli the got><ls were 
(lelivtTcd to and accepted by the defendants. But it was 
lioldc tu that tlic evidence on which this argument was 
founded, viz. the mere fact of the booking of the goods for 
a diflerent coach, and a subsec]uent non-delivery, amounted 
only to a negligent <lischarge of duty in their chanictcr as 
carriers, and not to an entire renunciation of that character, 
and of the duties attmhcnl to it, so as to make them guilty 
of a distinct tortious misfeasance in rispect of the goods; 
and fis the gi*ods in question were above the value of 5/., 
and had not liceu insured and paid for at the tirnt* of the <le- 
liverv, the defendants were not aecountahh* for tin* s^nne, and 
<’<iusequcntly the plainliifs were not iulitled to recover any 
tiling. 

A c'arrier gave not iee, that ho wotdd not he accountahle for 
good^alM')ve the value of Ct)/., unless cmtrred, a/id ( 1 n iftsttrance 
paid, over and above the prirc charged fur carrias^r^ according 
to their caiuL\—l'Uv |Jai lit iff caused a parrel of silk cxcee<ling 
the value of ^iU/. to Imt delivered and l>ookedat the w*an.*houif«" 
in r.ondoii, wlu're thi* waggtui set out; hut ilid not pay any 
thing tV>r insuram e.— The godiU >vere lost, — It was holde'u 
thal the plaiutitV was not iiititled to rocover“. 

^ An action was brought agstinst the proprietors of a stage 
coach* for not safely carrying 100/. delivered to Uieir book- 
keeper in a bag, from B. to L., aiul on l!ie trial it appeareil, 
that tlie money was pul into a bag and carried by the plaiii- 
litV’s servant to llie defendants’ hous4\and there deiivenMl 
to their b(x»lv-kcm^r, who did not ask any questions as to 
(lie contents i»f tlic bag, but took it as a common parcel, 
and was paid for as such by the servant, who did not give 
him any itdbrmation about it; the money was lost; and the 
servant* on his cross-exarnttmtion swore, that he dkt not re- 

u llurrls V. Pttckvood, a Taunt. S64« x Oihhou v. Pavulon anil anothfr, B. 

' R E. !> <i. 3. Bull. N. P. 71 »»d 4 

Burr. 
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ci ivcaivy particukir iat^dctiona about carriaprc, hut only 
to deliver tlie parcel to the book-kecjier.* ami pay what \va'4 
liemnmltMl of liim for the tarria^je: the defeu lauts proveil 
that an a«lvertist'iiieiit had been put into the country news- 
paper, once every month for twm years toj^utlwT, COUCCTuiu^^’ 
ilie carru^re of parcels by this stajijt! couch, withaN\ B. at 
the tK>ttoni of it, tliat the proj>rieb)rs >voaitl not W answer- 
able for any money, plate, jew'cls, wriihi]|rs, or other valu- 
able go(.Mts, unless tliey wore entered us such, and paid for 
accordini(ly: and that this paper was taken in nt the house 
wlien* the piaiutilf lod^etl, wAd wyis frtH^uentiy secii with it 
in liis hand, and ap|K^ired to w* readinsj: ii. The jury found 
a verdict for plaiiuilK <hi motion for iirw trial, the c on rf 
of KLih^'s Houc'h Indd, llial tlie defendants weu^ u«a liahle 
to atisw^er for this inoncy ; for*a carrier ia c)nly liable in iv- 
spt»ct of the rewanl wliieh he receives: ami ill the presi m 
c ase there was h clear fimid (11), coiiiinitti'd by the plain- 
lilU And per Vales, J. liere is a full [>roof of special nc*ce|). 
taiire, and a deceit on the part of the piaiutilf; for it is 


(II) The* plaiiililf delivered to the dc»ft‘iidiint « currier* w Iki^i, 
telliii^r him only, that there? was a hook and tobacco in the 
nhcreaf«, in fac't, it c'oiitaiiM^l 100/. Hc»ll, C\ J. uai* of opinion* 
that, as the carrier had not tiiade u special acc<*ptnitrc, he wait mi* 
swerahlf?; but in rc>|iect of the intended cheat to the earricT, he 
told the jury iiii«^ht eotiHidcr hiiti in daiiKi^eni; but the jury 
;:ave a verdict tor P7/. nt»'ainst tin? carrier, uliicli (an the reporter 
adds) dnrum rhftdftitur drcum$Ntnlihtt$. l.oril IMaiisiield, C J, cited 
this casein (iibbou v. Payfiton, 4 Burr^'J.’JO], ohsierviusj', tiiat la; 
slioitld have agreed in opitiiou with the ctramstanlihux, 

A box, in which there? was a krsre ^^utn of tiiotuw was hroutrlil to 
a carrier, who danianded of the owner what in if ; lu* iiiiHwered, 
lliat it was fiiled.with silk, and Mudi like ofcrieaii value; 

uiMiu which the carricT look it, and war* rcdihiaJf. And resolied, 
that he was liable; hut if the carrier had told the owner, that ft 
was a daiit;erons time, and if there wen* uiouey in it, he dnrfct not 
take chart^c? c»f it, and the owner had iiii;iw ered un Ik fore, this mut- 
ter woqhl have excused Uie currier, 

Lord Mansfield, C« d- in Gibbon v. Payntou, 4 Burr. 230 1 . 
rommcntiiig oi\the precc?clitig caae and the ohM-r^iiluuiH HiitiexcHl 
to it. Haul, that Ite sfloiild have thought the carrier e\ciiwd, al- 
though he hskd not expressly protK>seci a cant ion agaitut heing an- 
**wembie for money ; for it wan artfully concealed fmin him that 
tiiere was any money in the Im>x. See ante, note (8) of this chapter. 

a Ki-nria v, Ejrgleitoo, Alera, 

Citfc cited by llalc, «« Mar«« v. $tve, i Veat joa. 

C C 2 
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not necessary that ^therc should be % pei^nal cowimuiiH 
cation (13), in ^order to make a special acceptance. .The 
reason of a personal communication is, that each party fiftay 
khbw the other*^ mind, and, themfore, if they know each 
others ^ind in aiw other manner, tiiat is sutlicient. It has 
been s^id, however, in one case^^, that a carrier cannot insist 
on the terms of the notic*e not having been complied with in a 
cm* where from the nature and bulk of the commodity e. g. 
a pifn; of brandy, he must have been apprized that the value 
exceeded live pounds. But in another c^ase*, Gibbs, C. J. 
ruled that where a party dbei:pot enUn* and pay for his goods 
us of greater value than 5/« ; fdthough the carrier may infer 
from ol her circumstances that they arc of greater value .than o/. , 
still he may take the benefit of thenotice; and that merelcnow- 
lodgc tlia^the goods are of greater value than :>/. is not suflicieiit 
to deprive the carrier of that benefit. In Beck v. Evans, gross 
negligence and non-leasance were proved on the part of the 
carrier’s servant. And in Down v. Fix)moiit», Lord Ellcn- 
borough ruled, that unless the appearance of the goods we- 
ccssariljf indicated that they were above the value of 5/. the 

y Beck v. Evant. B. U. M.T, r..') G. x Nini fin- new trial in Exclieqiior, see 

|ier |.e Blanc, J« atnl I^iril CllcnlHU i Pi’ice, N. The rule was dis> 

rouffU, C J . Hi East, e 47 « charged. * 

2 Kevy Watcrhoiifc, bevou Sum. a 4 Cam|>. 40. 

As. IS 14. CxibiM*, C. J. Ami on rule 


(li!) It is incumbent on common curriers to limit their rcs]>on* 
sibiliiy by a notice iriven bg ihemnehes^ that is, by ailvcrtiscnieiit 
in a newspaper, hann-()ills, or u board placed in n conspit'uous t*itn- 
utiori ill the oBire apimintei! for the re(:c|»tioii of the goods, with u 
projitT notice painted or written on it, tn large chara^/firs** Where 
the carrier circulates haiKUbill8.lH^«wiU be bound by their coatents, 
and he cannot avail himself of the notice in the oBice, the terms of 
which var>' from the hand-bills, and are more advantageous to him- 
self t* I laving taken this precaution, it will be left l;he jury to 
presume that the owners of the goo<ls have had noticH? of ihe adver- 
tisement, and consequently a personal communication of the terms 
of tlMfnotiue in each particular case may be disjiensed with. Where 
the notice is put on a board inlaid in the wall, an examined copy 
will be suHicient evidence :J:. In cases vtivire the carrier has not^ 

E l veil a ii^enenil hotice in the tnamier above mientioDcd, he will not 
e {lerittitted to avail himself of the geoefa usage us it prevails 
among oilier curriers. See Lord ElleaborougVs opinion on this 
subject in Clark v. Gray, 4 Esp. N. P. C. 17S» 

* SeeBatler ▼. Hctne, a Ouap. N. P.C. 4|5. sad Clayton v. Hant, a Camp. 
h.P.C.47. 

t Cobden V. BoUon, a Camp. K. P.C. ioa« 
t IWd. 
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carrier mixht avail litniielf of hU noti^ N. tlie paymont 
of the extra ch^ may be dispensed ^ith. ami it the 
qot^c will be unavailing ' 

In every contract for the carriage of gopds®, betweerf h. 
j>erROu holding hiniaelf forth as the owner of a lighter or ve«- 
Het ready to carry goods for hir< 5 , and the person put ting gtxxls 
on board, or etnploying bis vessel or lighter for that piirjiosc, 
it is aterm of llie contract on the part of the carrier or lighi<*r- 
man, implied hij lau\ that his vessel is tight and lit for tin? 
purpose of ciiiploynient, for whiclj offers and hohls it forth 
to the puyic^. And the carj^ 0r lighterman will be re- 
sponsible for a breach of this implied undertaking, altliougli 
he should give notice, that he wjU not be answerable for 
ant/ loss or damage, unless occasioned by want of ordinary 
care in the uiasttT or crew of the vessel, in which case ho 
IV ill pay H)/. percent, on such lass or damage, so as the wliolo 
does not exceed the value of the vc^ssel and freight;” htTUuse 
the object of such notice is to limit the responsibility of Uie 
carricT in those cases only, where the law would otherwise 
have made carriers answ'emble for the neglect of others^ and 
for acridettls which it might not be within llie scope of or- 
dinary care arnl caution to provide against, ly lillis v. 'rur- 
ner, s T. R. 631. where a similar, notice was given, the owner 
of I lie vessel was holdon liable for the w hole loss upon tile 
special undertulving of the ma.ster. 

By .stfit. 7 fr. 2. c. 16. s. 1, reciting, that it had been liolden, 
tliat the own(M.s of vessels were answerable for gofsls made 
away with by the masters or niarint!rs, ivithoul the knowhslgi* 
or privity of the owntji's, whereby merchants wtire discounigcsl 
from adventuring their foiluiies as owners of vessels, to the 
pivjudire of trade and navigation, it is enacted, that “ the 
“ owners of vessels shall not he liable for any loss or damage, 
“ by reason of any embezzlement, secreting, or making away 
** with (by the? muster or inariiier.s) of any goods shipped on 
“ boafd any vessel, or I’or any act, matt< r, or tiling, damage^ 
** or forfeitures done, occasioned, or incurred by tlui masUir or 
** mariners, or any of them, without the privity and know- 
** lodge of the ow'iiers, further tluui the value of tluf vesstd 
with hcrappurleiiaiicas and fndeiit for the voyage, w herein 
“ the embaszieineni;, &c« shall bt^ 

An action was brbught against tlie owner of a vessel to re- 
cover the value of a quantity of dollars®, siiipptfd by the 

h WiMn V. Fr^rmao, 3 Camp. N. 4: Lyon v. Mills 5 CavCtB. 4 S 8 . 

F.C. , a III. 

a SiiUon r. Mitciiclt, 1 T. R. 19. 
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plaintifF on l)oard the do%)daAt*s vessel, bound from London 
for Hanjhnri;li. The dollars had been taken during; the night, 
by IV)rre, IVoni op board the vessel, by a number of fresh wa-* 
ter^Jjirates, as the vessel lay at anchor in the 'I’liames. The 
delendant relied on the preceiling statute, proving that one of 
the mariners was accessory in the robbeiy, by giving intelli- 
ligence. .The court of King^s Bencirwereof opinion, that 
this case fell within the words, any act, matter, or thing, 
done, occasioned, or incurred, by master-or mariners, or any 
of them,*' Rtul, consequently, that the defendant was not liable 
beyond the value of the vesseland freight. 

'fhe preceding statute afTcihled' a very inadequale protec- 
tion io the owners of vessels, for they still remained liable lor 
flu- full amount of goo<is lost by robbery, embezzlement, &c. 
to which Vie master or mariners were not privy ^ and the case 
of a loss by fire was wholly unprovidi‘d for by that statute; 
to n‘ine<iy thew* inconveiiieiKfes, and for the further encou- 
ragement (*f trade and navigation, tlu^ statute 2(i G. 3. c. 8(i. 
s. 1. has confined the liability of the owners of vessels for any 
loss or daiiiage, by reason of any robbery, embezzlement, hv, 
without the priv ily of the owners, to tlie value of the vessel 
au<l freight, alUtouiih the master or mariners are not concerned 
in^ or privy to^ sUeh robbery^ embezzlement^ cVc. Tlu^ set'ond 
section exempts the owners of vessels entirely from answering 
for iniy loss by fire. And by tlie third jfoction, “ the ow iieis 
of vess4*Is shall not he liahle to answer for any loss ha|>pen- 
“ingtoany gold, silver, diamomU, watches, jevvels, or pre* 
<*ious stones, by reason of any robbery, enil>e/.z lament, 
“ making away with, or secreting tlicreOh unless the owner 
*.* or shipper, at tlie time of shipping, insiTt in ins bill of lad- 
iiig, or otherw ise declare in w riting to the master or owne r 
“ e.»f the vessel, the nature, qiisdity, and value, of such gold, 
“ ^c." The fourth section directs, that the fit ighters or prt^ 
prictors shall receive hntisfaciion in average, in proportion to 
llieir respective losses, if the value of vessel and amount of 
frtMght shall not be sufficient to make them full competieation ; 
and t^ip<>wers tlie freighters or proprit'tors, or any of them, 
in behalf of himself mid the other prtiprietors, or "the owners 
of the vessel, to exhibit a bin in equity for the tlis<?overy of 
the amount of the kisses, ami also of the value of the vesstd 
anti freight, ami for an ctpial distribution^and payment there- 
of iitnong thefreighters in proportion to their losses ; providcil 
that, where [Hirt-owners of the' vessel exhibit the bill, 
they shall aiuiex an affidavit, negativing collusion with any 
of the defendants ; and shall thereby offer to pay the value of 
t he vessel and freight as the court shall dimet, whereupon the 
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court shall ascertain the \'aluc, ami direct payment tliercof, as 
iu tite case of bills of interpleader. 

'Phe preceding statutes do not nlfcct the liability of masters 
and mariners ^ .,#,V 

By stilt 3 & 4 W. & M. c. 1‘2. ». 24. ** Justices of the peace 
of every county siiut place in England or Wales, are cm- 
“ po\vero<l Jit the next quarter or j 2 ^=jneral st'ssioiis after Ivasti-r 
day, yearly, to assess and rati' thcj^ricesof all laud rarrmj^e 
“ of grM3(ls/hrouglit into any place within their jiirisdu t ion. 
“ by any coimnon waggoner or carrier, and to certify the rates 
“ to ilu‘ mayors ami «*hief oflteera bf the market towns within 
their jiiristlietion, to be hung up in some public place ; and 
“ wag^niMs or earners taking more than thcf rate li.vt*d, shall 
“ i'orfeit bL to be levied by distress and sJile of gocwls, by war- 
“ rant of I w o j ust ices, w here the waggoners oj carriers rcsidl^** 
Ami by stat. 21 (j. 2. c. 28. 8.3. reciting the preceding pm- 
vision, ami further, tluit m> rrftes for tlie carriage of goculs 
from distant parts of the kingdom to London, Jind places acl- 
.jaceiit, had been vet settled, and that several common wag- 
goners Inul tlnniidakeii occasion to enhance the price, of car- 
of goods to the prejudice, of trade, it is euacted, ** that 
“ (*vcrv I’ommoii \vaggom*r or»carrier, who shall demand and 
take any gnater price for the bringing goofls to London, or 
“ to any place within the bills of mortality, than is sellli*d hy 
the J. P. for the comity or place wluaic t‘ such goods jire 
“ brought, for the I’arrviiig gooiU from J-omion to such couii- 
ty or place, sliall for every such oflence forfeit aiul jaiy />/, to 
the ii.«c of the party grieveil ; to be recovered as by slat. 
“ 3 &. 4 W. M. rtr by distress and sale of giKids, by warrant 
under the ! lands ami seals of two J. P. for the counlies of 
Middlesex, Surry, city of London, or Westmiiisler; ami the* 
“ respective cierks of the peace are direcU^d after blaster ses- 
“ sions, yearly, to ctTlify to the Lord Mayor of Loudon, ami 
to the n spi’ctive clerks of the peace for Mid'lle»t»x, Surry, 
“ and Westminster, the rates so made ; wliich certilicate, yr 
an attested copy thereof signed hy theolliccr, to whom the 
*• same shall he so transmitted, shall he evidence of the rati s 
and prices set for tlmcarrying goods to any county or phu;e.** 
A iloubt is expressetl in a note to Kirkintin v. Sbawcrof>s, 
O' 'I*. IL 13. n. (a) whether the last-mentioned statute is not 
wholli^ repealed by stat. 7 (»eo. 3. it. -K)., but upon an exami- 
nation of that statute, s.00., it will l)c found that there is an 
ex[»res8 exception of what relab^s to the rate or price for car- 
riage of goorls. It seems, therdbre, that the prei::ediiig clause 
IS still in force. 

# f Sre 7 C.a, c-i'i. n. 4. ami jOO 3 r. . 38 . w 7. 
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ifl. 0/ the Lien of Carriers. 


By the custom of the realm, a common carrier is bound 
to carry the ^ockIs of the subject fbr a reasonable reward, to 
Ikj therefore paid, hy forc#of which he has a lien* as far as the 
carriage price of the part icular ^oods, but not to any j^reakr 
rxleut. As of late years common carriers have on tlie one 
haini limited their responsibility by general notices, so on the 
other hand they have been aitemptiiiff to extend their lien, so 
as to cover their general balances, or in other words, they have 
claimed a general lien. In a late case (Rushforthv, Had- 
field, () I't«it*sU.*61t). 7 East’s R. it seems to have been 
^ ailinitted by the court, that thl^icn claimed by a carrier for his 
igeneral balance, was not founded on the common law, but 
Ithdt such a lien might arise by contract between the owner of 
i( he goods and the carrier; and that usage of trade, if general, 
\nifbrm, and long established, was evidence of such con- 
tact (13). But it was resolved, that, as general liens were 


g Sktniicr ▼. UpMliaw, 1^1. Ra>iii. yaa. 


(13) Naylor v, IVIanglefl, 1 Esp. N. P. C. I0<), where it was 
conteiicleu, that a wharfinger had a Jien lor hii» general halunoe; 
Lord Kenyoin, C. J. slid, ** tliat lieriA were either hy eonimon law, 
iisige, or agireeineiit. I/iimis by the eonunon law were given where 
a part) was iliWligt'd by law to receive good &r., in which cabe, as 
ih« law im|K)bied the burthen, it also gave him the fiower of relaiii- 
ing for his iitdeiniiiiy. This was the ease of inn-keepers; that u 
lieu from usige was a matter of evtdpnce. The usige in the pre- 
hvuX case bad been proved bo o1>en, be said it should lie cousidered 
ajji a settled puiiit, that whurtingers had Uie lien coiitei0|eil for/’ 
Ami in Speurn v. Ilartlvy 3 Esp. N. P. C. Bl. Lortl €. J. 

(on the authority, of the preceding cube) held, that a wharlinger had 
a lienibr his general balance, ami i’aither, tliat, although the ba» 
lanee vras of more than six years standing, the wharfitigdr might 
retain the goo<is hy virtue of his general hen, for thf debt was 
not dischargi^ by the* operation of the of LimHations, but 

the reineily only. See also AsniimUt asslgm^^ Hoa^rth v. Pick- 
fortl,3 Boa. k Pul. 44. n. (a) Trover foY goods. Tine defence was, 
that the goods were put by Howarth into the hands of the defend; 
ant, as a carrb^T, to Ik* foiwatded from Manchester to bis warehouse 
in London, and that the defendant was entitled to setuin against 
the estate for the general balance due from U. for the carriage of 
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viof to befaToure^^ Xht party who iwjts up such a claim ousrht 
to make out a very strung aim evidence of a few nvent 
in^tunexs of detainer by carriers, for their general balance, 
would not be sullicieiit to furnish :iti in&TeitCe, that the pirty 
w lio ilealt with a carrier, had knowKnlfife of tlu* u>ago, and m> 
to warrant a conclusion, that he (‘ontraettMl with u'fcn'ucc to 
it, and adopted the general lien into the iiarticular contract. 

It is to be obscrvcil, tliat liens at law exist only in c*ii8i*s 
where the party entitUxi to them has tlit> possi ssion of the 
goods; const*quentl\r, if a carrier parts with tlie ]>osHcssion 
of the gootls, after the lien attaches, the lien is gone. 

An usage for carriers to retain g^)Ofls*‘, »s a lien for a ge- 
neral balance of account between them and tlu' i*oiLsigni'es, 
(loi*s not alfect the right of the consignor to stop the goods in 
trausitn, 

A carrier* who, by the usjigiR of a particular traile, is to he 
pai«l for the carriage of goods by the consignor, has not any 
right to retain tlu'in against the consignee for a general l>alam <• 
due to him tor the carriage of other goinls of the sanH* sort, 
si'iit by (he consignor. 


IN', lit/icfiom Acllom against Common Carritrs ought 
to he brought. 

In gcnenil tlu* action against a carrier, for llic nonr-d<*livery 
or h'ss of gocwls, must be btought hy the person in u horn tin* 
legal light of pmperty in the gooils in (|iieBlion is v<»Hiid at 
the time; for lie is the prrsoti who has sustaiiud tlie loss, if 
any, the tiegliirence of the canier, and uhoe\er lias sus- 
tained the loss is the proper jKiily to call for coin[X‘iisation 

h Oppeobcim r. Rtiii»el, 3 Bos. & i Butter r. Woolrotl, d Bos. H Pul. 
Pul. 49. N. il Ct. 

■ I , —A 

the g<MN!s. This riglit tras establUhed t»ye\idenri- of tlw» dt^fendant 
^ liaviiig before claimed and been allowed to retain for his gencml 
balance, both agtuoit bankrupt chtaten and solvent ctistomem, nrirl 
altto, by the evidence of a piinci{nil carrier on the western road to 
the same effect, respecting niinself. 
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from the person by T^hom he has been injured^. Hence where 
a tradesman orders goods to be sent by a carrier, as at the in- 
stant ^heu the goods are delivered to the earner, such deli- 
very;o|)erate8 as sf delivery to the purchaser, and the whole 
property (subject only to the right of stoppage in transitu by 
the seller) V(*8ts in the purc^haser, he alone can maintain an 
action against the carrier for any loss or damage to the goods ; 
and this rule holds as well where the particular earner is iM»t 
nanuul by the purchaser* (14) as where he is®; and it holds 
as well ill the (‘use of a carrier 1^ watc‘r as where the goods 
are conveyed by land. 

I1ie plaintiff had sliipptKl goo^ls" on board the Mercurins, 
of which the defendant was owner, to be carrieil from Lon- 
don to 'roniiing(*ii. 'I'he goods, (as appeared hy an admission 
on the part of the plaintiff,) were cxpresstnl in tlie bills c»f 
lading, to Bb shi[ipcd by order and on account of and 

tV). of flamburgh. 'fheship arrivi*d in the river Isyder, but 
was prevented fiom procet*ding to 'ronningcii by llic* con»- 
inandcr of one of Ins Majesty’s frigates, and onlered to le- 
turn homo. Alter her return, the captain inadi* an affnlavit, 
that ho l)f‘lie\( d tiu' c^argo to bo Danish properly ; whereupon* 
the goods noro unloaded and delivered om i* to the a'dniiralty 
iiiaishal, ami libelled ni the adiniralt} coinl : the. piaintnY 
!ittel^\a^ls reoovirrd them by a proiwding in tliat court. 
'I’he action was hroiight to recover tlie e\|ienses incurred by 
the suit in lh<‘ adiiuialt). < >ii the partof the difeudant it was 
iiismtod, that the gomls being shipped b^ order, and tm ac- 
count, of Hesse and I’o. thepropc»rty \ested in llum iinme- 
ilialely t»n their being shipped on board tlie Mereurius. 

l( Duwrn V PitU, s T U. jo. i Atk. m Dawes v Perk, supji. 

218 S. P. u Brown V. Hoflgsuii, l.oitdoiiSiUiiip:«, 

I Dutton ▼. Soloiuonsuu, a B«)s. & B. R. !;hI March, 1 909. sCump. N. 

Pui. S 84 . P.C 30 . 


(14) Dt'livery of goods by the vendor, on behalf of the vendee, 
to a carrier, although not iiained by the vendee, is a delivery to the 
\ei;d4'e. Dutton v. Solomonsoti, 3 Bos. & Pul. 58^2. And the 
goods are immediately upon the deliver)’ to the carrier at the risk 
of the vend(U‘, although the carrier is to be paid by the vendor. 
King V. Mennlitli, $ Caiijp. N. P. C. b39. The vendor is not 
bound to enter and insure tlie goods with the carrier as above the 
limited value, without instructions for that purpose, Cotiiay v, 
Tute, 3 CJanip. N. P. C. the delivery to the carrier 

ought to l>e ill such a manner, as to furuisli the purchaser with a 
remedy over against tlie carrier, in cose of loss. Buckmaii v, 
Levi, J (\unp. 'N. P. C. 41 1. 
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Dr.\vc*5 V. Peck, And Dutton v. Solpmouson, were citenk U 
wa« also ur 2 :i*<l, that h recoveiy by tiie presiait plaiutilf could 
not protect theVleiVndaiit from an action at the auit of Ueaac 
and ('o. i>ii tlie pait of the plaintiff il \va< coiitendeii, 
tlicTo was aMlistmctiou between the canyinj? {*ofHis ftoin one 
part of l!iii;y|and to another, eikI the transporting them beyond 
hoa. 'riiat after a di'livcry of goods to a earner, to carry them 
from one part of Knglaiuf to another, the venilor had no pi*o- 
perty in tlie g^K>ds, but only a right of stopping in transitu : 
and \t was admitUnl, that if tin* good.s wen* directed to be 
s.Mit by a carrier, witlvout hpccilying the ewrier, the delivery 
to tliecarrur uas a (lelivcr\ to flu* vitideu; hut inged that, 
ill the case of guoils S4*nt abroad, if the gtKxls arrived sale, 
lluy were to he paid for ; aliter, if they do not arri\t‘. Lord 
Lllcnborouiili, ('. J. “ 'riiey arc shipped by onler, and on sic- 
<’oimt, of III and (\>. "l can rccoL,n>i/A‘ no property but 
that iiVoi;iiiAMl by the hill of lading/’ Plaintitl nonsuited. 

It IS ol)ser\:d)lc, that in the case of Davis v. James, h Burr. 
*2080, it was huhieii, that the consignor might inauitain the 
action; but the ground of that dotasion was, that the con- 
signor had niaiU* hirnsidf rcsjMMisibU* loth(»carricr for the jiriec 
4>i' the carriage, in Moore v. Wilson, I K. (inP, when* the 
action was brought by the consignor, and thi» plaintiff htCvniig 
avi'rred in his deciarution, that the hire was to Ik* paid by 
him, proof that the hire was to he* paid by the consignee was 
holdt n iu)t l4) b(* a variance, on the grtnind tliat vvhalever 
might be the eoiitrai't, betw’ieii the veialor ainl the \4Midis*, 
the agreement for the i’amage was l><*tu ecu tin* i arm r and tin* 
veiulor, tin* latter of w lioiii was by law’ Iiabli*. 

Where good.s w^ere delivered to a c arrii r at KxeUr to con- 
vty to I'alniouth, and there dt liver llumi to an ag< nl, vv ho was 
to forward them to the consignee ahmad; and ihe i arrier di-- 
tauieil the goods on the ground of a ben against the agent for 
Ins general balance; it wits koldi’ii, that tower might Ik* niahi- 
piined against the earner at ihe suit of the cun^si<;uor'*. 


V. 0/ the Declaration. 

Formerly the declaration in aclionft against eommoh f‘ar- 
riers stated their employment as common carriers*’, their 

o Tagliftbac v. VVyiiii and another, p liernc> Plead. 76. Vid. £ut. 97, an. 
Cornwall Leal. Aia J8I3. Winid B. 

MSS. 
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liability by the custom ojthe realm, a delivery to, and accept- 
ance by the defendants of the goods tp l)e carried, for a tea- 
sonable hire or reward, concludinff^yrith the loss or damage to 
goods; but the modem practiCD is not to declare in this 
fohn, but in assumpsit (15), and not to state either the em- 
ployment of the defendants as common Carriers, or the custom 
of the realm (18) as to their iiabili^. 1'his form of declara- 
tion has prevail^ since tlie decision of Dale v. Hall, M. 
1750, in which it was settled, that it did not make any difl’er- 
cnce, whether the plntntiif declared on the custom, or, more 
generally, in assumpsit ; for, by stating that the defendant 
carried for hire, it would appear that the defendant was a 
common carrier, and then the law would raise the promise 
from the nature of the contract But although tlie pbhitiif is 


(|d) It may be observed, however; that where the eircuinstniices 
rase require a roiiiit in trover to be added, the ancient roriii 
of ilechiration is adhentd to, or (what is more usual) a cunrise form, 
atialo^nus to tho Hucleiit form, and founded on a breach of tluty, 
is adopted. It in woftliy of remark, that Denison, J. said, in Dale 

Hall, 11. H. H. ^24 O. MSS that where the action was fi>Mnd- 
ed on the custom, it was ex contractu^ and that trover and an ar- 
tion on the-Pttstom could not lw» joincHl ; and in Boson v. riniidlortl 
and another, Salk. 440. the cfurt held, that an action, charging* 
the defendants with a hn ach of their duty uh carriers, was not an 
action ex delietot but ex quasi conlravtu^ and on this gr<miid tiny 
decided, that the action lieiiig brought against two of four part- 
owners of a ship could not be siistauicd, although the defendants 
had not pleaded this matter in abatement, but had reHcd on the ge- 
neral is!«ue, not guilty/ This case, however, as to the taking ad- 
^ vantage of the omission of sonic of tl^ft partners on the general isbuc, 
has been overruled in Kice v. Shiife^ Burr. 1, and in subse- 
quent cases (see ante, p, 115, n. 64); and as to the form of the ac- 
tion, Boson V, Sandford was overruled in Dickon v. Clifton, 2 Wils. 
dl9, which wits recognized by Lord Ellenboroiigh, C. J. delivering 
the judgment of the court iii Govettv.Radnidge, 3 East's R. 62 . 

(|6) ** The custom of the realm is the law of the realm f, ond 
consequently it lujed not Ih» set forth in the declaration.** Per 
Denison, J. in Dale v. Hall, MSS. and per Lord Hardwicke, C. J. 

Boucher v. l^waon, Ca. temp. Hard. 199 . See also Hargrave's 
Co. LitL p. 89 a. n. 7. It aeems not only unnecesatry, but even 
improper, to recite the custom in the declamtion, bebiuse it tends 
to confound the distiiictioii between sptekai customs, wldeb ouglit 
to be pleaded, and the general custom of the realm, of which llie 
courts are bound tp take notice without pleading,** 

* Sts the declaration, a Show. 47 a. ItCartli. iss. 
t t tis, b. Hob. lb. ^ 
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not bound to allej^e the custom, yet he must prorluce siilfi- 
cient evidence to bring his case within the custom ^ 

The advantage a^sultitig to the plaintitr from declarln^^in 
assumpitis, thathe niay joiu the common counts wilh^ie 
special counts in assumpsit, if he Jias other cau^^s of action 
to which .th€‘y are applicable. The incoiivcnieiice which 
arises from declaring in assumpsit is, ih^t it lets iii a plea of 
abatement for want of mining all the parties, and it excludes 
the right to join a count in trover. If the plaiutilf is <lesirou» 
of avoiding this inconvenience, he may either pursue the 
aiurieiit method of declaring with a recital of the custom, or 
he may ailopt a more genend form (omittmg the recital ot 
the custom) and allege his gravamen as consisting in a bn^ach 
of duty arising out of an employment for hire, and may eon- 
^i«ler that bn ach of duty as a tortious nt^gligeiicc. 'J'hus 
declaring in tort, the plaintiff will be prmitled to atlda count 
in trover, tlie defendant will be ousted of his ph*a in ^ate- 
ineiit*!, on the grouiitl of not joining all the parties 
fnrth(?r, if the action is brought against 8cvt»ral chdendanU, 
and some are fouml gttilty, and others acquittiMl, the plaiutitl 
will, notwithstanding, he entitled to judgment agsiinst those 
win) have been found guilty 

'riie reader however, shouUl be apprised, that the tloc- 
irine laid down in IJovcU v.' i^nidge is opposed by two 
decisions in I he court of Common Pleas, vi/. first, by thu 
case of Powell v. Liiyton, lios. ^ Pul. N. II. •*!(>.>, in 
wliich it \vii« determined, that a declaration against a car- 
rier by water, stating ** that he had rec'cived gcxids to carry 
for fn'ight, but that he had not delivered them according to 
liis <luty,** was fouiuled in contract; and that tii a declani- 
fion soYranied, the defendant might pleiul that he was only 
liable jointly with his panners, and tliat his partners were 
not sueil; and, secondly, by the case ol Max v. llolicrts, and 
eight others : • there the gravamen was alleged as consisting 
in a bitich of duty as shipowners arising out of an employ- 
ment for freight. ’The plaintiff could not prove all the de- 
fendants to bti omiers ; the court were of .opinion,, :thal, as 
the action was founded in contract, it was incumbent on the 
plaintiff .j, to prove all the defendants to be pwners, and baviM 
faileil in that, he could not recover against those who wem 
proved to fee owners. A writ of error was bronglit, which, 
naving been’ twice argued in the court ol King s Bench, was 


n Per Lord Haritwicicc, C. J. la Bsa* 
cber t. L«w»on, U. 9 U. C. B. ft* Ca. 
tciDD. Hard. 199. 

q Mi Jlell r. Tarboft, 5 T. E- S49* 


r Govetlv. Radoklf^, B. E. S EmP* 
R. ^ 9 . Cowper v. Soulb, 4 Tamit. 
009. ^ 

fSR.E.4S4. 
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adjourndi^o thcf Exchequer (.haiiibor, as it was suppoipd 
that a decision in thfs c^se mip^iU settle and p*it at rest the 
question u|M>u which the contraiy judgments had been given ; 
but after argument, the twelve judgeit were^ unanimously of 
opinion, that both the co\ints of the declaration were so ile« 
lective in several ‘material respects, ^ perfM/y collateral U 
ike qPicstion upon vsl^ich the deierpiination of the judf^es was 
sought) that no judgment coul4 be given for the piaiiititi' 
ujK)n either of them ^ , 

It will be proper to remark here, that <rorer will not lie 
agairiHt a common carrier for merely losing goods eiitrusleil 
to his care, without any actual wrong " ( 17)* The proper fonu 
of* action is the action on the case before mentioned. 

Although goods are spoiled by the default of the master 
of the ship, yet the owners are liable in resfject of the 
freight*. If chafed on the custom of the realm, or as usually 
carrying for hire, or upon an express undertaking ; but not 
In this case the declaration (if in assumpsit) 
ought to be against all theovrners; but if one or more an* 
not name<l as defendants, advantage can be taken of the 
omission by plea in abatement only*. I’he same rule huMs 
with respect to all cqnunou carriers Avho ate? partners, or who 
luuke a jotlit contract 

A ship was chartered to 4tii commissioners of the navy as» 
an arnica vessel % wdio put on board a commander in the navy 

t Mrx V. Itobfiis, 13 East, 89 . But 958. 1 Show. 39 . 3 Shovr. 479. Skin. 

see Wcntl V. Kinft, 13 Cast, 453. 978. 3 Mod. 33|. (*aitk. 58.*S. C. 

11 Hoks t. Johnson, 5 Burr. 9835. y Boucher, t. Lawson, Ca. temp. 

Kirkinan v. Hargreaves, -(case from IHrdw. 194 . 

Lmieastcr Sum. Ass. isuo, before z Bice v. Sbute, 5 Burr ^ 11 . 

^ firahain,B.)B.R. U.4IO. 3.MSS. ^ftMcber .. Braddick, 3 Bus. & BmI. 

S. P. ’ ir.B.iS9. 

X Boson V. Sand Surd, .Salk. 440. 3 Lev. 


( 1 7 ) But if the carrier has the goods in his custody at the iimt 
wiu'ii he refasca deliver them, this will be e%*idence of a con- 
vernioii. Salk. 65S. SatroveraflU lie against a carrier who delivers 
to a wrong ^rson thmugh ini&take. Per Kenyon, C. J. 
¥owl .v. llarbottle, Peake's N. P. C. 40. The owner of goods on 
board a vessel directed the captaip npt to land ^eui on the wharf, 
against which the vessel was mwm), which the' captain promised 
not to dc^ but oltcrwards delivered them to the wharfinger, cou« 
ceiviug that the wharfinger Imd Blien onihe goods for wbar&ge fees ; 
it was holdeu, that the owner might maintain tracer against tlie 
caiJtiiin, who could not prove that any wliarfage duty was due*«— 
Syeds v. Hay, 4 T. iL,9O0« ** 
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and a kind’s pilot, the master atnl crew Wwm* appbkuevl and 
paiil by tfie owu:*rs. -In coiihet|ue»ce of the improper exe- 
ciiUoii of an order by the commantler, ite chartoioil 

ship rail foul of aiiothet'sfiip. It was iioUlen, that the utom:rs 
of the chartered shjp were liable fpr the injury nhich the 
other ship sustained ; for the chartered ship, iiolwilhstandin^ 
It had an oflicer on Imril, was, with l^egard to third persons, 
to be considered as the ship of the owners. 

A noiuv by a curricM* limitins^ his res|>onsibilitv to a certain 
sum ^ unless iroods above that value arc entered and paid for 
uccordini|;ly, amounts uiiiy to a iiinitation of damages, after 
a right to tln ni has accrulid by a breach of the contract, and 
is matter proper to be given in evidence to the jury m n*dnc- 
tiou of daanijes, hut forms no part or qualiticitioa of (ho 
original contract for carriage, ami, consequently, is not ne- 
cessary to be sh{‘wn to the court in (he lii-st innUUicc on tiic 
face of the record. JliMice, in a case of this kind, a deqlara* 
(ion m the usual form* is suflicient^ 




VI. Of Faymeni of^Ioney into Court. 

Is an action of assumpsit against a carrit^r*, to recover the. 
lo.ss sn.staincd upon gf>ods which had been pul: on board (lie 
flefcmlanl's barge, ami which had hctai spoiled in i;oiisi*(|uciice 
of the cargo lu iiigsuuk, the dcfciidunt was not allowed U) pay 
the invoi6^ price into coU^ the rule being that money catif 
not be paid into court in of uncertain dainagi^s. 

In a.ssumpsit against a common c arrier for losing a trunk 
belonging to the plaiiitilf^ of the value of aO/. the defemhuit 
inovc<l for leave to pay 20/. into court, upon an aflidavit, 
stating that ho had pubtisltedan ailvcrl is(?iiient that he wouKl 
not be answerable for any |>a«:els above the value of 2Q/. 
unless he was paid in proportion to the risk, and that, in the 
present case, the parcel exceeded that value, yet the dof 
fendant fiad not been paid any thing extra for the carriage. 
The conrrof King’s Bench permitted the money to liepaute 
into court, observing, that, asjthe deckralion diil not state any 
damage independently of the loss, the plaintitf codld not rc- 

\} C(ar1ce v, Cfroy, £ait*8 R. 504* « TIdil’* Pnict. sd eilit. p. say. 

c S. C. r lluttoa r. B0U014 1 (b.) 

d Fail r. Pickford, 2 Bos. & Put 
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cover be^ofid the value of the e'ooda ; for which reason ,the 
declaration did not ditlA' from the common case of goods sold 
and dcliveiCd. » 

111 the premling* case the consequences of paying money 
into court were not attended to ; but, in a subsequent case 
of \ ate V. Willan, 2 Kast’s R. 128, W'here in assumpsit by the 
o^irner of a trunk of the value of*15/. which had been lost by 
thedefendant, the declaration stated a general undertaking by 
the defendant to carry goods safely for hire, and the dc- 
fetidanl paid^A into court; it w^as bolden that the defendant 
could not give in evidence a notice “that he would not be 
rrsponsihle for more than 5/. for any property lost, unless 
the same was liookt^l, and paid for according to the value,” 
and that the trunk in queslion had not l>e*en so paic^ fdr; he* 
cause the payment of money into court, upon a count stating 
a special coiitniet, was an admission of such contract, and 
narrowed the inqiuiy to the quantum of damages sustained 
by the breach thereof (18). 


Vll. Evidence. 

Assumpsit against thedefendant* (a keelman) as a com- 
mon trarrier, for damage done to goods ilrliveic^l t<.» hi# eus-* 
tody for safe carriage. On non assumpsit, the piaintilf jirovcd 
the damage by water in the liold of the vc^ssel. The judge 
piTinitted the di femlant to produ^ evidence to show, that 
iIutu hail not bt'c n any atgligenc'#^ Jliis part On a motion 
for a new trial, it was insisUHl, that the ef idence given tor the 
defendant ought not to have l^ecm received. 'I’he court were 
of opinion, that this evidence was not admissible; Lee, C. J. 
obseiviug, that gouils delivered to common carriers w ere to 

% DiiU* V. HhII, B. R. I Wib. 281 . and MSS. 

T 

^ (18) The Hutlionty of this case has been .<}h«keti in Clark v. Gray^ 
b Lu^t^s It. 570, in which Lord Bltenburough, ctcUvering the jiidg- 
laeiit of tlw court, siid, “ that thb <rawf of Yate v. W'iUan, couTd 
not be sup|)ortcd in its full extent ; for although the payment of 
inoiiev did admit the contract as stated in iiie xleclaration, it did 
not admit a contract mcomfiotible with the restrictive provision as to 
the amouat of damages to be recovered in case of loss,"* 
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T)e kept Ba(cly^ except against acta of Got! or kingV ehemies ; 
that mi other excuses aaiountcd to negligence, and, not Wing 
legal excuses, evidence of them vii\s immaterial, as^iot being 
any answer to the undertaking; 

111 an action against the owner of a. vessel \ for not safely 
carrying the good^ of the plaintiff, tlie plaintiff called the 
master of the vessel, whom he had released, as a witiu*ss tiS 
]>rove his case ; Lord Kenyon, C. J* admitted him, observing, 
that tile master had not any immediate interest; that the 
cord in this cause would not be evidence for or against him 
in an action brought against him; and although it should 
appear, that the vess<^l was Idst through the negligence of tlm 
witness, yet the present defendant was liable to the plaiiititf; 
consecpieutly, uiking it cither way, he was a good witness, 

A book-liet^prir to" a carrier is a goml witness for him, of nts 
cc'ssity, without a released 

* h Lay v. Holock, Pcake'a N. P. C. loi. i Suriirrr v. ‘Gouldinjr* Piake’i * 

C» itftl. 
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CHAP XI. 


COMMON. 

I. 0/ Rigid of CothtHM. 

II. Cy Common of Pasture, and herein of Common 
' appendant. Common appurtenant, and Cantmon 
in grots. 

III. Of the Interest of the Owner, of the Soil subject 

to Right of Common: and herein of Approve- 
ment and Jncloaure. 

IV. Of the Reniedp for Disturbance of Right of Com- 

mon. 

V. Of Surcharges bp Commoners. 

VI. Evidence. 


I. Of Right of Common. 

Right of Common is an mporporeal hereditament^ or a. 
right (lying in grant) which cQltam persons have to t^e or 
use in rominon, a part of the natural produce of land (1)» 
water (3), woo<l (3), &c. belonging to other persons^ who have 
the permanent or limited interest in the soil, 

If a person claim by prescription any sjfecies of common 
in the land of another, and that the owner shall be excluded 
to have pasture, estovers, or the like, this is a prescription 
against Jaw*. But a person may prescribe for the several 

• 1 Init 189 •• 


(1) Common of pasture, and common of turbary* 
(a) Common of fishety* 

(3) Common of ertovm* 




COMMON. 403 

pasturp, and exclude tlie owner of the soil from fct dioc: his 
cattle there’*. 

A |)erson may have two tiisdnot su!wtan(ial grants of 
r\fr\\fR of common over differtmt wastes,- from different iord^t 
ill respect of the same tenetiient*; and iinmenioiial usage is 
evidtm^e of such distinct grunts. 

If A. lias a common by prescriptlpu ^ and takers a Wiw of 
the land for twenty years^ whereby the contnon is suspendeil ; 
after the years (‘iided, A. may claim the common gimerally by 
prescription; for tlie snspemsion was to the possession onl^\% 
and not to the right, and the inheritance of the common did 
always reiiiam (4). 


l\. Of Common ef Pastunt^ and hi rein of Conimoilk 
appendant^ Common appurlenant^ and Common 
in gross. 

Common of pfAtti/ie is, when^ one person hits, in common 
with other |)i*rsons, the right of takmg4)y the months oJ Ins 
cattle, the herbage growing on laud of wfncli some other jM*r- 
«on IS tlu‘ owner. 

Common of pashm is cither common .n))p 4 'mlaiii, common 
appnrt^umt, or I'otnimm in gntss. ^ 

With respect to two other kinds of common of pasture, 
which are sometime s inentione<t m tiie hot»l%H, m/, tommoii 
of vicinage, and common itl gross hons nom(n<\ orwitlionf 
stmt; It may !><• obwTved, lliat the foiiiier eaimoi, strirtly 
speaking, be a of common% tor if it wt'ie, it would 
prevent an inclosurc, which it has bi*en always hohlen that 

b I lust 123. B. llbsbiQB V. Rolliius, «1 i Innt ll4b. 

sSauud. 334. * V v. Ca\c, VVitUs, 322 . 

r llvltilMheiiil v.WuUoii,7 £Bst,483. * I IriM U3 a 


(4) Title once gnned by presertKtion or custom, cannot be lost 
by intcrraptioii of Ibr 10 or 90 yeurt ; but by inter* 

rfl|hion in the right it isfl^ ; as if « a rent or i^ominoit by 

pieiK;rt|>tkm, unity of possession of as high and |K*rdiirable estate, 
IS an interruption in tlie right. I Inst, i 14. b. When a prtiicrip- 
tioii or cufttom makes a title of inhentaoce* tlie party cannot alter 
or a'a\e tile same in pais. 


PlTfl 
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it wijl not: tlie truth isi it is only an excuse for a trespass. 
Where there ' is a partial mclo8ure^ common ;by viqinage 
still conthiues. As to common in gross sans nombre, it has 
been trjuly said, that the notion of , this species of c^mon, 
in the latitude in which it was formerly understood, has 
been exploded long ago * (5), and it cannot have any rational 
meaning, but in cinitradistinction to stinted common, where a 
man has a right to put on the common a certain number of 
cattle only. 

Coymmn appendant ^ is of comnmn right (and therefore a 
mail heed not prescri1)e for it*) (6), for beasts commonable, 
t^iat is, that serve for the maintenance of the plough, as 
l^rse aiul oxen, and for kine and. sheep to manure the hnd, 
and is appendant to ancient arable land only^ It must have 
<‘^^jsted from time immemorial It must be claimed in the 
whste of the lord, not for a certain number of cattle, but for 
i^*li only as are levant and cpi^cinint on the land, and there- 
we it cannot be severed, not even for a moment, nor turned 
into common in gross. The rcaaon for common appellant 
appears to be this ; that as the tenant would nece ssarily have 
o<;casioii for cattle", not only to plough, but likewise to ma- 
nure his own land, he must have some place to keep such 
cattle in, while the ooni is growing on his own arable land ; 
and therefore of right (if the lord hail Jiny waste) the tenant 
might put his cattle there, w'hoii they could not go' on his 
own arable land ; hence it is plain, that levaiicy and couch- 
ancy(7)aro incident to common appendant", namely, that 

r Gnllctt V. I.ope$, i.i Cast, .)48< k 4 Rt'p. 37 b. Willvs, 322« 

tf nriiiictt V. U<TV«, WilUti, I $6 II. 4. a. 

n 1 fiiftt. a. Bi’o. Abr, Conion. i. mBrnnett v. Rrerc, Willca, 931. 

i Bi'o. Abr. Comoii. pi. 1 1. 35. ' n i Rolk Abr. 398 . I. 1 . 


(5) In IVlellor v. Spateman, I S;uind. p. 34(1. v, Serj. Wiii8. edi- 
tion, Kflyiigis C. %l. fHiici iKHiitivelvi that there could not beany* 
roinnion in gross s^ns nombre. See abo Benson v. Chester, 9 T. R. 
34>ti. where it waa hoUlen, tliat a claim of a right of common, 
without stint, as aniu*Xi*d ancient messuage, without land, 

could not he supported, swm ajaght of common not existing in 
law. ^0 


Common apyendant must have ext^^ iiom time imrno* 

The 

pntper way of pleading it^a, mt the party wi teixeomleeof^R^ 
tain lurable land, to which lie had common appendant in the locus* 
Set' 4 H. i>« 13. a. 


(7) lAn'iincy and rouchanev means the possession of such laud as 
« will keep the cattle claimect to be dommancii during the winter 
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the^tenant can only liave a right of common for ftnch cattle 
as are levant and couebant on his estate, that is, for sucTli and 
so many as he has occasion for to plough and iiuinurc his land, 
in proportion to the quantity tliereof (8}. 

Common appendant beinje of common right, may lx* ap- 
portioned, by aliiMiation of part of the land to wTjiieh tlie 
common IS appendant ® ; and, if the land bediviiUd ever s<e 
often each parcel of land is entitled to common appendant 

Although the (‘ommoner purchasers part of the land in 
which he is entitled to common, yet the common shall be 
apportiontiH, lie< auM* (omiiioii ap|iendant is of conmuai 
right'; but otherwise it is of coiiiinuii appurtenant *. * 

Common appurtenant ii^ a right *f common founded on n 
grant*, or prt‘scri|)rioii“, (which supposes a granti amuA'inl 
to the emoyincnt of land. This s|M*4*ies of commoti maydie 
gnmted tor all manner of cattle, that is, not only for thoisU' 
Avhieh serve for the maintenanre of tiu* plough, un<l to ihfl* 
nure the lapd, but for swine, gouts, and the like*; it may be 
granted for un unlimited mimher, or for a certain nurnbt^r 
of cattle. Where common appurtenant is granted ft>r an un- 
limited numlK'r of cattle, the measure ot prolit whudi the. 
commoner is to have, is, as in the case of eommcwi apjiendant, 
levaiicy and couchancj ^ ; and, ( onsequently, like ctmmiori 
apixnidant, sm h coimiion appurtenant cannot be conveiKcl 
into coutmoii in gross. But cumnioii appui tenant for a cer- 
tain number of cuttle niaj’ be granted over, undtso become 
connnoji in gross. 

Common appurtenant may he grant e<I at this day*: ami 
may he apportioned * by a conveyance of part of the |atul tu 
vvhieli the right is appurieiiaut (9). 

o 1 liMt. wj u. tt 1 Tngt liti a. 

p Per C J. nniet, 230, 991. x 1 liml. IJJ a. 

«l H Hep. 7p «. y j Rol. Abr. 30H. (I) pi. i. Diury v. 

r ] Itwt. W9 ». KrUt,('io Ja< 1 *. 

» lb. X CowlaiD V Sliiik, LV Pact, luS. 

t Cro. Cnr. 489. * " e Affjiid|(4Ml, tiob j .r» iliiftt. I39a. 


and as many as the laud will umintAhi diidiig the amte**, shall he 
said to be levant and coiielittiit.^^er Buller, J. in Siholcrs v. Har- 
ttye%6 T. J|. 4B.-4a. ButiKc Rogw w Beiatead. 

mm 0mm 

,S) ^ It is pTatS person cannot havi* a right of common 

appendant for cattle which he borrows, unlm he make use of tlietn 
aU the year to plough or manure liis laud.” Per Willes, C. J« in 
Jkiiitett y. Reeve, WiUas, 93 J, 9. .« 

(9) This point was dtitenhined also in Saclicvcrill v. Porter, Cro, 
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Common appurtenant, aa well an common appendant, may 
became extinct by unity of possession ^ 

To an action of trcs()ass detendani pleaded a prescriptive 
rif^litof <;otnmoii ftir all his c*attfe, levant and rauchaitt, upon 

a messuage, e?/m p^Hinentiis* : on dernurnef, it was insisted, 
tliat the prescription was not giK)d, for the cattle couhl not be 
* levant and eoiicUant on a messii«ige.' Holt, in support, of the 
fdra, contended, that a messuage comprehended a curtilage, 
wliich might be an acre or more, upon whicdi the cattle migiii 
he levant and couchunt: the court being of this opinion, 
adjudgeil the pres<Tiption to be good* 

** In an action on the case for disturbing the plaintiff's right 
of common a ppearc^ that the plaintiff' (who clainned the 
common in respect of a messuage for all connnonabte cattle, 
levant, and couchanl) waS^he owner of asmall house wherein 
he; carried on the tnide of a butcher* 'I*he house luvil neil h(*r 
littKl, ciirtilag<^, nor stable belonging to it, but under the shop 
Striiulow was a Hhee|>-hold, which would contain four or five 
sheep at a time, hut neither horse nor bullock could be kept, 
there; Lord Kenyon, C. J* at the trial, on the! northern cire'mt, 
iH'ing of opinion that levancy and couchancy was not proved, 
ns the plaintitT had not shewn that ho was in possession of 
land whereon tlie cattle might be levant and couchunt, non- 
suited the piaintifT. *rhe court of B. K. afterwards micurred 
ill o{Mmoii with the chief justice. 

(^>mmo^| of pastnrt', without land, for a certain nuinlx'v 
of sheep, may 1)0 parcel of a iiianor^', and deniisoil and de- 
misable by copy <»f court roll; and, if it be thus claimed 
in picnuling bj’^4hc lord i>f tlic manor, the pica will he gtKxl, 
alllhoiigh In? tl(H*s not di scrilic the common as common ap- 
pendant, uppurteiiant, or in gross, since it must l)f' taken to 
tic common appurtcn«ant.; for, not being claiined as incident 
to arable lan<l, but to the manor, for a (vrtain number of 
blieep in the soil of another, it cannot be coinmou a|>peu- 

li tlrauiibiiw r, Eyrr, Cro. ErK.r>7A. U Scbolcs v. Huraronrcm s T. It. 4G. 

c SrtiiiiW V. .luhuRon, T. Jou, ^ 37 . c 3Iuf|ravc v. Catc, Willt's, awj. 

St Sili«*w. )I4H. S. C. , 


to A.» (vrho Xftwt Mined of Unds in 9*) and all nis'teiiaiihi in S.-for 
alt cominoYMibte. imttle, and A. eonveyrd parcel of the lands in 8. ; 
it wa» holcicn, that the alienee was nititled to eofniium for all his 
I'oiumoiiiibte cattle^ levant and conchaiil^ on the pared of the 
Unds conveyed* ' 



C05*M0X. 407 

dant; nor can it bo taken to be common in gross, being stated 
in the pita to he parcel of a manor ; then it must be common 
appurtenant, the unly renraining sort of conunon. 

(jtimmon ift gross i$ ao called ^ because it docs not apper* 
tsiiii to any laud, and it must be by gram or prescription.'*— 
'J’his species of citnimuu may be granted for all manner of 
cattle, and for an unlimited nuihlwr, or for a certain nuuiber 
of cattle. If granted for an unlimit^ number, it seems tliat 
tile granhxi may put on any numlicr of cattle, provided he 
leaves suiiicient cuniinon fur the lord ; if granted for a cer- 
tain nuinbcr, the enjoyment of the right is of course limited 
by the nuiiilK'r siM-cihed in the grant A corporation may 
prescribe tVir common in gross, for cattle ierant and coucAoKit, 
'ivithin the town, but not for common in gross sans mmbttK 
A right of common in gross is a tenement* witiiiii tiie stat 
13&14Car.‘i. C.12. 8. 1. > t 

A copyholder who has common in a waste, -withoult^c 
manor of which his c'opyhold is part'el, has it as annextdpb 
the land, and not to his custoinaiy estate, and must picseribe 
in a yu€ estate tlmnigh his lord, tor him aiidpll his customary 
tenants tluH-eof. And such commun without the roanorisnot 
extinct by enfranchisenient of the copyhold, though there be 
no words of re-grant. And after enfranebisement, the feoAee 
must prescribe in a (/ue estate of bis lord for himself and his 
customary h'naiits, till the time of the eiifninchisement, and 
since tiiat time fur the teoil'cc and his heirs as ntMUteuant to 
tlic enfrancliised tenement 

{ 1 IiiKt. 123 ». h R. V. Dcruintliam, 7 T. R. 671. 

f McU»r r.SpsIcmM, 1 SausS. 343. i Bsnriik v. Mstthewf^ S TasnysGS- 
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IIL Of the Inieresi of the Owner of the Soil subject to 
Right of Common; and herein of /ippTOve- 
ment and Inclosure. 

In land suhjrct to a rip^ht of common, the ri;zht of the 
lofil or owner of the f;oil (10) oii^ht to lui so exorcised as not 
to injun* the ripht of common. But the ri^lit of tiu' com- 
nioiuTs may lie subservient to the riicht of the lord in the 
s*)il ^ so tlmt the lord may di^ clay pits there, or empower 
others to do so, without leaving sullicieut herbage for the 
c:oininoners, *if it can he proved that such a right has been 
constantly exercise<l by the lonl. So tlu‘ lord may ^ with 
thl^conscmt of the h<anage, grant part of the soil for budding, 
if be has iminemorially exorciseil smdi right, 'rin* irnnu*- 
morial exercise •f such right by tin* lord is evidence, that he 
restTved that right to himself, when lu* granteil flie right of 
common to the commoners. 

In like manner, then' ma} be a vali*l cu*4tom in a manor, 
within the limits (»f atiaut'uiit forest helonging to the crown, 
for the lord, with the asscMit of the homage, to grant parcels 
«>f the waa||klo he luddeii by ciipv of court roll, and fur the 
grantees to inrlus<‘ the saim', and to 1 h) 1«1 them m se\i*ralty 
against the comiiioners, and m exclusion of the ir rights®. 

Ij* a commoner, having a right of common for one lu-ast^ 
put*on twoMhe lorcf can only distrain the one put (m last, 
unless thev wcif InUh put on togetlier; aud it must hesluwvn 
in a plea \ justifying the taking as a surcdiarge) whether they 

k Batoftnv Ctith, .% T R 4 ti. m flrtulcotl t. W inmill, i Camp N. P 

J FolWurd V. lleiiiiiirtt, 5 T, R 417. 0 . 

11. (a. ) 11 Ellit « * Rcmle«, Wtikb, 63 S. 


. (10) The nistoiwary tnuints of n manor may alirge a custom to 
have the sole and several pasture in tlie soil of die lord for the mhoh 
w«r, and thereby exclude the lord. Hoskins v. Robins, 2 li!kiuudc 
^ Hut nreii in this case the lord may distruin/for olW damage 
ill his soil, the cattle of any who Iwve uo right topnt in their c*attlc 
although lie has not any interest in the soil. Per Hale, C. J. S. C. 
for he has an interest in the lOUtes, tffxa, bushes, Per Cur, 
I Vent. 164. 
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were put ou to^retlu r 02 st paraitly, aiul if the latter, which 
was putou first (11). 

By stat. *20 H. 3. ( t. ® lonK uf w’ooils, niul pa^tim*s, 

in wbicii then tenants lia\c cHuninon pasturi, may ap- 
pio\e Mich wastes proiuled sutlieient pasturo, with a 
Milhcieut lugrcsb and left to the tenants. 

If the loid ni.ikt a ii^otrinent of the wast(,&e. the fi^olhni 
inav appioxe, leaMiv-a suilieiein v of iSHnmon; and tins rule 
liolii>, alilnnigh the hud uuitinins < 5 i>i/edol the manor wainn 
wliK'h the wa^te luw foi thon^i m the sfatuli^s of M< rton 
and W'lbtminstii t)ie loid oiil\ is incntioiud, yet as m (hose 
di\s statutes Win not drawn with that fulness of exnnssiofi 
uhidi they are at the nris<»nt time, the ttnn, “ lord of the 
inaiiorf* must be lotiMilcred as irpiivahrit to •‘owrici of the 
voil/* when iIk\ stand iti tin* Mine prtdu aiiu n(. It w not 
n((issti\, thin hire, lliat the person nppnning should be 
lord of the iiiaiioi ^a M'lsin in he of the waste, &c. is suf- 
fiiii'iit It IS woiiln o| n mark, that tin statute of Meiton 
<ha siiot t nipow( I (In loidtonppioM 11 nst any other rif^ht 
ot tonimon**, evrptMiat of common of pasture, Hpianwlimt 
or appurUinnt It ihns not 1 xti nd to < ommon lugiuss', the 
Winds ol tlu st.itiiti Im urn tfnu ,ium ptrUnd ad Ummenta 
Afoi, nor to loiiinon ol pisthaij, ol tuibar) % eatoveis and 

V 1 xlriiiti (t h> At It n I ilu I tit 1 P (tUivri % l<tiiii, 3 TR 446 
< |l) ti» n{>)irutf iiiriit*i liy lonts *| liml M 7 
ii^uiiKt tlu >r ii« iphhiititv— a « iihiiii I i hint St) 

4(tS>«>tit » S 4 I <ls t) I t v« » f«r ml % rtiiiiiu i, ) 'fkuiil 4 iS 

also I It j < 0 luiitiilid b> 

'HI n l» J < I] 


(II) In ri'|»U'viii for taking tia; pluititifl'K shn jioii WdiilMitiitislie 
I)c>\ui. thi' ili'iViidunt :ivt»vfxi tuki»;rth(' ratth' tioitiu dainaui’ to his 
li^lit of roituiioij ; the plaiiitUr in his pitsi in bar rhiiniisi a flight 
of coiiiiiiori for hitiiM'lf ns tenant of am*** of laoii, for tuo 

blu*<’|i for «viTV am* ; the dofoiiduiit (athiiiltiiig tin- iij<ht of roiniiioti 
claiiiifd by the plaiiitif!') roplicsl, that, ut the tiini* lyf th«* iiistri*hs, 
the piaintitf liud sixtivn siiet*{i on the roiniiion, over and abovr the 
sixtet‘11 that uere diblrtiiiieil ; that tin* defendunt li ft tin* lirht ineii- 
tioiicsl Mxtci^n to line the coinnmn, and only diAtnuned the AUper«> 
iiiiineniry sixteen, with which tlic plmiitiff narl ovcrchtirjjcd it of 
his own w'ron^, which were doing damage to the plaiiitiff. It doiii 
tiot lipiMnir that in this isise ugay objwfion w-as imdc to the replica* 
tion, for not stating, whether the thirty-two slieeo were put on lo- 
j;ether, or sepHintely ' I tideed only *1 j uestion iinule waa, whclhcr 

4)ne oonimoner could dwlraiii the cattle of aiiotiier comino»a*r, wlio 
)iad surclmrged the ebramoM, which was determiiMsi in Ute tiegaltve ; 
^nd the .plaintiif had Jiidginentr Hall v. Maitiing and otlierss 
B* 11m !£• ^ Oeo. 3, 4 Burr. v420» I Bi« R. C73. St 0, 
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• the like, the words used throughoutthe statute beingpostoni tt 
communia pasl^rm^. But though the lord cannot appMwe 
4igainst common turbaiy, yet where there is common of 
pasture, and common of turbaiy in the same waslef, the 
common of turbaiy will not prevent tlie lord fimn justifying 
an inclosure ^;ainst die common of pasture, if he leaves suffi- 
cient; for th^ are two distinct ri^its, and the concurrence of 
these rights in one person will not make any difierence. In 
like manner the lord of the manor*, or bis grantee, may jus- 
tify an approvement or inclosure against tenants bavini' coni- 
mon of i^ture, although tliey have a further right of digging 
sand, &c. if sufficient common of pasture be leii It is, how- 
ever observable^ that if the inciosure operates as an injuiy 
to the other rights, the commoner will be entitled to an action 
on the case jfor such- injuiy. 

By the approvement of part, agreeably to the rule laid 
down in the statute of Merton, that part is discharged of the 
fedfmron, insomuch, that 'if the tenant, who has the common, 
purchases that part. Ins common is not extinguished m the re- 
sidue*. 

If the lord incloses any part, and doi*% not leave sufficient 
common in the residue, the coniinoner may break down the 
whole inddSure*. 

If the ctmimon has been incloseil 20 years, the commoner 
cannot make an eutiy, but must bring an assize of common'*. 


IV. 0/ the jRetnedy for Disturbance of Right of 

Common, 

WnATSTER destroys the right of common is a nuisance*, 
and may be abated by the commoner, provided it can be 
done without interfering with tile lord’s, right to, or interest 
in the soil. But if the nuisance cannot be without 

such interference, the commoner must resort to his action 
on fte case, and have satisfaction in damages. If the right 
of comilion be partialfy'iiyured, die commoner OMj^ not 
to abate d, cause of sQ^ igiaiy, more espodaily if in so 

t alsil.t7> aslrntw* 

« TurnttU V. Strieklwd^ Wtll(% ISJ, * 9 InS.SS. ' 

C»». Rep. s7e.S.Cr a Ciwwkv. miMl, I>«1qrS«aHi.At, 

s y. Pa sds , 4T. Itfii. irst.citoekvLsinMin^J.faillswkt 

f AgiMd U VVMMI W STaHL iSs, 

Wittc«,sr. sraM.st. . 
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do^ he mtut ncces&rily interfere with the right to the 
-sodi On this principle it was bohleu in Cooper v. Marshall, 
1 Uiai a commoner couUI not justify digging up 

the sw^uoHildcstroyuHt the cQaey>burrow8 erected in the com* 
mon ^ the lonl, who was entitled to free warreu there. So 
whme the lord hwl planted trees on the common, and the 
commoner out them down*, it unaa bolden that the loril might 
maiuteiii trespaifs, anil tiiat the commimer could not justify 
tlie ahatenieut of tlie trees. 

The usual retnody .ndopted by corommiers is an action 
on the castMbr a disturbance of llie right of common, which 
may be inainpiintd either agaihsl the lord or the owner ot* 
the soil*, a stranger or a commoner. If the action is brought 
againat a wrong doer^ title being only inducement, it is not 
jucessary to set it forrii; it will be suflldent for tin* piain- 
tiH'to state in Ins deolarafiun, tbat he was posaessed of a rvr- 
tain (|nuntity of land, kc. and by rcinon of sut^ powession was 
cntitUHl to the light, in the exercise of which he was 4tfr> 
lurlKsl. 

In this action the plaintilT must prove an it\|uTy auatalnod, 
hut any injuiy lutlie nMiutestdigrce is sulficient*; e.g. the 
taking an ay the iiiaiiurc which has been dropped on the 
conimoirby the cattle, although the proportion of the da* 
mage siistaiiM‘il by the pluintitf Iw found to amount toafar* 
thing only for, if, when* the Injuiy uas smjll, a comnioiMT 
could not inaintaiii an actimi, a iiicro wroiegdocr might by re* 
jM'iih d t'li IS in course of time « stabiish i \ idi nc«‘* of a right of 

(Oil) mull. 

If, to an action on llu* case by a (snmnoncr for imuring Ins 
right of ( oinnioli'‘, tlic defendant plead, that he (lug turves 
under a In cm c from the h>rd« be Hlionld adil, tliat “ suiricicnt 
eumin(>n n.)s I* It lor the cortinioiur;" and if lie do not, the 
plaintiff is not obliged to reply, tliat there was not suflicient 
common left; because it is the gist of t)>e action, and set 
forth in the declaration. 


4 Kirby *. SadsroTr, 6 T. R. 481. R. 

R eosSraicd i« rrmr is EsdNqn«r 
CIn. 1 Km. k Fsl IS. • 

5 llwMfd V. Curtriil, Lntw. loi. 

f SirodeT Byrt, 4 SliMl.4is. Scssbo 
Gjxniiww'V. lUey, Willo^ 691. 


g Prr Lord nnesborwiib, C. S. 1M- 
boM V. Bsller, MiSdlrMw SiUlMfl 
sfl*rTrto.4sU.8 RR.MW. 
h nwlsr f. Wadiwartb, « Ka*«% R. 

114. 

i SC 4 fairfek r, OtMSMy, 1 Was. 

fcsssdcrt, p. 340. b. n. (9). 
k Cmwslww r. Ildejr, WiOcSyKig, 
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V. 0/ Surcharges hy Commoners: 

Foehehlt, if one of the commoners had surcharged the 
common*, that is, had put more cattle into the common than 
he was entitle<l to, the commonc/ who was aggrieved might 
sue out a writ of admeasumment of pasture, and by tiiat 
suit the coDinioii was admeasured in rcspt'Ot of all the com- 
moners, as well those who had not surchargeil, as those who 
had surcharged it, and the person who brou^t the action. 
An action on the case has Iwcn substituU-d in the place of 
this writ of adineasurcmeut, as a more easy and speedy re- 
'medy; and it has been h'otden, that this action may be main- 
tained by one commoner against another for a surcmaige", al- 
though the plaintiff himself has been guilty of a surchaigc. 
In the declaration it is noi necessary for the piaintilf to set 
fofth (he defendant’s right of common, and shew in what n.an- 
nit he has exceeded that right”, by putting in a greater 'num- 
ber or an improper species of cattle; but the disturbance may 
be alleged generally (12) thus, * that the defendant w'rongfully 
and injuriously ate up and depastured the gniss ou the com- 
mon with divers Wieep and lambs, to wit, 200 sheep and 200 
lambs." Neither is it necessaiy that the pluintitf should state 
that he was exercising bis right of common at the time of the 
6urchaige\ 


Vr. Eoktenee. 

Ih replevin defendant avowed taking the cattle damage 
feasant”, piaintilf prescrilied for common in the loeiis in quo 
as ap|iibnuant^o his mmiiage. The plaintiff pitnluceil as a 
witness a person who claimed common in the same place. 

I .F. N. B. ws. B. • Writ* «. WMHitf. s Bl R. ms. 

■iH<>iiMui*.r«<l 4 , 4 T.R 71 - p Haney t. ColiiMni, Niwfiilk Swn. 

• AlkiwoB V. Testdale, s Wil*. 97S. Aw. 17*7. 3 ISS. Sent. Lecd’e. 
sBI. it.SI7.S.C. 


(12) It seems from Smith v. Feverel, 9 Mod. & and from a dic- 
tum of the court in HwMurd n Cantrell, Lutw. 107 . that in an ac- 
tion against the lord, it is necossaiy to shew a poitiraiar enreharge. 




COMMON. 


413 


Hi* testimony lieing objecteil to, Rnyniontl, C. J. overrulal 
thd objection, observim; tlmt where a pci-son pit^seribes lor 
eoioRion^. not as apjx*nckint to his messuage, butliy virtue of 
a cusloiu within a parish or manor, aiul the custom is tii 
issue, there a ))erson within tlie manor or parish daiining 
common is interested, and cannot be a witness: but where a 
person pa^cribes for common, for all cattle levant and vow^ 
cliant on his tiii*ssMa^, as ftlonging to that messuai^e, there 
is nothing but that personV particular right of common in 
question, as belongit^ to that |>artioular iiiesshage ; and an* 
otliiT [KTSoii who (rlaims i-omiiion in the same place by virttm 
of another messuage, may lie a witness, because not inte^ 
rested in tlie present question. 

'Frespa^ for entermg plaintitTs close with cows and aln^p, 
and destroying hisgrass^ As to sheep, pica not guilty, and 
issue thert^n. As to vo\v% detciidaiit justified, and pre* 
seribi d for cointnoii, for all cattle (<o(f:ept sheep) latantand 
I'oui /iant on defendants tni^ustge, ami one acre of land ; 
issue was on the leviiney and couehaucy. 

'I'lie eviflence on tin? first issm* wjis, that defendant** sheep 
were seen at several times depusluriiig in loi:us in and 
that at such time the defendant's shepticrdVas witli then\. 

MnCialward, (recorder of Cambridge) for the defendant, 
insisted, that as it did not ap|>car that defendant had know* 
^leilgeor eonsi^nted, that his sluvp should feed there, and hud 
* a so i va lit to take care of ihein, the shepherd, atul not the do* 
teudaiit, was the trespasMT, and that the action could not be 
inaiutiiiiicd agaiust the master". 

Per Lord Kayinond, C. J. “ The action lies aj^inst the 
master. Ins sheep did the trespass ; he bus his remedy against 
the servant.” 

As to the second issue, the. evidence was, that defendant 
w^as seized of a copyhold messuage, andom.* acre of pusturO 
land, that he fo«ldered eight f>r iiiiio cows in the yarn of itie 
said iru sHuage with hay brougiit from anutiicr farm about two 
miles off. 

Lord Raymond, C. J. ** These cows cannot be levant and 
couchant upon the one acre ; for I am clear that levancy and 
couchancy is a stint of common in to common 

sans nomire, and stCTifi^ only so many as the messuage or 
farm will by its produce maintain; ami it was so res^yed in 
the case of the town of Derby *. I know there arc cases 

q fissm w, Baifttsta, Csaibr. Skid, r 0 R. S. 

Am. 1707. «or. LS BsvmimI, C. i. s JMcllor v. I^Umsa, 1 SsanS. 30. 

MSS.Serjt.U04U 1M04.7. 
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which 8ay» that foddering in a yard makes lerancy" nd 
couchanry, but then the meaning is, foddering with stulb^^ 
icc, produced from the messuage or land itself, to which the 
yard belongs; for exainpie, if an acre of land wilt ]^rpduce 
only 80 much hay, Stc- as will maintain but one cow, the 
occupier shall not put two on the common, because he fod- 
ders them in the yard with tlie produce 6f other land ; for, 
by the same rule, he might put WOO of his own, or of other 
persons; and deprive the other commoners of the benefit of 
cominotu” 

• 7*respas8 for impounding plamtif}'*s colt and three fillies *. 
Defendant seta out bis right to a messuage with the »purte- 
nants, to which the defendant has a right of common l^opg- 
ing in the /oc. ia euo^ and that, defendant took tbe^ttle da- 
mage tfeasanlr Piaintift* leplies, that he is possess^ of a co- 
pylioUl messuage, in Drayton, and prescrines for a right of 
common in tbs^ loc« for all commonable cattle, levant 

ani^x'ouchant, ba the said mehiuage, at all times of tlie 
XMendant proiesiando^ that plaintiff has not such riglu, tra- 
verses tile levancy and couchuncy of the beasts taken, and 
issue thereon. Per Lee, C. J. ** The prutestamh is not part 
of tile issue, and ih^ not be proved/* It appearing by the 
evidence, th^t the messuage was only a yard where the horst'S 
wen? foddererl, and one acre of on^liard, with the produce of 
which the plaintiff could not maintain the colt and three fil- 
lies, and for that reason he foddered them with hay and straw' 
from otlier land hired by him. Per Le^, C. J. “ 'Fliese 
beast^cannot be levant and couchant on this yard, though they 
are fs^sred there, unless they cun be foddeYed with the pro- 
duce of tlie messuage, and so irwas determined by Lord ftay- 
inoml ill Rogers v. Beiistead at Cambr. 17*27, after much con- 
sideration, that levancy and couchancy signify what the pro- 
duce of tbe'estate will bear, und is a stmt of common with re- 
siiect to other coiunioiK*ni ; and I know no dificrence as to 
this, whetber#he ^nimon is for the whole year, or for half a 
year only/* Lord Raymond, in the above case; cited 1 Vetilr* 

. The foddering cattle in a yard is said to be evidence 

of levancy and couchuncy, Salk. 109; but it must be fodder- 
ing with the produce of the eround belonging to the mes- 
suage* Plaintiff non-suited. £1. There may te common ap- 
purtenant to a messuage with appurtenants; nut not tQ a tues- 
wagej^nly; , 

In ir«)deviii*thepteii)Jtiir pireMSfbed fero^juiKjp forhoi^ 
hy muon of ha tnemu^. T^e mdenceiMia dl a right of 

t Fttklusr V. ScaiM, NsrSplk 4Nl». s C<Hirjtv.VCT%1eii,lCorailkS«si. Ait* 
A». 1788. Bisa. IdMV. 1797 Scot. UtedT*, 91 S. 
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common for horses and sheep. Raymomt, C. J. It has hec*n 
aqUc^COcly Uiat in replevin this is no \^riance from the pre- 
BGi^ion; for the prescriptiotii for a common for horses ami 
sheep ji|| a justification of common for the cattle taken.'* So 
evhience of a right of common for sheep and cows will sup* 
port a plea prescribing for common for sheep*. 

In an action on the case q^inst defendant, plaintilT do* 
rlaretl that he was possessed of a messuage to whi<'h a 
right of common for all commonabie cattle was appurtenant, 
ami that defendant put his cattle on Uu' said <x>iiiinoii» and also 
dug up part of it; pcs quody the plaiutili* could not enjoy his 
coiimit^ ht tarn amplo modoy as by law he miglit* As to 
piitting^in his cattle, plea, not guilty ; and. as to digging up 
the common, justification, that it *was to make a watering 
place necc^uy for drink for tiie cattje on tln^ common. On 
the first idStic, it insisted, for the plaintiff, that the de- 
fendant could not give in evidence his right of common, on 
Lo%.l Holt's opinion in .^alk. QuU per reagel/y,. C. H. 'Mn 
trespass vi ct armis the only evidence of ilcfcndaiit, on not 
guilty, is, that he* did not qmie on the ground, and arigltt 
to d<> so must he plt*!uled. Bui here the whole declaration ii 
ill issue, and so tnc per quod be could not ei^oy in tom amph 
modoy us of right he ought, is part of the issue; and if de- 
fiMidant proves that he has a right, then, iiotwitbstmiding the 
plaintiff’s complaint, ho dofsciijoy, See. as of right he ought. 
This point was s<*tthnt by the Court of C. B. in a case I ar- 
gued, \%liich came lM‘f<irc the court on a motion for a new 
trial, ill a cause trio<l at Cambridge before the pniMuitjILord 
Chr. King, wluii C.J. of C. B. wln> had ruled tliat <lie di*- 
feiidant could not give in evidence his right of common; and 
on a motion for a new trial, 'J’racey, J. seemed surprisctl at 
It; and it tv as ruled otherwise by the court, and a new trial 
granted.” 

» 

f Brnni'tt w» SpinlM, Norfolk Svoi, 
Af». 3 ii. i. SerjL Mol't, MS. 


% Bridget T. Saer, 4 Mod. 89« 
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CHAP. XU. 


CONSEQUENTIAL DAMAGES. 

» 

Of Acitomon the CutBc for consequential Damages^ and 
Herein of the general Rule for distinguishing Actions 
of Trespass vi et armis^ from Actions of Trespass on 
the Case. > 

A: QUESTION frequently arisefl respectlnjEj the fomf of 
action, which should be adopted by a person wire has sus- 
tained an hyury ; that is, wiietner the proper remedy is by 
action of trespass ti ei armis^ or trespass on*the case : and as, 
''in order to avoid confusion, the judges have at all times l)een 
anxious tl)9|r the boundaries of actions shotild be pjrescrved\ 
it may be^toper to remark, that the true distinction, (and 
which seems to be now scUletlM is, that if the injury be oc^ 
casioned by the act of the deferidant at the time^ or the de- 
fend^nt he the immediate cause of the injury^ trespass vi et 
uxvd^f^ the proper remedy ; (1) but where the injury Lk not 
dire^'Wid immediate on the act done^ but consequential only,* 
there the rem^ is by action on the case^, SOineUnies termed 
an action oii tne case for consequential ^^niages. » 

The following case will illustrate the rule here laid downs 
On the evening qf the fiiir day at Milbom Port in Somers 

a 3 Wilk 41 1 Bo«. & Put 47a. Hushes, aT> R. S3I. onS Xeayos 

b Lmitie v. Bruy, 3 EuiCi R. S93. C. J. io Dsy v. j^wnrSi, s T. R. 

c Reynold* t. Clark, Lord Rayiu. 1399- 649.S. P. and to Ogle e. Rirhet,^ t 

Stf. S34. S. C. Sec also Morgan v. T. R. 190, |. 


(I) ** Looking iiito%ll the cases from the year book in the 31 
IL 7* ^ a. doarn to the latest liedsioDs on the snbject, 1 find the 

I Hrincipte to be, that if the injury be done by jfijie act of the party 
limwif at thettta% or be be immediate taSpe oHfl, though li 
happen aceitlentallyy of by tnisfiBlune, yet be is answcnible in 
Per Gme, J, in Leame v< Bray, 3 East's IL 600, 
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tbe defendant threw a tinted squib from tlie 8tr«H't 
market-house ; tbe squib fell upon the stall or stand* 

; C. to order to protect himself and the wares of B. 
from l^uiy, took up the squib, and threw it across the raar- 
ket-hoine, when it teli u|)on the standing of 1)., who to save 
his wares, tltrew the s(|uib to another part of the market- 
houstv, th«as(|uib struck the plaintiff in the face, when the 
combustible matter bursting, put out one of hia ey«at, an ac- 
tion of trespass, ti et armii, having been brought, it was 
urged, on the part of the defendant, that it wouM not lie, and 
that the prupi>r remedy was an action on tiie rase; a veniict 
was found 4br the plaintiff, subject to the opinion of titc court, 
as to the tbmi of the action (d). Nare^ d. was of opinion 
tliat trespass, t‘< et amis, was the pro(x:r form of action, llib 
act being illegal at -common law m>m the probable iHiitae- 
qiieuce of injury resulting from it, and by^ stat. U & 10 W. U. 
c. 7. as a nuisance. Blackstone, J. was of a dillbrent opinion^ 
conceiving that the lawfulness or uidawfolnesS of tlie original 
act was liot the true criterion (3); that theVudtIod distiurtion 
was, Uiat whore the injury was iniin^iate, trespass ri et 
urmM would lie; where consequential only, it must be an 
action on the ease. In the present case the original act was as 
against B. a trespass, not as agaiiMt C, or the pla|i|tifi‘. The 
tortious act was complete when the^uib lay at rest upon B.'s 
suill ; B., or any by-standiir, had a right to protect himself by 

tl Scott ir. Shfptirrdi d Bl. R. vji* ^ Wilt. 403. B. C» 


. {2y I have stated thisca^e very fully oii u(.vount|£Uie imfMirtant 
ffoHrinet'ontiiiiied iii the ar^^unmita «>rthe ei|MHMaliy 

in that of Blackntone, J,'Vhicfi U frequcMitly ciUni on iIuh vubject. 
\Vit;h to the deciMon of the couil in Scott v. ShefiikTii, it ii. 

to he obwrvedy that Loi^l Elleidioroufht (in Leatne v. Dray» 
3 East’s R« 596.) said^ that it vTCiit to Uk* limit of the taw« 

(3) So i^awrcnccy J. ** In act ions of trespass the distinction has 
not turned either on the lawfulness of the act, whence the injury 
happened, or the ilesigu of tile inuty doin^; it to comutit an 
but, as mentioned by Blackstone, J. in the case of Scott v. Shep** 
herd, on the diderence between injuries direct and immetiinie, or 
inediate and comeaueniiat : in the one ifMtaiice tlie remedy, is by 
trespass, in the other by case.” 3 East,bOK ** If one turning 
round suddenly were to knock apother down, whom he did see, 

without intending t^ 00 doubt Uhs action must be Pei* 

Lawrence, Esk 397. ** Wiiere a mau shoots an arrow at a 
mark and wounds ahojtt^r, although it be Against his wilk he shall 
be called a trespasser/’ Per U4fQd, C. JI. m due Common *Plnis, 
BJfl.?,38.a. 

F S 



-<18 CONSEQUENTIAL t)AMAGES. 

removing ttie squib, but should have Taken care 
sucti a manner aa not to eiMlainaG;e others. Ue 8ild«y|pit 
thia was not like the caae of diverting the eourae of ui 
ox, or of a atone thrown, or an arrow glancing againStaln^, 
became in those cases the original’m^on, the vis impressa, 
was continued, though divertm ; but here fhe instrument ot' 
mischief was at rest, until a new impetus and a iiow direction 
was girtfen to it, not once only but by tworationd ageuts suc- 
cessively; that, in strictness of law, trespa^ ei et armu would 
jie-ageinst D. the immediate actor; for inevitable necessity 
only would excuse a trespass, and Di had exceeded the 
bounds of selMetbnce, and had not used sufltcient.ckcum- 
spection iti the act of removing the danger from himself ; 
Ihrcping the squib acr«M the maricet-housc, instep of brtish- 
itig it down, or throwing it out of the opeir ndes into the street, 
was an unnepessaiy and .incautious act.' Gould, J. was of 
opinion that trespass ti et amis was maintainable, that the 
d^cndaiit might be considered in the same light as if be had 
thrown the squifa^n the plaintiff's face. The terror impressed 
on C. and.D* excited self-defence, and deprived them of the 
power of i^ollection ; wdiat they did was therefore the inevi- 
table consequence of the defends'nt's unlawful act ; they acte«t 
from neceiattyf and the defendant inijiosed that necessity oii 
tliem. Ife Grey, C. J. was of the same opinion, agrwing 
with Blackstono, J. *8 to the principles he haa laid <lown, but 
differing fVom him iu the application of those principles to the 
P|;$|wt case. The question was whether the iujuiy was re- 
cilS^ld by the piaintiu force from the defendant,” or ’-’bc- 
thefwci hijt^ resutUMi from a new force of another. ,JiIe 
considered » that was done, subsequently to theof^;^! 
throwing,^%R continuation of the fin|^ force, and tlie tirsCact, 
which would continue until the squib was spt-nt by bursting. 
Any innocent person wm justiiiame in removing Uie danger 
from hintself to anotlief; the blame lighted on- Uie first 
thrower ; the new direction and new foscc flowed out of the 
first three, and was not a new trespass ; C and D. were not 
free agents, but at'ting under a con^lsive necessity lar their 
own safety and self-preservation. 'The aaveiul acta of throw- 
ing the squib must be considered jia one single act, namely, 
the act of die defendant *, the nme as if it had been a cracker 
^t bifipdiad bounded and r^xMinded again and again before it 
stri^i|mit tha phuntifl'Tieye; 

Tiie distihi^iod hetw^ tiespatb ei et Hya^ % &tid trespass 
on the case, bjflle etdunple usually 

1 ^. aikdftU ' sT.R. «49. Pw LtRhae, J. hi 

by KrwjFoa C. i. la Da} r. CUvMite, Uaae *. Bray, s East's S. ant. 
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man^K throwing n Ic^ hilo tiie common liigh-v\ tiy ; 
ot*the Ui^ beitiu tiiiowii it should strike aii\ 
peiaoii may iiiaiutaiii trespass vi ti amus : but, it', 
at\l^ It is ilirown, ati4 is lodged on the grouiul, any pi^rsoii 
passing aIong> the higliway, should receive any injtir>' by fall* 
itig a^inst or over it, there tho remedy is by action uti Uie 


case. 


'Fhe defenilaiit driving hin carriage on tbo wrong side of a 
roaiH (which uiis wide enough to aAlniit of two carfiagt^ U* 
pim coiivoniciitly) by amdent drove against the plaintiirs 
t'liiTicle, the night Iteing so dark that the |Mrtios could not 
see each other; it \vas hohlen, that the iiyutjs whicli ibu 
plaintiff had sustained, having been Immediate'^ fmiti the net 
of driving by the defendant, the proper remedy was tit's- 
pass, tf t/ amts (4). But, as was truly olwi'rveil by Lo 
Bianc, J. if the defeiKlant had simply placed hiscHirttige in 
!he road, and the piaintifl* had run against it ifi the ditrk, the 


f LetMv.lIrsy, 3 EMt'tlt. sgn. 


(4) The true criterian iieenif to be according to wliat Lon! C. 
J. lie Grey says, iii Heott v« Biiepberd, whether tht ptaintiir ro 
eei ved an itijury 6y force from the defendant. If the tniiirious ntf 
bo the itnuiediate result of the force originally u|ijpliM ny tlie jle* 
feiiilant, and the pltiiiittff be ii^rt*fl by it, it flic suliject of on 

action of tresp;i9s rt ct arifttf, accortliiig to hU the ciiihHi bot|» an- 
cient ainl imaleni. It is iininatcnal ahi*t5er the injury l|j||^[Afu| 
or not.’* Per Lord Ellcnboroiigii, C\ ,1. 3 East’s K. 5fMf» 
observed Iw Le liianc, J. that '' in actions for riiiiiuiigdown 

dmieiilticM may occiiri Uecati^ the /arcdlKicb occasions 
the Injury is not so from the act of thopefloo ttccnti;;^. 

The immetiiale agiMits of the force are the aiud aocT waves, and 
the fKrniOfmi ui*t of the imrty rather coit<fist« in putting the in 
llie way to be tio acU^d upon.** In Dgle v, Barnes and 
S T» it. IBH. when! an action on the luie was brought, and the dr* 
vlamtion alleged negli||«nctt and unskilfuiness in the* def^dunt's 
management of a sliip, oy reason whereof she ran foul of the |)tatii* 
tiff*s widi great force atm mlcnciv On tnoiioh in arrest of judg- 
ment after verdict for the plaintilf, on tins ground of tiu* an ion 
having been case when iC ought to Ihiv« been irespoi#, Grose, «l, 
said, that the jttiy having found a verdict for the plaitititT, they 
HI list consider that the complaint set forth in the was 

proved ; and for sneiran iiijoiy an aCttoN on tlie case was 
remedy. LawreomL J. observed, that Uie negUgent and mipris- 
vident managemnm not imply that any 

«rt was done by tmmt sfber havinii^bseti guilty of the negli^tMtt 
which ted to tlie mischief, titey mi ^Id bare tfame every thing ^iii 

b II *t 




4ed 


COXSEQUEN’IIAL DAMAGES. 


iimiry would not have horn iliiwt, hnt in con^quenM^^jl^H 
of tho detondant*s "previous improper a(‘t ; and then the pra& 
form of action would have been tnat of an action on the 
I'hc plaintiff declared an^inat the defendant, for driving 
lu8 ( art against the plaintifi's horse with force and violence*, 
alleging it to liave U'en done* by and through the mere 
negligence, inattention, and want of proper care,^ of the de-. 
fendant ( >n demurrer to this declaration, as not being in 
trespass it was holden that it was pood {hr James Mans- 
firhl, C*. J. ohw^rved, at the close of the decision, that it was 
not to he considered that the case of Leanie v. Bray, was 
t>verturnrd by the present ; at the same time he might say 
thus much, that upon a proper case it might be fit that the 
decision of the court or Kmg's Bench, in Leame v. Bray, 
slioiild he reconsidered. In an action of tfespa^s **, where the 
plaintiff* declared that the defendant witli force and arms 
drove a vessel, whert^of the said defendant was the com- 
inauder, ugaiiiKt uml over a certain boat of the plaintiff, and 
sunk her, damnn^ At. voutra pavem^ Ac. ; it appt^artnl, that 
the di fendant was master and owner of tlie vesstd by whicli 
the iiijui^’ to the plaintill’s lioat was conmiuted; hut tliat he, 
though on Inninl at the time, did not give the order wliu h 
caused the aecidetit, hut the pilot did; that it was iiiiie 
o'clock at night, in the mouth of SeptiaubiT, when the ac- 
cuU lit hap|H’ne<l; tluit the \ess^ would not obey Iut riulder; 
and that it ^^as owing to no ile’^ign or w iliul a<‘l of any jkt- 
boani. Sir J. Mansfield, C\ J. left U to the jury to say 
whdiri^r the an'ident was owing to the mere force of the 
wind, 6t to i^hgenco. The jiiiy were of opinion that the 
a(*( ideiit UroflPfroni neglipeiice, and gave a venhe t for tho 
pUiintitf. On motion to 8t‘t aside thh venhet, and enter a 
nonsuit, on the ground tliat the a(‘tion should have Wn an 
action on the ease, and nottres|>88s, the court we re of opinion, 
that tn‘Npass could not In* maintained against the defendatii; 
and said the cum' lUifend from the^prtHcdn^ can.* of Leame 
V. Bray, ht'tv the detendoiit, thouid) on board the 

vi'ssid, did not give the order which occasioneil the accident^ 

g Kngrrt t. IntbUtott, r Bat Is Pal* h Httgftit ?. Mootgamcffr, ft N. R. 
> ft. 117* 440. 


their power to tfffiid mischief, and thed'^e ranning agaiiast 
the Vessel mighi huve hem dwittg to the wind aud title. 

Si*c fur1ht:r on this p.^nit, Tamer v. llao kins, I Boe. and Piil. 47^ 
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A*pUot dill ; \vh4Tt‘as* in Lcainc v. Bray, the dcti'mlimt 
^viiijsf the carnaj'c wliidi injtiml tlit* plaiutiirN car- 
riiife. The c'oiirt at the wune time iutmiuUd douhts as to 
tlie attlliority of Leanie v. Bray, and Cltamt>n\ J, ohservetl, 
that in cn8i^a of this kind it would Ije diflhadi to sustuiii the 
pro|K>Kitioii, tluit a muster couUl lx* liable to an ai'tion of iros- 
fora nepii^onr act done by his servant in tin* eoame of 
niseuipiovnitMit, for which theWrvaiit himself would also lx* 
liable in that form of aelioiu 


In a subKiMiuent case of CoveU w LaminjX» I Camp. N. P. C 
497. whh b was ir(\spasM for ruiuiiitg dereiidaiit’s ship against. 
plaintifl'*s, it appeared, tiiat at the time of the aVeident. the 
defendant was ou board his ship, at the helm, Imi that Ibere 
was a desia* on the part of the ilefeudani to sUvr of the 
pluiutitl, and that the ac cident was to be as4:ril)etl to tht^ int^e 
iiiiskilfuhiess of thedefendant. It was contended, that as the 
act was not wilful, an adion on the ( iise tyus the proper re- 
niedy ; but, per Lonl Kllenborou^h, i\ J. “ Whetlicr the in- 
jiiry coinplained of arises dinrlly, tir follows eonst^iuentially, 
from tlu*a('t of thed(d’en<laiit, 1 c<»nsidcr,us the onl) just ami 
intelligible rnu*rion of tresspass mul ease, it makes no dif- 
feniiee, that lu-re the pariii^s were sailing: on slop bcmrd« 'I'lm 
winds and the waves wvre* only instruiiiental in corrviiuj her 
aloiii; III the diix^'tkm which fic‘ eomrnimteated. Tfie fbnv, 
tluTefore, proeeedeil fnmi iiiiii, and the injury whieh the 
plaiUliff Mistameil w^as the iiimu diale effect of that force,*' 

Where tlieix^ is a gnituitous itenmssion to nw* u chattclA'tti 
the possession const ruetivt^ly remains m tln^ oune/, h# may 
TnaintaiiP tresjKiss for an mmieduitc injuiy to U; but iT the 
owner of a horst^ lets liim to liiie for a f:erta9||l^fiie, during 
which he is killed by line uwin^r of a cart unvin;? vioh iitly 
a£^iiist him, the n^iiedy of the owner of the lioiiie against 
the owner of the carl is* ra»e, and not trespass for tins is in 
the nature of an injury to the piamtiirs reversion. 

♦If the occupier of a housed who has a rieht to have the 
rain fall from the eaves of it upon the land ot another 
iixes a spout, whereby the rain is diMdiarg(*d in a Issly uimii 
tlie land, the proper form of ac tion, by Uie owner of the land 
against the occupier of the kmise for this ntjury, is an ai:tiun 
on the case; because the flowing of the water, w'bicb ejon- 


i Lotan ▼. Crota^ a Amp. K. R€. 1 ReynaM* a«tli#, UhtS Eaym. 

464 , iJaa-Slf. 604.6. C. 

k Hall ▼. Pickarib S Caiap. P! C. 

137 
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Rtitutes tlic iiyuiy, is not the itnmediate act of th^ 
of the bouse, but the coiisequence only of bis 
fixing the spout. . ' . 



fti an action upon the case, the declaration stated, tbat.ibe 
plaintiff nras master of. a ship", which was ladm with (»m, 
ready to sail, and that tfae 'defendu^ seized the ship add de* 
tained her, per quad quereWa impedilus et ohiArUetua fait in 
rUtfiio t An exception was taken to the action, on, the ground 
that it should have, been trespass «t et armia^ and 4 Edw. 
34. 13 II. 7. Sd. anil Palm. 47. were, cited-, Holt, £. 1. oli- 


servcil, that, in the cases cit^ the plaintid'.had a property in 
the thing taken, hvt here the ship was not the master's but 
the msaiers’. The master declatea only asaparticularoffioer, 
and cduld recover for his particular loss. admitted, how> 
er'cr, that the master might have brOu^- trespass, and de- 
clared upon his possession, which was sufficient to maintain 
that action. ' 


So where the plaintiffwdeclared that he exercised the 
trade of a whwler, and was possessed of several tools that re.- 
lated to the trade, vi£ an axe, &c. and being so possessed, 
^ined a Iivelihoo<l, tec. and by the licence of the defendant 
deposited the tools in defendant’s house, who bad detainetl 
them two months after request, wht;reby the plaintiff had 
lost the benefit of his trade. After verclict, a motion was 
made in arrest of judifonent, on the ground, that the plaintiff 
..to have brought detinue or trover; but the court 
h^^^le action well brought; for, if ]the fact w-as that the 
plamplf M the goods again, detinue was not proper ; and 
thoti^ a d^H^r upon request was evidence of a cony^ 
sion, yet it ^^p^not a conversion; and the damages w^^ 
he dmands in this case beuig specigl, the action ought to lA; 
special. ' . 

So where the plaintiff declared ^ tlwt he was jpossessed of 
a close of hind and a decoy pond, to whic^ wildlowl used to 
resort, and the plaintiff at his own costs bad piwured.diedoy 
ducks, nets, ahd other engines, for decoyii^ and the 
wiM fowl, end en^ed the benefit in taking them yet the 
defenffiiAf:, intendW tp injure {daiii^ff in bia deex^, and to 
drive av^ the wild lbwl, atMi deprive him of his profit, dis- 
chai;|ed gilnfi' ai^Htbe decoy popd* vphereby the wild fowl 

m mtk V. Wt‘4:ir4 '' 17..]$. iiJM. 74. lao. sMk.o. 

Ra)n.SSS-8.C!- ' . f". PiM«. «. 43. cited ta Cb»- 

n KrUlcv.HnaVlAill; mP.fi. ... ii'£ut,s74; Bad 

• KtcbleB.HiclKfiS|W)tlWir,S74. ' s<Mh«.Kir.C.ass.8.C. 

a. from Holl't ll£ BoM y ^ 
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lifted away, atul forsook tUc pouii. Upou not guilty 
; a.Vcrdic't was found for the iiUiintiir, ami W. «la- 
On motion in arrest of judgment. Holt, C. J. ob* 
J, that the action was maintainable ; that although it 
was new in its instanpOt yj!t it was not ta-w, either in the ra- 
son or principle of it. Ebr, lat, the using or taking a decoy 
was hiwful : 2ndly. this -tsinployineat of bis gronnd>to tliat 
use was profitable to the piaintiflT, as was dm skill and iiia< 
nagenient of that employment As to the first, etcory man 
that hath a propettv may employ it for his pleasure and profit, 
as for alluring and pRfCuring decoy ducks to come to his 
ptind. 'I'o learn the trade of seducing other ducks to come 
there in onier to be taken, is iKit prohibitiad*dther by tlio^iaw 
of tlie Ian<l or the moral law; but itisas lawfid to usoiut to 
seduce them, to cf^h them, and destroy them for the use of 
mankind, as to'Icm diid' destroy wild fowl or tame cattle. 
Then when a man useth his art or his skill, to take them, to 
s<‘ll and dis|K>sc of for his profit, this is his trade; and lie that 
liindcrs anotlmr in his tpade or livi^hood is liable to an ac* 
tion for so hindering him. The C. J. added, ^t it had ba'u 
objected, that the nature (rf the wild fowl was not slated ; 
but this was not uecessaiy ; for tlie action was not brought 
to recover damage for the loss of the fowl, but for the uis> 
turlrance. 

In a special action on the caser, i]u> declaration statcsl, 
that plaintilT's wife, unlawfully and against his consent, went 

away from Kim, and continued apart from him a loi^ 

and 'that, during her absence, a large estaU*, real s 
sonal, having been devised for her separate use, she th 
ms desirous of being reconciled, and ofmiabiti _ 

foHbit persuaded 


j^ntiir, her hii9batid; but that the defa 
tmd enticed her to continue apart from the plaintiff, which 
she accordir^ly did until her death ; ttkereby the plaintij^ 
lost the contort and society of his wife, and her assistoace in 
his domestic qffmrs, and tAe profit and advantage of her 
firtune. After verdict for the plaintiff, with 3,000/. da- 
ti»g(%on motion in arrest of judgment, it waa objected, that 
there was not any precedent of any such action as thia. Lite* 
a. 108. and I Inst. SISdi. were cited; but.Willes, C J. said, 
ftat the general rule thim-meBtioned was not applicable to 
the present case; that. it, would have’ been fO# »f there harl 
never been any special action on the case Imfore; that , this 
form of acUonim introduced f<xr this reason, ttot'im law 
would never jalBt an bguiy and a without a re* 

P wtaMHR *.Gtt(atasiat*Vi»sn< 
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medy ; but that there must be new facts in every special^ 
iionon thccase (5). \ 


(5) Ashby v. White, Lord Rayin. 957- Paslcy v. Freeman, 
^ T.R.^51. and Chapman v. Pu^erggill, 3 Wils. UC. which last 
ca8e*^wair an action on the case for rakely and maliciously suing out 
a coinmiasion of bankrupt against the plaintiff ; Pratt, C. J. (in 
answer to the objection of novelty,) said, that this was urged m 
Ashby V. White, but he did not wi^ ever to hfear it again ; that 
this was an action for a tort; torts were infinitely various not li- 
mited or confined ; for there was not any thing in nature which 
might not f>e converted into an instrument of mischief, and this of 
suing tgit a commission of bankrupt falsely and maliciously was 
of the most iniunous consequence in a trading country. Duni- 
ford's note, Wiltes, 581. Seealso Hargrave'^ Co. Lit, Bl«b. n. {'i) 
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CIJ AI*. XIII. 


COVENANT. 

I. Of the Action fur Breach of Covenant. 

11. Of the Br/mition of Vovenante. 

111. Of the different Kindt of Comnaatt. 

1. Express, and herehi of express Coreuantt run- 
ning with the Land. 

3 . Implied. 

3. Joint and Sereral. 

•I. Void and lUeotti, 

A’«/l to assign without Licence, 

O'. F^r quiet I'.njoijmenl. 

1\". By whom the Action of Covenant may be main~ 
tained. 

1. Heir. 

‘i. Eiecotor, 

3 . Assignee. 

\. Against ichoni the Action of Covmant tneu/ be 
maintained. 

1. Heir. 

•2. Exetulor. 

.3. Assisnee, 

VI. Of the Deciaration, and htrdn of di pendent 
Covenants, Conditions precedent, and inde- 
pendent Covenants. 

VII. Of the Pleadings: 

1. Accord and Satisfaction. 

3, Eviction. 

3. Infancy. 

4. Levied by Distress. 

j. Kil hahuit in tenementis. 
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COVENANT, 


6. Non est factum, 

7. Non in/regit comentionem. 

8. Performance, 

9. Release. 

10. Setoff, 

VIII. Payment of Mosuy into Court. 

IX. Evidence, 

X. Judgment, 


I. Of the Action for Breach of Covenant. 
Covenants are of two khhlK, 

1. Express. 

2. Implied, or covenants in law. 

An express covenant is an agreement enihetl into, by 
dee«l indented or d**!*!! poll, between two or more persons, 
for tbe performance of certain acts, or for the forbt'arance to 
do certain acts. 

An implied covenant, or covenant in law, is an agreement, 
raised by implication of law between two or more persons, 
in a ^b|M indented or deed poll, from certain technical ex- 
pres||P|l» 1 Hra therein. 

For the viobttion of agreements of this kind (1) the laif 
has provided a remedy by action of covenant, wherein tlw 
party iiyured may recover damages (2) in proportion to the 
loss sustained. 

A party bringuig covenant on a deed poll must be named 


(1) la F. N. B. 4tu. Ed. 943. A. it is said that in London a 
man shall have a writ of covenant without a deed. Tor covenant 
broken, and it is so said by Vavasor, Seij. in 9<Edw. 4. 3. a. cited 
in Comyn’s Di^ London, N. 1. who i^rs to Priv. Lon. 149. in 
support pf^tha aama podfition^ 

(2) Whm it is necessary to enlbice the paifonnancc of any 
agreement in specie, asthecwveyaDce pf land^lkscatioii of deeds, 
&c. or what is termed a spccilic perfet ma nco, mi)|dicatioa most be 
made to a conrt of equi^ ; tor in the action of covenant damages 
only for the noii>peifoiia«ico can be recovered. 
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m 

for, uliero, iHH>ii OM-r nf the ilowl fiorf; tt tip- 
(MlMf Ibat the ddeiuiaiit proiiUhCil to do a certain ac 
jiitbout^yiii^, that he pioimtieii the plaiiitill, it uas holtku 
that an aeiion Houid not lit. ^ 

('ovenant will he on letters p^'nt, aithou|>li there is not 
miy counler|jart M*aU*d by tlie lesset*, ho is to In charivi(^i \ 

If A., for a \aliiahie ct>nsiflenUion, promises, h\ «U*ed^ 
not to do «i ceiiain at t, an action cd (ovenaiit may U main* 
t lined for the bleach of sin h pnnnisc*; but an action on the 
< ase jli not li<* * 

As white A. rt<o\cn»d a debt a£>:ainht B. and B. paid the 
i ondemnation money to A.% wheft*u|Kiii A., by deetl, re* 
h ised all actions, i^eiMilions, &c, to B., and rii the same 
iUul pioiniscd to diMliuri^e all ivcfutions against fi, upon 
tiu s.inn judgment, and afterwards sueil out e\ec*iition 
tilt it on the itaiit uertMif opiiiHiii, that the promise being 
h\ tUdl, n 's ntnedy was by an action of (osenant, and not 
an assumpsit (3). 

a r Home, Salk 107 Comb c Bfimui r CiiwlilUy, B It Sf 

tn » s I ]0 J«c Cro Jvc &US S C awlS e» 

1) 11(4 C iimlKrtaiul, C ro J«c J09 by ib^ nainr ot fUmttbf v IliUUm- 

£.1 fully KtatcJi |iof( 440 lt>« AAiil lo b(i%r hrtn athudgcdi 

I R A 517 (A ’ 


(1) Ah hough it !«» A general rule that a*»suiiiptiit snll tint he* 
whtrr flieie a rejued) of h higher nut me*, yet tberai)^ Some 
CMC |»lioiiH to thiN nile ; ua where two nereions eiiteret! tiltllfflMieleii 
of parrneiwhip for a tenii of yisirs, sml the* deed eonUined u i o* 
vsnaiit to urtouui vearh, and to ad)iiKt and make a Html nettle- 
laent at the expiration of the mhin; ami they diiwioUedthe 

partner^luff before th< yeani at re ixpiretl, and m counted together, 
ami ^trluk a iMlance, which waii m fa%oitr of the iilaiJitifl, in- 
c luding Hc^veral items not comiected with the iNcrttimiiip, ancl tin* 
defendant proiiii«»ed to pay it; ft was holden, that assumpsit would 
lie on such express proiiii*»c. And Biiller, J. oWr%ed, that if no 
other attic les hod been tiitrofluctcl into the arcouiit, but those re- 
lating to the |tartni rship^ he should suit luivebeen of opinion, that 
assiimpstt might have been tt|sttitaiiied; for the question tbeo 
would have lieen. whether a previous |airtnership being disaoUed, 
and an ac count settled, was or was not, ni point of taw, a sufficient 
<*onsiderattoii lor a promise. lie bad no difficrulty m iuyhljf;;. that 
it was. Foster v« Allattsciti, e T« R. 479. A strofigrr m^ption, 
however to the gibem! rule above-mentioned will be fouQd m the 
psc of Nurse r. Cmig. ante, p 962 . 

a Boittroilc v Gilfmra, Sir. iat7* 
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An aJlion of covenant is not within the atat 3 
c. 14*. which makes the devisee chargeable jointly^iplpw^^ 
heir for the debts of his t^tator in respect of laiidft.|l|£|^ied. 
to him : the remedy there given is confined to the action of 
debt 


• II. 0/* the Exposition of Covenants. 

Covenants are to be construed according to the obvious 
intention of the {dirties*, as collected from the whole con- 
text of the instrument ex an^ecedentibus el consequentibas, 
and according to the reasonable sense of the words. If there 
be: any ambiguity, then such construction shall be made as is 
most strong against the covenantor (4) ; for be might have ex- 
pressed himsdf more clearly (5). 

It is immaterial in what part of a deed any particular 
covenant is inserted^; for, in the construction of it, the 
whole deed must be taken into consideration, in order to 
discover the ineanii^ of the parties; as where, in an in- 
denture of lease of a colliery*, two lessees covenanted 
jointiu and severally in manner \h, &c. here fol- 

lowed U number of covenants in respect to working of the 
colliery, wherein tlie lessees covenanted jointly and seve- 
Tally|'’i^n followed a covenant, that the monies appearing 
to bd;dli^' should be accounted for and paid by the lessees, 
their ttieutors, &c. (not saying, “and each of them”); it 
was holden by the court (ahsente Kenyon, (\ J.) that the ge- 
neral words, at the beginning of the covenants by the Icsseii^’', 

a Wilson ▼. Knubley, 7 1S«. f Per Bal|rr, J. 5 T. R. S96. 

« Plowa. 599. ^ Ellcalioroagli, f D. of Morthoroberlond e. Ward £r- 

C. J. tfguldea t. Stay, 7 East, 841. rioftoii, $ T. R. 583. 


(4) See the opinion of Sir J. Mansfield, C. J. in Flint v. Bran- 
don, I B 9111 . and Ful. N. R. 7S. 

(5) In like manner, where the words of the grant are doubtful, 
they are .to be constro^ in fiivour.of the grantee. This general 
principle been applietl to the construction of leases; Hence it 
has been holden, that nnder.a lease for fonn^n or seven years, the 
hstte Ott/y has the option of determining U ai^Ke end of , the first 
•even years. Doe u* Webb v. Dixon, 9 fimt, 15. in which the 
authority of Dann v« Sparrter, 3 Bos. and Pul* 399. 449. was re- 
cognized. 
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sc^'erally, &c. in iimniier following," acwnlins^ 
rules of foiistruction, exteiHleil to ail tho suh* 
siti^ilBtr'fe^iiants on the purl of the Itssei-H throii{s:hoiit the 
deed, there not brunt; any tiling in the nattm' of the stil^-ct 
to restrain tlios>e words to the former part of the Icnse. 

In coiifurinity to the rules Wfort'i laid down for tlx* enn- 
stniction of covenants, and iu support of the appnnmt in> 
tent ion of the partir-s, covenants in large and general terms 
have been frequently narro\ve«l and confined ; 

As where A. leased a manor to B. for yrhrs, excepting all 
wtKjils, great tn-cs, tiiiilier tr»*es, ami uniierwoiid\ &c. uikI 
covenanted with the lessee, that he luiffht take iinsboot, 
inner dicta prtemissa, it was hotden, that trie lessee could not 
take fire-boot in a closr; of wood parcr'l of the niniior, lie- 
cause, by ilhj exception of the woon, the soil thereof was ex- 
cepted ; and the words super pramma should In* iiitendeil 
of siicl) things only as were demised. It was admitted, 
however, tiiat, by the eovcnaiit, the Icswr was entitled to lakn 
rtie wocsl ujKui the Ollier laiuls, for though the wood was ex- 
cepted yet the laud was dcuiisi'd. 

'['he defemlaiit sold the plaiutiif a lease* for years of a 
manor, nml entered into a liond, with a condition that he 
wnulti mit do, nor had done, any act to dislurh the plaiiitjfi', 
hut that the plniutitf should hol|| ami eiijoy without tliu 
liisturliaiu e of the vemlor, or aup other person ; it was bolden 
that tlic eoiulilioii was confined to iK'ts <lone or to U* done by 
tile vemlor, on tlie ground of the latte r wunis being H^rible 
to the former. 

So when^ in lovenant against the executors of J, \V.‘, 
(he declaration stated, that J. W., by indenture, gruitcd land, 
&v. to the plaintilf in fee, and warrantol the laud, &e. 
against hitufe/f and his heirs, and covenanted that he was, 
uotirilhstatidiuf; any act hy him done to the eontiary, lawfully 
and absolutely seised in fee simple, and that he hud a goud 
ripktf fuU power, and lawful and absolute authority to coif 
cry and assigned a breach, that J. W. had not at the time of 
making thq said indenture, nor at any time before or since, 
good right, full power, and lawful and absolute authority to 
conv^ or assure the premiiiea to the piaiiitilf in manner 
aforesaid. I'he d«^end^ {Hayod oyer of the indenture, 

h r«fe r Pinlin, 1 1^. 1 16 . cil«d hjr eHtd hf Ur4 Elkiibormi^ C .1. 

£He«(boro«gli^ C/f,f £Mr» d4t, in Gate v. £«f 4 l, n fvttt, $ 9 . 

I Bro«|hti>n v. Coftwiyi Moor, Si. k Bro«fii«| r. 1Vri|ltt, i Boi. £ Pul. 
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V>eforp, on request of the lessee to grant a new lease 
preniistjs for the like fine, for the like term of 
the like* yearly rent, with all covenants as in that 
were contained it was holden, that this covenant W’as sa- 
tisfied by a tender of a new lease for 21 years, conUiining all 
tiie fonrier covenants, except the covenant for future rencw'aU 

In covenant", flic plaintiff declared upon an indenture, 
whereby the defendant demised to the plaintitr for a term of 
years, certain parts pf a messuage then lately parted off from 
the part occupied by the defendant, with certain easements 
belonging to the same, and a portion of an adjoining yard ; 
and the defendant covenanted that he \vould permit the lessee 
(the plaintiff) to have the use of the pump in the said yard 
jointly with the defendant, whilst the sahte should remain 
*lhen\ paying half the ex[:>ensc;s of keeping it in repair. I’he 
plaintiff assigneil for breach, that during the continuance of 
the lease, the defendant, without reasonable cause, and in 
ord(‘r to injure the plaintiff, took away the pump, although 
plaintiff was willing to have jiaid half the expense of keeping 
the same in repair. On demurrer it was holden, that the 
breach was ill-assigned; for the use (fi) of the pump was not 
a specific sutyc^t of the demist*; and by the intrcxliurtion of 
the wonls, whilst the same should reiYrain there,” it ap- 
|K‘aivd that the lessor jneant to reserve himself the lilx*rty of 
r<*niovin§ the pump, from wdiatever capricious or imn asou- 
ablc motive he might do so; that it was not iiuonsisteni: 
with the stipulation, that the lessee should pay half the ex- 
pt*ns68 of repair, wiiilst the pump remained on the demised 
prenii^ 

n niiorfcs v. BuUartl, 7 East, ii6. 


((»] The dianiiie'of the use of a thing is th^ tlemisfe of the thing 
itself. Pom fret V. Kicroft, tSauud. ail. 
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the diJIepHt Kindt of CovemMe. 

' 1.‘ Btprett, attd iereia af express Cowmnts runt 
ning uiA At LassL 

3 . Implied 

a JetHteMfSeteral, 

4, VeU UlegaL , 

6. Nut to assigm wHhout Ueepce, 
a. For qtdet etyopment. 


.^mtstsssmmammassssmm 

1. 0/ Express CommdnAt mdkerun of express Cove» 

nante ruHning wiA AeJLeaut, 

* 

Titfinc is tM>t any preciae form of words ntcieaMry (o omh 
stitute an cxpniM roveuant*; uiy tbtm of wonia or mode of 
t'xprpmiou III a which clearly pvincea an agrmiieirt, 
w ill amount to a covenant, for a br^h wtiereof an art ion of 
< uvcuuiit may be raaitilaiaed : 

As if ii lie ogretil iretwecu A. and B.*, by deeil, that B. 
shall pay to A. a sum of money fur hialaniw on a certain 
(lay : these wonLs amount to a oovcuant by A. to couve yi he 
iuiiila to B. on that day. 

if les}.(H‘ for years covenant to repir*. *' 
ways, and it is agreed, that the lessor shall dud areatTnn> 
beri'* this wwnl agreed will make a covtmant on the part of 
the lessor to rmd gieat timber. Secus, if the word agreed 
had bi'cn oniittrd * 

So if A. lease to B., on condition* that he shall aciiuit the 
iesswof chargist, ordinary and extraordinaiy, and sIimI ki^ep 
and leave the (ioum's at tiie end of the term in as good a 
plight as lie found ilimn ; if be does not leave them in good 
ropatri an action of covenant lies. 

So where covenant was brought on a wriUng sealed', 
whereby the defendant’s testator aetmuwledged himself to he 
accountable to the piaiiitifl* fol*liU suih monies as should be 

o MiKiTy r I Alir. si6<{C ) fit 3* 

l» Pordiifev.Ciiii, iSaaMti^iO ) Lcr, « lb |pt«S 40 E 3 . S b« 

974 T. Rfoynk. lU. HJb, t B»k« v, Carre fowt 4tbfr»« E«ecyCor4 

<1 I Rol Abr. 31».(C ; pi u. of J $ , 1 $7- 

^ ft 
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chari^ bjr plaintifT on A. to be paid to B. i anu 
,he the plaintiiT charged a.certain sum of money 
“paid to B., and that the defendanl’i^d^stuior bm 
it was objected, that covenant did not lie, and that tne IWttpcr 
form of action was an action of account ; but it was boldcn» 
that covenant would he in this case, and cm any words, in a 
deed, purporting an agreement fdr thf payment of money. 

* So in the case of a lease for years jendering rent"; it was 
a^udged, the court {aheente Uolt, C. ).) that the render 
made a covenant * ' 

So where covenant was brot^ht against, executrix of as> 
signee of Icame for years*, by indenture, for rent arrear in 
the time of we executrix upori the v/'oiAa-yietdine and pay- 
ing; H was holdeii, that the action wbuUltb; and the opinionr 
of the court was, that the wools “ yield!^ and paying,” (7) 
in the indenture made an express covenant, and were not a 
bare covenant in law. 

So in covemint against the assignee of lessee for years, upon 
an indenture’, whereby plaintiff demised to the lessee a house, 
excepting a room, with free liberty of passage through other 
rooms of the house unto the room excepted. Lessee assigned 
the lease i and the assignee stopped the passage, hea>u{>ou 
plaintiff brought this action, declaring for a breach of cove- 
nant flesolvcil, by the court, that this exmition amounted 
to a roservation, uuon which coveiumt would he; and they 
comparwl it to the preceiHng Case of rent reservetl, where 
CQVetunl will lie upon the wmdsof reservation, without any 
.W^eoPwords of covenant 

« (ihftT. ltooper,riir(h nn. y r«lr<,riirtli. ITS-S^lk. ig(K 

X Poitcr «. Sirtctntw, Sty. 4<hS. 431. S.C. 


(7) Th£t»c words, yUlding uud hove tomctimes beeiv 

ronsidered bitfHcifnt to rme a covenant by implication of laV 
only. See a dictum to this cflect. 1 Sidf* 447* and Kenyon, C. J. 
no consiclered them in Webb ?. Riisael, 3 T.R. 402. The same 
epiiiiou atUipted by Serjeant Williams in bift notes to tlie first vov 
luine of Satindersi p*j241 bi note5. Jfiut m addition to the au* 
tborities in the test, it nmy be obserw, that in Rollc's Abridg- 
ment, Covenant (C) the title of which is ** What words will make 
an expre^ covenant,'* in pl« to. 319> this case is put as an iti- 
of an express covenant : ** If a man tease laud for }ear«, 
reserving a rent, an actioD of eovemmi Uie non-pu^ment of 

tile rent ; for the reJdtuio of tlie rent is an^c^ement for the piK • 
nieiitofthereot, wlnclt will make a coveuantr’* » 
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the law creates a duty or clmrsce*, and tlie party » 
dnyMUIfimip performing it, without any default on his part, 
ad^MKi|pt,any lemedjr over, the law will excuse him; but, 
wBtif' me |^ily> ^ ew** contract, imposes on hiinadf a 
duty or chaige, he is bound to make it good, notwithstanding 
inevitable'accident; because he m^^bt have provide against 
it by his own contra^ (d). 

A lease for yean was made by mdenture*, df a meadow 
bounded on one side bya river, and the lessee covenanted to 
sugtain and repair the tanks, to prevent theater from over* 
flowing the meadow, upon pain of forf^ture of a sum of 
money: afterwards, by a sudden imd violent flood, the banks 
were destroyed, and, by the opinion of Fitzhertiert and Shel- 
ley, Js. “ tlielaw if^tliatthe lessee is excusedfrom the penafity, 
because it is the act of God, which cannot be resistod; but 
still he is bound to make .and repair the thing pi convenient 
time, because of his omn, covenant,’* 

So where the assignee of a reversion brought covenant 
against lessee of a house for non-payment of a year’s reut^ ; 
dflendant (uayed oyer of the lease, which containeda cove- 
nant, on the i^rt of the defendant, td repair the house dhring 
the term, except it should be destro3fed by fire, and then 
pleaded, that bmore any .part of the rent in question became 
due, the premises were destroyed by fire, against the will of 
defendant, and were not rebuilt by tiie lessor or the plaintilT: 
and that the defendant did not occupy tlie premises durii^ 
the year fur which the rent was claimed. On dcmurs|i^t 
was bolden, on the autliority of Paradine v. Jane, 

t PMSdinc Jane, Aleyn, Of. b Monk v. Cnopcr, E IsG B.i(. Str 

a Dyfer, 3j. a. E !is & sty H. 8. C B. ;63. 9 Ld. Rayia. 1477> B.C. 


(8) This rule, extracted from tlie case of Pamdine v, Jane, has 
been recognized in many subseqae'nt casea*; and in Beale v. 
Thomiiyin, C. B. £. 4Bueo.3. S Bos. k Pul. 430. Chambre, J. 
iiieaking of this case eeyei <* the court tbok a rational distinrtioh« 
that where an obligation is imposed by rule of law, ttidthere it not 
any express covenant, the law introduces a reasonable exception, 
viz. that an aix of irrerisBMe viottoce will excuse the party ; but if 
a party enter into an absolatdcoOtract* 'without any quabneation tft 
exception, and recrives fVom party, with whom he contracts, 
the consideradon for such engagement, lie mutt tjiide by t^COtw 
tract, and either do foe act, or pay dam^es, his liability flmng 
from his own directslki positive undertaking.” 

' 1 t 

o Atkinson v. RAckie. B.R. H. 49 0.0 10 East, SO's- 
•' FF a 
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that the defendant was hound his express covena|il^tj:^y 
the rent during the term*. 

' The doctrine laid down in the prdcedihg case hdiqi^hoQh' 
alluded to in argument in Cutter v. Powell, 6 T. R. 1^95. 
Lord Kenyon, C- J« said, “ titat it must be taken with some 
qualification; for where an action was brought for rent after 
the house was ‘burned down, and the tenant applied to the. 
Court of Chanceiy for an irgunction ; Lord Nortniugton said, 
“ that if the tenant would ^ve up jhis lease, he should not be 
bound to pay the rent.” Probably the .<a»e here klluded to 
by Lord Kenyon was the first of the following cases : 

Tiieplaflu^s were tenants to the defendants of n house ^ 
&c. by ica8$$^ which there was & covenant by the plaintiffs 
to*doall repairs, accident l^fire only dWbpted ; the defend- 
ants had insured the buildings, which Were burned down ; 
the insurers ‘{laid the loss : the defendants declined rebuilding, 
and brought an action of covenant for the* rent accrued due 
after the accident bad happened. The plaintids died a kill in 
the Court of Chancery for an iiyunction, and obtained the com- 
mon^injunction : the defendants on coming in of the answer, 
moved to dissolve the injunction, they having by tbeir answer 
olfereil to remit the rent, upon a surrender being made vf the 
lease, which the plaintitVs declined,' as the lease was bene- 
ficial. 1'he plaintiffs had 'pleaded at law the truth of the 
case in Imr of the action : and on a demurrer to this plea, the 
plaint itfs were advised not to aigue the demurrer, but to ap- 
))kcAo a court of equity. On -shewing cause against dis- 
'«H^g the iipunction, l!^rd Northington, Chr. inclined to 
tnlmr that the matter pleaded was a good defence at l%w, but 
tliat, ill all events, a court* of equity ought to ri‘strain this ac- 
tion, .until the house, &c. were rebuilt; and therefore con- 
tinued ttie'inJuucUoii. 

Bill brought for a specific performance of il covenant* for 
quiet enjoyment coulmned in a lease of certain houses de- 
mised by defendant to plaintiff, and to have 500/. laid out 
in rebuilding the houles,^ (which had been burned down by 
^accident since tlie execution of the lease) and for an ii^junc- 
tion to restrain defendant l^m proceeding at law. N. The 
500/. had been received by the wfimdant from the insurance 
office on account of the iusur^-e of these houses. IMeud- 
ant, by his answer, ofiiered toaccept a sorrtmder of the lease. 

/•* f. 

r SwrllfflAtiirv. I T. R* dio* w Qailtrr, Hi Cane. l Snoe, 

S. P. I7(i4> MSS. Amb. 6|l^ S. C. Hal 

<1 C atiiden and another T. Sf ortiHi- tad are Hara^VuGrckvaisS £iatr baj. and 

aovihir^ in Cane. £« 4€il« a* MSS, llnlUa|iffel % Httcjr* tS Vet. iia* 
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^^P^flVthington/Cb;i " Tliere is not any Mivensnt from 
tllai P>p &rd to rebaild. A court of equity tan decree a spe- 
in .^koee cases only, wlwrc clear diroctinns 
given in wiint ip'anner, and wbeq tlie act is to be per- 
foraidd. U would be most wrbitfaiy. for me to deitee a re- 
building in a case, where there is not any covenairt for the 
rebuilding. All tliat can be requji^ from a Court of equity is, 
in a case like this, when aQ; actioh|^all be .brought for rent, 
to order an injunction, until tho njous^are rebuilt, or die 
lease delivered na Jn the .present ^CMO,' fbere nas not been 
any action brougnt.j^r the rent, and .the petulant .h«i offered 
to accept a surhwder o^ the lease, which is al^tbc relief the 
plaintiff is entitled, ta** 'iHiere beii^ a valuaU||;^harf on the 
demised estate,. ^||plauitiff decline surrendMffg his lease; 
the bill thereforC^^ dismissed with costs (9).^ 

But where there are no, special circumstance the general 
rule prevails, that equity follows- fho ta^<; and a court of 
equity will not restrain a party from proceeding at law for rent 
arrear al'te.r the premises are de^royra by tire j the ngreciuenl 
for payment of tlie rent being Without restriction ^ 

The lessee of a iiouse on. a general covenant to repair dur- 
ing the tenn, is bound to rebuild, in case the house be con- 
sumed by au accidental tire*( 10). So on a covenant to erect 

f Hare T. GroTcfi, 3 Anstrutber, 687. g R* of XTliettcrficId v. D. of Holton^ 
recofniiz«‘il aati acted uftun in Holt* Com tttiiluck v* Doiniuit, 

zapllVl V. Bukerj 18 Yea. ||5. . 6 T. 11 . (>SU. 6. |\ 

■ — > - 

(9) Ejectment by tenant against latidlonl to recover the po8» 
session of sonic houses whiiph had been burned down during the 
term, and had 1i<^eii rebuilt by the landlord. In the leatte tliere was 
an express covenant, on the part of the tenant to |>ay«the rent, but 
be had not i>aid any jafter^tlie time of the tire. Lord Mansfield^ 
O. J. said, the cousequenc^ of t(ie houses being bairued down was» 
that the tenant was not obliged to ref)uil|lg but the teiiuiii w is ob- 
liged to pay the rent during the whole term. The hous«^M having 
been burned down four yeats* before action 'brought, and the tm% 
not having been |wid during that period, Mie left it to the jury to 
Oonstder lather it was nlfik tb presjuiii.ed,. that the teoHut hod 
abandoned the lease at the tiaaeof the tite; and accordingly the 

■ jury found a verdict for the defendant. L’lodar r.. Aittsicy, MidU 
dlescx Sittiugsafter U.T. I7b7. cited by Duller, J. I T. 

(10) , In inany ex^ptfon of aocidciite Jiy fire or tempest 

is introduced into.Iai fe e e for the protection of lessees. It appears 
from the esuM^i^f Monk v; CoopW, and Hare v* Groves, 3 Anstr. 
tf97, that this ^kceptibu should be introduced info the covenant foa 
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a bridge in a eu&stantial manner; and to uphold 
complete repair, for a certain time; although the , 

broken down by an extraordinary flood, yet the p^r^ iave- ' 
nanting is bound to repair\ Sec SbubrjicK v« Salmon, 
t0*07. to the sameelFect ' 

Of express CovenanUrunniag with' the Land,— Express 
covenants, which Vun with the laiKl, entered into by lessee 
for years for himself, his ex^tprs^ administrators, and as-* 
signs, are binding,.on the lessee and his ptr^inal repr^enUitive 
' (having assets) during the continuance of the term; although 
such covenartts are broken, after an assignment of the tonri 
by the les8i)<ii|ipy^iid ato an acceptance of rent from the assig* 
nee by thel^r, or grantee, of the r ei msion : and there is 
not any distinction iti this ifespect betw^ii^K voluntary assign- 
ment by the lessee and a compulsoiy assignment by virtue of 
the bankruptf^aws^ 

In covenant against lessee of a house by indenture'*, where^ 
in the iess^ had expressly covenanted for himself, his exe- 
cutors, and assist that ne£ would repair within a month 
after warning ; the breach assigned was for not repairing tlie 
house within a .month after warning given: the defendant 
pleaded, that a long time before that warning he assigned his 
term to J. S*who had paid hisrentislways afterwards to the 
' plaintifl', who had accepted the same ; and then averred per- 
formance of all the cpveuants until the assignment ; the plaiii- 
titf demurred, on the ground that this assignment did not take 
.^l^he lessor bis advantage of the express covenant ; anrl, 
:;)^im(hstanding his acceptance of rent, by the hands of the 
assigAee, yet he might charge the lessee or assignee at his 
election; and the whole court being of that^inio% it was 
(wUhoutargHment) adjudged for the plaintiff, Tiie same point 

h Bn>c1tndckC^{M«y V. Prilcb«itl,6 ^ tUt. 49 G. 3* c« 131. •. 1^. ante, 

T. B 750. • P. 896. 

I Aoriol V. 4 T. R. 94. Bpt ten k Barnard y, Godioan, Cro. Jac. S09. 


^faymentof the reat, as well as into the covenant for repairs, in or- 
der to exempt the les 9 ^ froin the obligation of paying rent as well 
as risbttil^ng, in case- the^ tmusd should be w by fire or 
tempest*'" 

li^Valjtah v:' Watediottse, a Ss^nd, 480. covenant wiss brought 
amiust lessee of a house for not repairing ; defendant pleaded that 
tt^ house had been de8tioyed..l^ fire, hut jftfonvei^i^ after 

had been rebuilt. Plaintiff demurred specially, hgcaosedefendant 
did not shew tg whom the dyrdlmg house was r^ulRt-^udguient 
for plaiytiff, ,■* 
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ntled in Ventripe v. Goodclioap. I Roll. Abr. 522. N. 

tphere the lessee had coveimntetl for hiinself and his as- 

«lgfk>^ Impair; on the ground that the k's'a'e had expressly 

opvehafftetl for himseUT and his assigns, and that this personal 

Covenant could not be transferred by the aca'jitance of the 

rent. . 

« 

So where the breach vrasfor notwpayment of rent* (ll). In 
Mayor T. Steward, 4 Burr. 2439. It'washotden, that almnk- 
nipt w^ bound by an express collateral covenant (to iudcm« 
nity plaintiff against the 6>venant8 of a lease), which had been 
broken after art of bankruptcy committed, and o^r defend* 
ant had obtained his certificate. , 

From the forcing cases it appears clearM^ that express 
covenants, whicl^iliklt witli tlie land, entereit ifito by lessee 
for years for himshlf, his executors, admipistrators, and 
assigns, are binding on the lessee during the continuance of 
the term, although such covenants are broken after an assign- 
ment of the term by the lessee, and after Hae acceptance of 
rent from the assignee by the lessor or grantee of the re- 
version; it remains only to add, that such covenants, under 

1 Devon V. CoUitT) i Rol. Abr. S93. (N.) pi. i. Crofli v. Taylor, Ibid. Adj on 

dem. S. P. 


(11) The following authorities may be lefcrrrd to as tending to 
estublisli the same point Fisher v. Ameers, i Brownl. It0.«-Xhur8« 
by V. Plant, I SidC 40’3.-«*l Sidf* 447* Notn.— -Boulton v« 

Freem, 337.-*Ashurst ?• Mingay, 2 Show. 134, T. Jones^ 

C.— -EdwardH v. Morgan, 3 Lev* 933.-— Jodderell v. Cowell, Co* 
Temp. Hardw. 343.— Auriol v. Mills, 4 1\ R. 94. I am aware of 
one dictum only in opposition to these authorities, that of Jennan, 
J. in W hit way v; Pinsent, Sty. 300. who took a distinction between 
covenants for payment of rent, and covenants to repair; observing, 
that if lessee for yeafa assign his term, the lessor liaviog notice 
thereof, and the lessor accept rent from the assignee, he caouot de« 
maud rent of the lessee.aftomards ; yet he nmy sue other covenants 
contained in the lease agaipst him, os for reparations or the like.'* 
It may be remarked that, if an express covenant for payment of 
rent 1^ a covenant, which ruus.with the land, (of wbicfi Uiere can* 
not .te any 4pubt; indero it wipi so consklered by Lord Ellenbo- 
rough, C. X Jllivering the opimoii of ihe court in Stevenson v# 
Lambard, 9 East's R, 560.) all the coses, which havedecid<^ that 
the pbitg^ion imposed on Wee for y4?arsi^ by an express cimDant 
to rbpjciir, is not, al&r as respdets tire action ^ covenant, c^^Hd 
by an'assigitiment tdV^eteWn, and the lessor's acknowM^^t of 
the asrignec IP lits iepant, areadtboritjlet for the same poritioh wltU 
rc8|iect to exphss covenants for payment of rent. 
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th4 stote circumstances, are binding on the person^ iqkre* 
sentative of the les^ hwii^ Of self. - 

In covenant by leaser against the mcecutor of lessee tOr 
years”*, by indenture, of a garden acyoinh^ to the hdhse of 
the lessor, in which indoiture lessee had covenanted for him- 
self, his executora, and amigns, thaMie would not erect any 
building in the garden to ihe prgudice of the lessor’s lights : 
it was alleged that an assignee of ‘defendant’s testator had 
erected an house in the garden to thp piq|}u4ibe of jthe^ lessor’s 
lights. Defendant pleaded an ass^tun&l^ of the t^rm* to .1. S. 
wtio had paid rent to the lessor, and bad o^n accepted by 
him as tenant On demurrer, it was contended, on the part 
of the defen^t, that by the assignment^ and acceptance of 
rent, the privity' of oontj^tf was'determhll|||, more especially 
as it was a contract which concerned anilctto be executed on 
the land, and therefore runnh^ with the land ; but the court 
conceiv^, that as it was a.n*exptess enoenant, that the lessee 
should not build, it should bind him and his executors ;■ and 
neither an assignment, nor an acceptance of rent, by the hands 
of the assignee, could deprive the lessor of the advantage of 
Sdiiig the lessee or his executors on an express covenant. 
) udgment for plaintiff. 

Queen Cliaabefh, by letters patent, demised a house for 
years”, vhich the lessee covenanted to repair. On the death 
of the queen, the re\'crsion descended to King James ; when 
the lessee assigned his term, and the assiguec paid rent to the 
kin|^ who afti'rwards granted the reversion to the plaintiff; 
t^P^qae being out of repair, the plaintiff brouglii co^ant 
a^inst the executors of lessee for a breach of the co^nant 
committed after an assjgtimrat of the term and reversion, and 
after plaintiff had accepted rent from the assignee of the term ; 
it was bolden, that the action would be, on the ^und that 
it was a covenant in fait, by the express words, ruhnnig with 
the land ; and that, mitwithstaiiding an assignment, the cove- 
nantor.aud his executors were always chargeable, so that he 
could not either by the assignment of his estate, or by any 
other act, dis^i.xige himself or his executors, (who were 
chargeable by the act of the testator) having qtsets, as long as 
the reversion continued in the lese^; and by the express 
tvoidsof stat .3% 11. R. c. ^4, aftch remedy, as t)|j| kiSaof might 
have had iqtainst'thc lessee or hls^ecutors, th™ tssignee shall 
have against them ; it being a covenant, Jn fait, which runs 
with the land, 

m Bacliclnur t. Gatr, execator «t VaniWrplMl^B. B. H.7€teo. a. MS. 

’ a6<^i.Cnr.Ur. tSS. S. P. 

•ud SirW. JsuiM, SIS. AHlrarv. • Bi«tt v. Cts>ber|uB, B. B. l6 iw. 

Cro.Jac SSI. 
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2. Of Implied Cotemnts, 

Tlicre are certain words*, which though of themselves 
they do not import any express covenant, yet when used in 
contracts by deed wift amount ton covenant 

•As if A., fta indenture, demise and lands to B.» 

for years, and,C. entdrs and evicts B. bgr rightful title, B. may 
maintain an actioflTon the implied covenant; and A. is estop- 
ped from sayiqig that B. was not in by the lease. 

So if a lessor demise land for a term of years*, and after- 
wards by tiie words dedi et dmUi demisealhe same laiul (o 
A. for life, whq^tcrs sad is ousted by the termor for years, 
A. may maintaiit an action against the lessor on the implied 
covenant, and have satwfaction in damages iur tlie ciiattcl 
‘evicted ; fqr he continues seir-^d of the freehold. 

In covenant on lease ftir yean made by tlte defendant by 
the word dimisi^, it was aven^, that at theUme of the lease, 
made, the lessor was not seixed of the land, but a stranger; it 
was objected, that the entry of the lessee by force of the ksise, 
and ejectment by the stranger, or some person claiming under 
him, wen* not alleged: hut the court was of opinion, that the 
action would lie: for the breach of covenant was, that tlic 
lessor had uudertaken to demise that wUieh he could not, the 
word dimisi importing a power of letting, os dedi does a 
pow'er of giving: aud they added that it was not reasoimble to 
enforce the lessee to enter U]ion the land, and m> to a 

trespass. 

And where a lease for years is made by the word “ demise*,” 
the assignee of the lessee is entitinl to the same advantage as 
the lessee, and may in case of eviction maiiitaia auaotion on 
the implied covenant 

The implied covemuit follows the nature of tlie interest 
granted : 

As where A. B. made a lease by the wopl “dimUe- 
runt*r it was hold^i, that the unpli^ iswenant lyas joint,^,iz. 
that A. and B. had a power to detnTse, and that an actiod'on 
the ground of their not being seited at the lime of the demise 
should be brought against boUi, and could nut be maintaiaed 
against one only. 

9 48 Edw. 3.8. b. I^Rol. Abr. sie.(r.) • SfMncer'* CaM, S CSo. 17. 8. '4lh Re. 
p 8tyle9.lltariag„9io. Jac.73. Mhitwn. 

<1 Pincombe« RallKe,>Veiv. isg t CokoMUi r' Sbcr« 7 % Cudb. ■gj. 
T Haider T. Tajlvr, Heb'. n~ 1 •' balk. 1‘>7<S.C 

301 b. 
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'TM grarrality of an iinplted covenant may be qualified ynil 
restrained l)y an express covenant : ■ ^ 

As nhere tlie lessor demised and firanted a house for a 
»(*mi of yeais% and covenanted, that the lessee should enjoy 
the house cluring the term, without eviction by the lessor, or 
any claiming under him: it was.bolditn , that the express 
* covenant qualified the f^nrraiity of the covenant raised ]}y 
implication of Xtw from the words demise and grant, and 
restrained it by tHe mutual consent of b^'phrties, so that 
it should not extend forther than the express covenant (12). 
Sir K. Coke, from whose reports this case’ has been ex« 
tracted, subjoins as follows: ** And there is great reason, 
that the particular covenant subsequent should qualiiy the 
general force of this word 'deroisef for'if^llfl force.of this 
should stand, the mrtivular covenant would M in vain*.4md 
these words * demised and jpunted,’ are frequent in every 
common lease; and the brttsr construction of deetls is to 
make one part of a deed expound InoUier, and so to make all 
the parts r^ree, and, as for as it can be done,'aGcordii^ to the 
true intent K>n and meaning of the parties (13).“ 

So where In covenant on an indenture*, whereby the^e- 
femlant granted a fee farm tent to the plaintiff', which he 
had purchased of the late trusters for sale of tire king’s te- 
nentents, and covenanted that he w’as seized in tee, and had 
gcHxl right to seil^ the breach assigned was, that he had nut 
good right: tlic defendant pleaded, that it was further agreed 
III the same indenture, that all the covenants in the inden- 
tiiiUiliifC^d no( extend further than to acts done by the ven- 
dor andmis heirs, whereon the plaintiff demurrea; and 'al- 
tliough this was a remote agreement at tiie end of the deed, at 

a great distance from the other covenant, it , was adjudged, that 

/ 

*1 NoWaCawyT. Elii. Co. % Biowii v. Brown, l 57. 

80 . b. 


(IfS) ^hiscase is stated as it is reporte^liaCoke; in Croke*a re* 
jpottef the aaine cnee, Cm^Yia. 674« it is saidp that Pepham, C* J. 
inclined to tins opinion, but ilnii the other justices did not deliver 
niif o^nion thereon, and that jodment was given on another 
Mint; Coke's report, luiwtver, is adopted Hide in Deering v. 
Farrington, I Mod, \ 13. and recognised by.vaugliaa in Haves v* 
Bickerstaff, Vaughan, ia6a ; 

(Id) The doctrine of implied covenants is oodSned to vdal prcK 
pbrty, HencetfgpodtbeifesitSfdibryaUEii, and ttie lessee be evict- 
ed, covenant does not lie; the hw does not create a covenant for 
a iiersoual thing. Com, Dig, Cov, (A. 4*)* 
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it li^d qualified the first ceveiiaut, and restrained it ta acts 
dohe h^y the covemnlur oniy : as lu Nokes's case. Juds^auMit 
for de^dant. See also Browning v. W right, ^ Bos. & Pul. 
13. and antCi p. 429. 



* joint and seveml Covenants* 


Where iK^]fltgpegt(14) of tlie eowenantoes is joint, the 
action of covenam foUdws the natuii^ of the interest, and 
must be brought hi the names of all ttie rovenantecs; and 
this rule holds, even where tiie coeifitaat is joint and several: 
(1.^) as ivbcre B.^ |ty indenture cuvenanttMi Vviiti C. and I>. 
and to and wi^M^. «and R his wife, (who afterwards bec*ame 
the wife of U.)aiid their assigns, and to and with each of tkem^ 
that he (BO* at the time of sealing and delivering the imleiiture, 
was lawfully and solely 80ised»m a certain rectory; an action 
was brought by D. and R his wife, for a breach of the cove- 
nant: after verdict and Judgnient tor the nlaintilfs in B. R., 
the judgment was reverm on error in the Exchequer Cham- 
bcj i iif^n the ground that, notivithstaiiding the wonts ** and to 
and with each of themt* the otlier covetiaiilec should have 
joined lu the action (]i6)« 

y $liogtb>*« Case, on error, llxcheqoer dumber, sRe;i. la.b. S Leon. 
iSo, 101 S. C. 




(14) Whore the legal and beneficial interests are iidr'uinlttd iu 
the same pet son, this tenh is to be understorKi of the legal interest. 
See Anderson v. Martindale, post, p. 445. 

(15) For the wording of the covenant cannot make that, which 
was before joint, several. So on the other hand, where the in- 
terest is several, although the covenant be joint, yet it shall lie taken 
to be several. Bull. N. P. 157. ** Where the covenant is to se- 
veral, for the performance of several duties to each, the covenant 
shall be moulded according to the several interests of tlie parties, 
and each shall -only recover for a breach os for as bis own interest 
extends.** Per Kenyon* C, J. in Anderson v. Martindale, 1 £ost*a 
li.50t. 

(Id) When it appters on die foce of the declaration, that each 
of the covenantees is to have a several Interest or estate, then the 
addition of the words ** with each of them** will make the Coveftant 
several in respei^ of their several interests; as if one by indientttre 
demise- BlacMm to A. and Whiteacre to B. and eovenani with 
eadhi of them, He la lawful owner of botli dieaatd kerea; then 
in respect of the several Interests, the covenant by thoiie words is 
made several. 5 Rep. 19. a« 
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The defendant and one G,* covenanted for thcmadvek, 
and Ibr each df them, with the plaintiff and one C« to receive 
rents due to the plaintiff and C in Ireland, and also that th^y 
and each of them would pay a moiety thereof to each of tiiew, 
the plaintiff and C^.; in covenant by plaintiff /Ei^inat defend- 
ant alone for thp recovery of plaintiff^B breach 

atai^ned was, that although defendant a)|gH|y||Bceived 
7f000l neither the defendantor G. b^ to the 

plaintiff: on mqtion, in arrest of JddgmeiHp|P|lfnold€» 
1st. that the covenant t)cing to pay a e&ch, the in- 

terest was several, aM con8e€|uently the action was well 
brought by the plaintiff alone, dtidly, that the defendant had 
^venaiited for the acts of his companion, as well as for his 
own acts, and consequently that the aettbq vrell brought 
against the defendant, and the breach W'ell di^gned. 

If a lease be granted to A. and B.*, to commence at a fu- 
ture day, and A. and B. joiiitlj^and aeveraily covenant for the 
perfornmnee of certain acts, ^nd A. dies before the day, the 
covenant being joint and severaH*l^iil be binding on Uie execu- 
tors of A., although the interesse termini survive to B. 

Where the interest of the covenant^a is joint**, if any of 
them die, the action must be brought ttie survivors, aver- 
ring the deaths of ^^heir companions (17). Aawhere^A* by 
indenture, covenanted with B. and C., that he (A.) would 
enter into a bond to pay B. a sum of money on a certain 
day: B. died; B.*8 administrator brought covenant; it was 
adjudged, that it did not lie; for attfio^h ^h6 money was 
to be {Mii<l to B., who was dead, yet he wl survived and 
was^rfy to the indenture ought to sue; for B. and the 
survivor make as to this purpe^ but* one person ; as ii' a 
bond is made to three to pay money to one of them, all 
ought to join in the suit; for they are all as one* obligee: 
iuid if he who. ought to have the money dies, the survivors 
must sue; although they have not any interest in the sum 
contahied in the condition: so in^tbis casei the money pay- 
able to B., in his life-time, being to, be obtained by suit on 

I lillf v. Hodfeti S S|«<}. |66. Str. h RoUrn v. Vat#, Vciv. 17;*. 1 Riihptr. 

SSa. S, C* 95 , 6. S. C. dwdctDcat uSinticd on 

a Euytv. 1190. errar." 


(17) If one named as covenantee in ffie deed did not execute; 
in an action brought ^ his compinious, it oug^ to belM» aVemcL 
Xenioii V. JefteryS) Sir. it4S. 7 Mod. 3sa* 8vo,'ed. S. C* more 
fully ^reported, . „ 1 
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IhU ^6iktuie. an action cannot, be brouj^it tfaeteon, except 
ti^those who are partiM during their lives, Aiti aftew their 
death by the executor dr adininutrator of the survivor. 

So tvhere Rt. Mackreth for hih^elf, ami the defendant as 
his surety*, jointly and severally Covenanted with J. And«*r- 
8on, bis executors^ adaitnistmtors, and aligns, and also 
with E. Wyatt arid her aasigns, tliat he (Mv^bretii) would 
•pay to Anderson, hir executors, and administrators, sui aA> 
nuity during the life bf E. Wyatt ;pt.ndcrsDn dietl intestate, 
and an 'action ,breught by his o^inistrator against titc 
dctdndant oh the^ covenant, assignii^ as a breach the non- 
payment of the annuity. On demurrer^ it was holden, that 
tlie covenant being both to Anderson and for the 

same thing, jjftiougli the benefit were, only to wyatt, yet 
both had a interest in the peifprmance of it, and there- 
fore, such interest being joint, duri<%tlie lives of botli, on the 
death of one, it sunrived to thp other. * 

The reversion of laricts demised^by inVlentiire to the de- 
fendant for years*, was ednyeyed to A. and B. and the heifs 
of B., in trust for A. and his heirs; A. brought an action 
against defendant, on a covenant to repair containeil in the 
lease, stating his title as before mentioned; on demurrer, it 
was holden, Ist that A. and B. were joint assignees of the re- 
version, the eilect of which was, that the detendant’s covc- 
naiits b^ame, by operation of law, contracts with A. and B. 
jointly, and that alt causes of action to them arising out of 
those contracts, nipst follow the itature of the contracts^ and 
must accrue to A. and B. jointly: Sdly. 'J'liat on ralHeral do- 
iriurrer, it could not be intended that B. the joint obvcllsntee 
was dead, in order to sustain the declaration ; that plaintilf 
ought to have shewn what was necessary- to make out his title, 
and having by UiS' own- statement givm the legal estate to 
himtet/ and another, he ought to have taken upon himself the 
burthen of divefUiw that estate in the other, ami vesting 

it in himself; he .should.toerefore have averred that B. was 
dead. 

From the precedii^ cases of Anderson v. Martindale, and 
&ott V. Godwin, it af^rears, that if the objection on the 
ground of other covenantees not being joiura as plaiiitilfs 
arises on the foce of- the declaration, the defendant may take 
advance of it by demurrer, and according to SUngsby’s cas^ 
by writ of error ( 18). 

c AodiTBaii «dii!iiali|rat9r.irc- ^intt d Scott w. Caodwin, C B/S7 G. a. 

Murtiudalc. T. 41 G,' 3* I Bwf.dtPul.Cj. 

1 £Bi«r« R. 1^7. 


( 16 } Where th^re are eerersil covcuant«ee» atiU one of them only 
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defendant covenanted 'tbat he vnmld not 'agree for 
the ttdring thflffannof ilie excise of beir asidal»for tbecoiui-* 
ty Of York, witboat the consent of the plaintitr and another; 
and the plaintiff alone brodght this action of covenant; and 
assigns for breach, the defendant’s agreeing for ^e said ex« 
else, without his consent; upon which the plaintiff had a 
verdict, and one thousand pounds damages given. The court 
were of opinion, that here was no joint interest, but that each 
of the c-ovenantees might maintain soi action for his par- 
ticular damages, oi othetwise one of them nhght be remedt* 
less: for, suppose one of thm had given his consent, ttot the 
defendant should farm this excise, and bad secretly received 
some satisfaction or recompense for so doinfc is it reasonable, 
that the other should lose his remedy, who^ nbver did con- 
sent? 

4 . df void and iUegal CotenanU^ 

Although the Iaw^ ffom the deliberation and solemnity 
which accompanies the execution of a deed, presumes a 
consideration, and delivers the covenantee from tire neces- 
sity of proving it, yet that doctrine applies only, where the 
deed is good on the face of it: for a consideration cannot 
be presumed to support a deed which is void on tlie face 
of it. 

Hence where in covTuant the plaintiff declared, that do* 
fendant, being single and unmarried*, bjedeed promised the 
plaiu^iff {she being sole and unmarried}, that be would not 
marijr, with any other person except herself, and if be should 
marry with any other, then he agreed to pay plaintiff a cer- 

c Wilkinion ▼. tJo^ 9 Mod. 8}. f Lowe r. Vdtri, 4 Bnrr. 339 $, Wilnwt 

f Lowe V. Pcmi 4 Burr. Wjlmot 364 . C. cited in Gibeoii ▼. Dickieg 
d(i4o Ca 3 Maule and Sielwva» 4(i3. 

- y 

hrmgB fUL Bctioiis without oyerring^ 'in the dectamtion . that the 
others tire dead; the defendant tnay cither take edyanta^of it. 
at the trial, «i| a variance on the t>lea ofiiim est/aciumf Scijeant 
WiUiama, 1 Saunders, 154. n. (1), or he may crave oyer, and de« 
iniir (fcnerallTs Bull. N. P* 158# and per Lee, C* S* in Vernon v* 
JcflTencs, 7 Aioda 360. 8vo. ed. In Eccleston v. Cli|>sham, 1 
Sauud. 153; the objection hafm^h^n taken in atrest of judgment 
the piaiiiliffs discontinued. N. Where there tue two covedkntors 
and one only is sued, the defendant asoat tnVib advantage of the 
omission by plea in abatem<^t% ' Per Le^ C. J. in Vernon v« Jef* 
(cries, 7 Mod. 360. 8vo. edit, ' ^ . 
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tain sum of within a fitted time aftt'r such maniaget 
the declaration, after Averring that (Wfendanwhad inorriieil 
another wraon, assigned for breach, the non>|)a}nu‘nt of the 
nHMKy : It was adjudged, after motion m ancst uf judgment,, 
in B. R. 4 Burr. 'S2^., and afti'nvarils hi the Kxcuvi^ucr 
Chamber, on writ of error, I4th Novendier, ITt'M. notes 
of opinions aitfl judgments by Wilmot, i. p. .'{(>4.) that this 
covenant, not to many any body except a ’person, who was 
not obliged to many, being to every jturpusi' tW mmo as a 
general restraint, aud lietng unM{ipordla by any cunsideratkm, 
the principle of public utility interpoaed, aiul forbad Uie su»> 
taiiiing an action for the breach of it. 

A covoiiant by a husband to pay to trustees a certaui annual 
sum by way m seimrate maintenance for his wife, in case 
of tiieir future wpamtion, with the consent of such tiustiH'S 
or their executors, is valid in law. 

A c*ovoiiant by d frietul of a bankrupt to |).ny oil ItiH cre- 
ditors liieir full debts ^ tu cxmsideratioii tliat they w ill not pro- 
ceed any further under the commission^ is gooi I m law. ^ 
Where the pritioipiil act to I>e |)orfonucd, as convcyinp^ 
an estate, granting a lease, Lc. is void, relatixe and depen- 
dent c'ovenants are void also; as where A., jKKSt^hhefl 
of a term**, granted to B* so much of the term as should lie 
unexpired at the time of his death, ami covenanted lor B.'s 
quiet enjoyment ; the lease Inuiig void for iiiKcitamty, the' 
cQveiiant was holdeii voul also. 

But where a covt^nant is a distinct, separate, and inde- 
pendent covenant, not referring to the estate iiitendiHl In be 
granted, nor waiting unoxi it; in that cum*, although no 
estate is graiite<l, yet the covenant will Ih* valid (If)), As 
wdiere m covenant*, the plaiutill declared, that fiefendaiit, 
by deed, granted {o piaintiif m fee, provided that if the 
grantor paid so much money, it hliould lx* lawful for him to 
jc-entiT, and tlmt defendant covenanted to pay the money 

h Rodney v CliamberB, B. R. E k CaprnbiirylT Cnpetihttflt,T. Raym, 
42 Geo. 3 3£ai(C«ll ttS9. I 4V k C 

i Kaye Y. Bolton, OT R 1 S 4 * I Nortlitotr v. I inlerMh Stitt. 199. 


( 19 ) When that which is goo<l and that which u vtifid are put 
togetlier in the same grant, the coniiufm inu iiiaket* such a con- 
btruction, that the gmiit shall he gocxl fur tlmt a Inch is gaodp and 
void for tliat winch is void. Per llutton, J. Le}**s Kep, 79« citfd 
h} Lawrence, Js 8 JSust, 




10 plaintiff, au4 breach for4ii9*oni^yB9^t 9 f' 4 He 

itionay. After judgin^t' byMefta/k ai^ writ -of inqiMiy 
rxeruted, it naa «hjeet^> that nothing passed by the deed 

• for want of enrolment, which was adn^tled: ana hence it 
was inferred, that fhe^ covenant 3 va 8 sv^d. ^t Holt, C. J. 
haid, that it was not mdUHal whether any^ estate passed ; for 
the coveiant to pay the-)nbney Vir^ a distinct, separate, and 
independent covenant. ** 

So where a rector gppfed uahnuity oat of his benefice ", 
which is void by st^ i$ and in the same ijicd 

covenanted personal^ to p^'^emib^iKUge; itwas holden, 
that althuu^ the antoie t^ded tim.sacurity of the rent* 
charge upon the livings yet, ft did^t nfi^ tj^e personal co^ 
\cnant. 

So Uiough a biU oLmlofefrtni^erriBg tlie propM'fy iif a 
8hip,by wayof«iort|age, nisiy bp' Void*, as such, for not 
reciting £he certificates tfffiftrf, mt^a'ned by stat 36 6. 3. 
V. 60..a 17., yet the moitgigpa may be sued on a oolMfthfbf 
covenant, for the payment c^'the ihoney contained in the 
same de(A • .r ,■ v 

lit like matmer, although a covenant by th^HK for pay- 
ment of the property tax, and for indemmf«ipBe lancHoid 
from it, is Void by stkt. 46Gea*9.*1IW|||P^. 1P5. ; yet 
that Wdi not avoid other inds|fiQd|Mt dUivmuints in the-lcase, 
suf h as the coveiiant for tlie (uyinm of rent* . 

Wliere eWnants not to do an actr, which' it was then 
' ia\|ful to do, iind a siiii^uent statute compels him to du 
auim act, this statute extinguishes tlie Cov’enant; but if A. 
covenants to do an acf th^ unlawful, imd a subsequent 
statute makes it lawful tx) do the act, die cov^umt is not ex- 
tinguished. ' ' ^ 

Thd assimiee of a void lease cannot maintain an action for 
a breach of any of the covenants contaiued^ ip tl|.e lease 

Tenant in tail demised laml for 90 years % and covenanteil 
for Irimpelf and his executors for die quiet ei\|oymeul of 
the iirsaee. The tenant in tail d^sd wiftout tsane. soon after 
lus death lessee assigned fo dmifountiff, 'hho entered, 
but sbiAtfy Vfter was igrcted by the leroafoder man, wberx- 
upcwi die pfauiitiff bmueht pn ecdon against the executors 
of the tenant in tail for S'breach of the covenant; but 

mMsmv. 411. lalflsttS? See iJwt rtilier r. Ab- 

11 KIwmisni r Cole, K«ht» llJI iMlHa 4 Tfoiiftt. 10S. 

# lafoHktU Kinf» II luiiil, f Oftrtfi?* ^ Sfolk. 19<» 

« m ftlmttleiKirllif ^ AiMf«wr.tWu« i 

U. U8» 
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it was hoid^H, that ii wou^d nc^ lie; for the lease being vowi 
Sit tlie time of assignntnnt^ no interest passc*fl under it 

111 covenant % the plaiiitiiF decla^, that by deed made 
between her as attorney far /. on the one part, and the 
defendant on tile other par^ she demisetl a house' to tlie 
dofcndatil, and that he cov^mnted (not saying with the 
plaintil! ) to pay the rent to md then assigned a brt*ac*h 
in non-jyaynicnt of rent, to the dainage of the plaintiiV (llie 
attorney). On denmrmr, ft was otys^ted that the kasti 
was void, and tiiat an action could not be iimiptaiiied upon 
it, esj>?cially by the plaintifT, who was the attorney only, 
and to whom the rent was not reserved; neither was there 
aiij^ covenant mtk the piaintif^ the Wools being general, 
that he v^^enunUd to |Kiy the rent to LS.; that the p)wer 
was not pursued by a lease in the ntipic of the attorney, 
for it ought to have becsl in the nanie of the principal*, 
'riie court gave juilginent for the defendant, observing that 
m a good lease the rent might be reserved to a stranger who 

as not a party to the deed, but not in the pn^nt cose 
wlit re the dm! was vat 8 t that the dee<l l^iug void, so as not 
to pass any interest in the land, it was but just that it should 
Ik* voiil as to the rt^servation of rent, especially where the co- 
MMiant W21S not with the plaintiff] and where the mnt was nut 
ivsonxd to her. 

6 . Of the Covenant not to assign toitkoui Licence^ 

A covenant not to assign or urtder-let without licence of 
the lessor, witii a clause of recently in case of breach, is 
iVr(|uently iutro<luced into leases, for the purfiose of secur- 
ing to the lessor a'responsibte tenant in whom he can rejiose 
a coniideiice (*iO). It will be proper therefore to consider 

I Frontiii ?. Smslt, Sir. 70S. • 9 Rep. 76 b. 


(eo) III fiendecsoa v. Hay, 3 Bro. Ch. Cas. (i.*}a. upon a bill 
fileit for the spc'ciHc p«?rfonniiiii*^of an ugref»mciit by a tamilont to 
grant a of a public house, containing the common and u$%tal 
('oiTiiants ; Lord Tliurloa', Ciu waa of opinion, Uiat tliough die 
eovt-naiit not to assign nitliout lu euce might be a very usu^ one, 
tvhere a brewer or vintner let a public hotiM*, that would not tiiiike 
it a common covet'iaiit ; and dijeJared, that the Itmcilorfl was luiS 
entirled to hav<; it iii&ertc<l in the lease. In Morgan v. Slaughlafjf 
I Es»p. N. 1*. Cy. 8. Lord Kenyon, C. J>hcld such a cxivcnant to 
Ih^ a fair and ntnal covenant. But in Church r. Brown, IS Ves. 

• QQ 




cfl^ tfhd opemtioil:^ ^leh co^eitfkt ; %rhiit will amt^nt 
to a breach of it, and^lwhat to a diapensatioa from it ' 

iiessee for years coVeiianted liot to assign, transfer, or set 
oirer*, or otherwise do 6f put away the tease of tiie premises 
thereby demised, or any part therrof, to any person, without 
the licence of the lessor in writing; it was boldeu, that an 
underlease was not a breach of this covenant' 


But where the wprds of the covenant were ■, that the 
lessee would not s^, let, or assign over the whole or part of 
tlie premises without leave; it wa? hoiden, that an iiiider- 
leose amounted to a bre^h. , So where the proviso was, that 
the lease should be void*, ‘f if the lessee assigned or other- 
wise parted with the indenture of lease,* or the premiiK's 
thereby demised, or, any put thereof,, for the whole or any 
part of the term, wh^oat leave in writing;” it was hoiden, 
that the words included an^^undOrlease. And here it is to be 
observed, that w lease by the iestee. for the whole term 
ninounts to an assignment, al^vough the rent lie reserved ’to 
the lessee, and a power of f^ntiy given to him, and not tot 
the reversioner ^ (SI ). But^ if 0 day only he excepted out of 
the term, then it is ah umleHease*. 
df a lease contain a proviso, making it void; if the lessee*. 


I CrnmM d«m. Bu||[byT. Blyllcow«, y Paloinr ▼. Edwards, Don);. 1S6. n. 

;i Will. 344. 3 Bl. U. 7()6. C. z Holford v, Hatch» Dnuy:. 
n I{<M! cl. Qregsuii t, Uarrifou, 3 T. B. a Rat d. Grcrgaoii v. Uarri>uii| s T. R. 

4J(i. 43Sa * ’ 

ji l.)u«td. Holland ▼.WorsrItTi 1 Camp* 

N P. C. 30. Elkaburottgb, C. 


BS8. 531., tlie opinion of Lord Tfanrlow wns recognized by Lord 
Eklon, Chr*, and ili Brown v. Rubau, >5 Vca. 5i2|9* 8ir W. Grant, 
M. U. lield, that under an agreement for a Inise ** with uslSat co- 
reiiattls** the lecMmr was not entitled to- this covenant nranst assign* 
iiig or underletting without licence. " 

M) III Poultncy V. Holmes^ 1 Str, 405* where the question 
wai^ whether a parol agreesn^t din lessen to trsnsfer the re- 
Btatning interest in. a term of oiofl than three y^rs orimnally, 
when thni^ was only a year and u mlf to niii, reserving the rent 
to himself, and not to the reverjiftner, was void within the meaning 
id' the statute of frauds, IHlatt, C. J. ruIW at Nisi Prius, tliat this 
tiui>t be taken as a lease, and not as ait asitgiitneiit ; because the 
r^t was rt*serie«l to the lessee. ^ is observable that when this 
itase was cited in Palmer e. Edwards, BuUer, J. said, tliat it did 
not come up to tlmt case|^fot PouUney v. Holmes only determined, 
tliat what could not lie sui^pbited as an assigniiierit diould bw 
good as an underlease. « * 
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bis exscttton, or «diyiiitMtrs<p^»^slien without Uci^we in 
writii ^9 A 9olu9tarp aafigiimeut by Ifac exe<iutor or adini- 
nistrator^ without such ieave» will amount m a forfoitun} 

An assignment by opemtioo of law will not amount to a 
forfeiture : ^ 

This point was ffeculed for the furM lime in Doe d. Mit- 
cltinMon v. Cart.T, 8 T* R* 57. where it was holden, that m 
assignment to a person puiohaaing the term from the shentV 
iniikr a htmJ fidt pxecutfen. Would* HKit amount to a for* 
feiture (*i3). ' 


('24) III Seers t. Hifidv I Vm. Jun« enS. oqe of the qin'btionH 
wii«, whethi^r exeoutort were warranted in diK|K>Mn^ of a Unw* uh 
assets of the ieslatort where tiiere was a finn'iso a^ulnst iilieimtton 
by tlie Lord Tlittriow^ Ch* said* ^ If A. leN a farm to H.» '' 

with a oovciianl not to alicm* and B. dies, may not his cxetiitom 
dispose of the term ? i tilifdt it has lieen detemnntd thot tla^y 
may, and 1 hav<* always taken it to ha clear Jaw. It is an uliena* 
tlou hy the act of CJoll, I rtiitember Lord Cafiideii enleitHl into 
the question much in the same way. He took it to Wrhar law, 
that an alienation by death could not In: a forfeiture. In the 
of a lease fbr ‘years to A., it goes to his <*x^mtoirst not by ati} of 
bmitation, as in the easi^ of a n*mnimler ovei, but it gois to 
them us coming in tlie place of the lessee. I untie) stoo^l it to be 
well settled as I have statetb But i do not iiit^au to ht) down, that 
umanipay not hy a clause in his will profide, that in chm* of a tlf'« 
volution to cvcculorH. it shall not l>e ulieuuliie by them; hutjt 
must be very special lor thiit purpose/^ 

(43) It H(*efns that the same rule would bold in the (uise of nil 
aasigiiQient under a commiHsioii of bankrupt : ntiil of tins ofuniou 
was Lord Macclesfield, m Cvornig v, Xt'arncr, 4 1^* Cas* Abr. loo. 
and 7 Vin. pU 9* Ogliceivttig that an mignunntof tins kind, 
being by virtue of a statute, was not aitliin the terms of the co* 
venaut, which extendeil only to tlie act of tlie party. So ^Lonl 
Ilardwicke, Ch« in Fhilpot lioare, A mb. 4ftO. expresMMl an opi- 
nion, that a covenant hy a lessee not to assign witiamt ticeiKxr, liiil 
not btml the assigiu^ of the. lessee under a c4imnins««ion ol hmltriipL 
if the a<4^Mient was nUI festtdulenb See also .1 \V'ils. 437. and 
Fox V. nwan. Sty* 483. And One* v. Bcvoii, 3 ALftldS. 353. 
where this point was expnawly ileteimiiiei!. 

It appears from the lAvqedi^.g’bpiuioiis, that a mere covenant not 
to assign witbotti licetire in wntmg, is not suiHoient to pr<ni-ct the 
interests of the lessor in alt events, and thereibre <*autions landlppds 
cause a special proviso^ to }>e inerted m tlxMr liw«<eH, pro^idllig 
against the consequences of a banKrupIcy* Tin* form ol ilitii pro* 
viso may be seen in Hoed. Hunter v, C«a( tier*, 3 T. It. 133. wheia 
the validity^of a covenant .f>f thtn^kind was laUed in question, tor 

cot 
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But here the execution isjn fraud of Hie covenant % the 
assignment under it will amount to a forfeiture, and the les- 
sor may re-enter; as where the lessee gives a w^arrant of at- 
lurney to confess judgment to a creditor for tlie express pur- 
})()>(' of enahliiija: such creditor to take the lease in execution 
under the judgment. 

Under a covenant not to alien without leave, if leave is 
once granted, the (’oviMiant js entirely discharged : 

Corpus Christi (^>ile^e in Oxford % demised land for a 
t«rrn of jeais to Ai, with a condition, that neither A. or 
his assi^ius shoiild alien the land without the sj>ecial licence 
of the lessors; afterwards the lessors, by writing under seal, 
licensed A. to alien the land to any person, and A. afterwards 
assigned the term to B.: after B.’8 death, C. became en- 
titled to the term, amd assigne<l it to Uie defendant Syms. 
The lessors entered for cotidition broken* It was resolved 
by the court, that tlie alienation by licence to B. had deter- 
mined the condition as to the assignees ; and that it was not 
in the power of the lessors to dispense with an alienation 
ftir one time, and yet to consider the estate aliened or de- 
mised as afteiyvartls n mainin^ subject to the condition ; for 
a condition is to lie taken stnctly, and by the alienation with 
lic<Mice it IB satisfu'd. 

So in tlie case of a demise to A., B., and C.**, with a like 
condition, if a licence to alien be granted to A., and A. aliens 
by virtue of such licence, the condition is determined as to 
B.audC. (-i t). 

b Doe d. SlitchuiMn r. Carter, «T. i. S.C. Ser the record of tpcciat 

jt- 300. Terdicl, Co. Ent. l». id. qq 

C lloAtper T. Syint, 4 Rep. 1 19 b, Cfo. d L^dii and Crompton ndjudeed: 

Lilt. SIS, 1 Roll, Abr« 47** (G*) pi. cited ia 4 Rep, un. «. 1 Uoll. Abr, 

47*4. (C.) pl.7. b, C. 


— t — _ 

^urt however decided in farour of it. But N. if landing timber 
U* am to a trader with a proi i>o in case of bankruptcy, that the 
reoMp shall retake it, such proviso is void. | Holrovd y [ Gwyiine, 
a Taunt 475 . f * * 7 » 

See also Doe v, Clarke, 8 East, fas, where a lenn for years in a 
mniso was made to continue atididepetid on the peixmal o<*cu|ia- 
tu>n of the lessee; the lessee, having btvomo a liankiupt, ccaocd 
to live in the house in coitse(|U(»nee of Ins nssigitees having sold it. 
It was holdeii. that there was an eiul of the laiiihrupt’s interest in 
the premises, and tiiat the tease wiw ih^ter&iim d. 

(‘idj i'o in the inise of 11 demise, upon fondition that the lessee! 
sliali nnt alien the land or an/ part ihcicuf without the 'aoseui of 
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Lessee covenanted that he, his executors, or adininistfiBitort, 
would not demise, kc. the premises without licence ; the lessen; 
became a binkrupt ; his assigmn s took to the lc«se, and as- 
signee! it to A. whoossigiuxt it to the original kwe, wlio un- 
derlet to B. ; it was holden that the covenant of the lessee was 
discharged by 4P Geo. 3. c. 121, s. 19; and consequently that 
the 8ubsiH]iient underletting by the lessee was no brc*ach of 
that covenant, which no longer existed 

Whether the licence to assign be gen^l, as in the pmeed- 
ing case of Dumper v. Syms, or pnrtictirlar as to one parti- 
railar person ^ siihjei't to the performance of the covenants in 
the original lease,** yet the condition is gone, and the assigin e 
may assign without a licence* But where tliere is an ex- 
ception out of the original restriclion to alienate in favour of 
an assignment by wmII, and an assignment is nvade by the k^ssc^ 
by will ; and thiMi his executors make another assignment, and 
not hy will, it sereins that this last assignment is bad *. 

It is to be observed, that acceptance hy Uie lessor of rent 
due after condition broken with mtke^ is a waver of tlic for- 
feiture**. 

A court of eqtiity will not relieve against a forfeiture occa- 
sioned by breach of this eovenant K 


6 . Of the Covenant for quiet EnjoymenU 


A gc'nend covenant for quiet enjoyment iltKS not lixtenU to 
tortious entries by a stranger ^ 'i'his opinion prevailed at ati 
e arly jKriod of our law, for in the year book 2(i H. «• 3 h. we 
liiwf the following cafwi^; A man made a leasci for yi-ars hy in- 
denture, and by a clause in that lease covcnantiHi to warrant 
the demised premises during the termof the lessee ; afterwards 

c lUrc cl. Clie«r« T. Smith, 5 TminU Cowp, 804. Whichcpt v* 

705. Jac. 09^. ‘‘I;; 

1 firumatcll r. Macptimon, u Tc*. i is V«ii 69. 

173. nicloD, Ch. Ii Davir V. Sacbcvrrfll, A^0d|(fif oti 

Z Uoyd r. Criape, 5 Taunt $49. ilamiirrrr. 1 itntl. Ahr. Comlitlnti, 

ti Goodrigbt d. Waller v. Daridlli " (V/pI. 7. llayea v. Bicherataflf, 

ai Car. 9 * Vangh. 1 19. 


the lesfior, and afterwards the letM aliens part, with the assent ol 
the lessor, the lessee may alien the'reiaditc without 'Such assent, per 
Popham, C. J. 4 lUp« 190. a. who denied tlie contnuy position^ 
(though adjudged in Dyer, 334 b. pUSS.) to he law. 
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the fessee wa$ ousted Ysy oue who had not any tight 4o the 

E ternises ; and the question was, whether the lessee 'should 
ave writ of covenaiit against the lessor or not? and Eogle- 
lield, J. said, ** The lessee shall not have writ of covenant 
against his lessor where he is ousted by wrong; for he may 
have writ of trespass or ejeethme against him who 
ousted him ; but if he was ousted by one who had title para- 
momit against him, tis in that case be camiot have any remedy 
[against the person jpaisting him,} he may have writ of cove- 
i^nt against the by force of the warranty ; (juud Juit 
cunceasum per plusvnt^** (25J. . . 

The doctrine laid down ift the foregoing case is not con- 
fined to covenants in leases t6f years, for in Dudley v. Fol- 
liott, B. R. E. 3() Geo. 3. 3 T. R. 584. it was adjudged, that a 
general covenant in % conveyance of lands in fee, that the? 
gnmtor had legal title, and that the grantee might peaceably 
enjoy the premises without the interruption of the grantor 
and his heirs, or any other person, did not extend to the* acts 
of wrong doers; but only to the acts of persons claiming by 
a legal title. 

' The distinction taken in these cases illustrate the reason of 
the? following rule, viz. that in actions for breach of a general 
covenant for quiet enjoyment, it is essentially necessary, that 
it should Hfipear on the face of the declaration, that the eviction 
was made by a person claiming by a legal title. lu Ti^le 
V. Sir VV. Eibex, Hob. 34. in an action on a covenant W a 
lease for years, for enjoynieiit during the term, the breach 
assigned Was, th.at one il. Klsing entered upon the planitifV 
and ejected him. The question, on demurrer was, whether 
the ejectment by Elding l^ing taken to be by w rong, becausii 
no title was laki in lum, sliouTd be adjijdged a breach of cove- 
nant; the, .court was of opinion that it should not be so ad- 
judged (2fi). 



! alsoaa H. 6. 59 b« pK ^ 9^ H.a. 3. b. pi; II. F. N. 
Uck tq^ Uie same a', 

[ov»ing abriditmei^jjf record, in T'^fdale v, Es- 
sex, 15 taken from Winch's Eati’jjjfig tf), ed, iOSO. ** Count upon 
iudenhire of articles brou^ bpjhMtale against Essex, in which 
defendant covenanted tbat tba pUMiff shotticl*enjoy certain landa 
for seven years, from such a d^y, and Unit he should quietly re- 
move such edifim as i^ild be .eieqlad during the term, within 
thive months after the expirttMli of die temi, and that defl^ndant 
would make pisiutiff a giM feuse, or some security^ for the quitfS 
enjoyment of the ptesmsab aad theioupon the plaiuliff covenanted 
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Fr^ tlie folkkwii^ cases, it awy be eollectcd in vvhat,«inan- 
ner tbe avernieut of title in tlie par^r evicting ougbt to be 
made, in assignii^ Uie bieacb of coveiMint. 

In an action on a covenant' in a lease for quiet cti joy ment 
the brmch assigned m ' bs , that at the time e f the demhe'to tin* 
plaintiff, one J. B. Pierson hwl lawful right anti title to the 
premises, and having su^ Imrfui right unit titie, entered and 
ejet'ted plaintiff. On' special tlemurrer to tliedeclsration, it 
'<|taB objected, that the plaintiff inri^egtng the eviction, 
ought to have shewn the title of J[. B.^itT8dn, oratleastjt 
should have lieen averred, th^..2. B. Pierson had such a tiiiu 
as was inconsistent* with the pfaUntiff’s title to nosw-ss IhcM: 
premises : Uiat though it was alleged, that Jl. fi. i\ had lawful 
right and title to the premises, lie might only have had a titlu 
to recover in a real at^tioii, and not.a right of entty ; and that 
the mischief to be apprchmlcd from this loose niodc of plead- 
ing was, that it niiglit give a cover to an eviction by collusion 
(27). 'I’lit! court overriilod the objixtioiw, ami gave judg- 
ment for the plaintiff; Lord Kenyon, J. observing, tiiat If 
tlie declaration was certain to a common intent, it was suflt- 
cient; tliat it would be doing violence to tlie words to siw, 
that the lawful right and title, tvhich it was statial J. B. I*, 
had, did not legaliite his entry; that the fair import of ilie 
words was, that he Iiad lawful right and title to do that which 
he did. Buller, J. said, that when it was staled “ that tho 
pt^y having a lawful riglit and title enti-rcd,” it was tin; same 


1 Foster V. Piemon, 4 T. R. 017. 


to pay defendant a cer^iin rent, and thullie would deliver up poB- 
fiestiiiui to the plaintiff Hi the cud of the tcmi* Averment, that h<* 
entered on such a day and became und for bmicii, 

that one Elslog ejected him. Demiifrcr, Joiodcr." T o ihr tcco\(U 
which is stated at length in Winches Kntnes, \Viu«'!i Ii 4 is»ulij»iiie<l 
the following note : In this cose two points were snovi|K|^'rhc 
one, if it were a lease veil years — i. If there wa#||^^M>d 
breach ass)gn('d.--*^My opin^' aitd that of my broth^ N/cl^ils, 
was, that it was a good Wurburiou c conttiu- *i)n tho 

cond fioint, Warburton dnd #^es lield, Umt there wn^not any 
breach assigned. N ycholU e c^ra,**«?-( W inch has not mentioned 
what bis own opinion 011 the,.|^*coiid point was ; hut he 4 :oiicludeN 
the note with stating, that (foibart, C. J« was of opitiioti with him 
in both points, and judgmeot was given against the plaintiff,) 

(27) Another objection was vis. that it was not stated, 

that the plaintiff was evicted by Jegal process ; but tint objecUon 
was abandoned, the precedents being wgalast iU 




456 


^COVENANT.. 

I 

as saying, He entered by lawful, right and title.*;’ Ju tlie 
preceding case the objection ** that the title of the partj*^ 
evicting was not particjilarly set forth/’ was iiot pres^ upon 
the court; but in Hodgson v. the East India Company, 
8 T. R. 278. this objection recurred, and the attention of the 
court was direqt^l to it ; but it was overruled, notwithstand- 
ing a contrary decision on error in the -Exchequer Chamber, 
in White v. Ewer, Cro. Elias. 823.; itnd Lord Kenyon, C. J. 
<lelivering the opinion of thq couit, said, that to compel the 
plaiiilift' to si^t forth the particulars of the title of the person 
Twdio entered on him,* would ihipose insuperable difficulties on 
him; for the kiiovvl^ge of thc^ particiil^ could not Be ac- 
quired, except by an inspeotion of title deeds, to whieh 

{ )laintitl‘ could not have any access. It must be observed, 
lowevcr, tliat although it be not necessary to set forth the 
particuiars of the title of the party evicting, yet room must 
not be left for any intendment, that such title Is derived from 
the plaintiff; for where defendant”* by fine sur concessit 
granted certain lands to plaintiff fpr years, and warranted the 
same against all men during the ^rm; in an action of cove- 
nant on this warranty, the breach assigned was, that one S., 
after the < omnicnceinent of the term, and during the term, 
having lawfid right and title to the premises, enten d and 
ejected {)laintiffi; defendant tendered issue on the ejt^ctmeiit : 
after venliet for plaintifl', it was moveil in arrest of judgment, 
that the hn^ach was not well assigned ; because S. might hllve 
had, at the time of his entrv, a lawfid right and title tothe 
prennsis undiT tl;e plaintifl himself; and as it was not stated 
111 the di'ciaration, that S. iuul title to the premises hefore thi‘ 
tine was levitxl, it should be intended, that he had a right to 
the pnmiises, at the time of his entry, by a puisne title, to 
which tlie covenant of defendant did not extend. The t:i)urt 
Kelynge, C. J.) held that the . breach was not well 
assigned. 

Sq in an action against executors® (in their own right) who 
had ^igued a lease btdonging to their testator by way of 
inois^toe, and had covenanted for good title and quiet enjoy- 
ment plaintiff, without disttitrbance from them or any 
other perton ; the breach assigned was, that the plaintifl' was 
f viettNi^n eon8e4|uciu*c of a judgment in ejectment, by one 
Yates, haztfHig iatv/ul Utk to iht premises. On special de- 
murrer it was objcctefi, that it did not ap|>ear that Yates s 
title roimneiKvd by any act of the defendants, or prior to the 
assignment made by them to the plaiutiff, who might then - 


in Wollon V. Hctc, g Sauna. 177. 


n Noble V. King aod Smttb, 1 H, BU 3 1. 



COVENANT/* 4dT 

fore bave been’^victed by means of some act done by himself 
since the assignment. Judgment for the defendants. 

Hiis intendment, viz. that the titte of the party evicting 
was derived from piaintiiV, may be precludcil by averring, 
(if the facts of the case warrant such an averment) that the 
nerson evicting entered by lawful title, which accrued tu 
liim before the date of tlie conveyance to the plaiiitifl‘(28), 
as in Buckly v, Williams, 3 Lev. 3*2d. Covenant upon ar- 
ticles, whereby defendant covenanl^ .that plaintifl should 
quietly enjoy a close, and that one Kiiolls (who had a title 
to the premises by virtue of a certain least* to him thereof, 
made hefote the making of * the articles aforesaid y) tMiten*d 
upon tfie plaintiff and expelled him. After vcrdul for 
plaintiff, it was inovetl, inarrest of judgment, that the breach 
was not well assigned^ iKJcause plaintiff did not shew what 
title Knolls Inui; iiiid, perhaps, the title which he had was 
imdei the plaintifl ; but the objection was ovcrrulcti ; for the 
title of KnolL coubl not be siipposetl to be under the plaintiff; 
for the iloelaration states, that Knolls had a title by virtue ot 
a demise madt* to limi before the making of the artirles to the 
plaintiff, and let the title be derived from whom it will, jet 
being before the articles made with the plaintiff, the CHiveirant 
ib broken. 

'riie preceding remarks have Iwn confini'd to the c'ns(»s of 
genenil nnenaiits and (*\iction8 by strangeib; but in casts 
where tlu covenant is parliculai, as against interruption bj tln^ 
grantor 01 ks^^or, or bv any j^erson expressly named, upon the 
cMitioii of tin* co\eimntee by the grantt>r or lt*ssor, or by 
the ])eisoii expressly named, it is not nccebsary fui the plain- 
tift tOiUei title 111 the party evicting. 

In co\enant®„ the declanition stated that the defendant 
granti'il a messuage, with the appurtenances, to piaintiffm fei*, 
and covenanted for plaintifl ’s quiet enjoyiucnt thereof, withoni 
the lawful let, entry, e\ iction, or interruption of the d(*feii<lant ; 
;nid assigned for breach, tliat defendant luudeied plgiuliff m 

a 

o J2oy4 IF. Tomiic«, i T. R O 7 1 


4 

(28) Or by averring that at the tune of the dfmi4e to th#* plaifi* 
tiff, the party evicting had lawful title; as wan done in Foster v. 
Pierson, 4 l\ R. 617. and ante p. or that the fiarty evicting 
entered by virtue of a title theretofore made, by^from^ and vnder the 
defendant, as was done in Hodgson v. India Coin{iany, B T. R. 278. 
Rut merely averring that J. S. entereti claiming title from the da- 
iVtidant, i** not siiffitdent, Aleyn, 38. Eeles r. Lambert. 



458 


COVENANT. 


the enjoyment of a pew appurt^ant to the messuage; on ge- 
neral demurrer it was objected* that the injuiy complained of 
ought to be the subject of an action of trespass, but could not 
be the foundation of this action, the covenant- being against 
all lawful disturbance: to this it was answered, that, where 
the breach complained of was the act of the covenantor, any 
interruption was sufficient to support this action against hiin. 
Judgment for the plaintiff; Asnhurst, J. observing, that it 
was not neccssaiy that t^e party against^whom the action was 
brought should hai>e a title; it was sufficient if he did the 
act under a claim of title; that in this case the act itself as- 
serteil a title; for the defendant locked up the pew, whieh^ 
was as strong an assertion of i^t as could well be imagined. 

So where, in covenant^, the plaintiff set forth a covenant 
which recited that defendant had sold, to the plaintiff's 
testator, goods which had been seized by one Bell, and 
therefore defendant covenanted to plaintiff's testator, to save 
him harmless from any costs or damages relating to such 
seizure, and then assigned for breach, that the said Bell, 
having seized the goorls under pretence of a debt due from 
<lefon(laiit to him, touching which seizure testatpr was put 
to great expense, which defendant neglected to pay. It was 
objected, that the covenant di<l not extend to tortious acts, 
for which the plaintiff Imd a remedy, and therefore the title 
of Kdward Bell ought to have been set forth ; that “ havii^ 
lawful title” was not sufficient; that here it was only sgiA 
‘‘ under pretence,” which w’as not so strong. The cx>ur^. 
f9» the plaintifl' :idinittc(l it to be a general rule, tliat the 
plaintiff must shew a title in the disturber; but insisted 
that that rule extended only to the ease of a general cove- 
nant, and not where it was particular . against the acts of 
particular persons; for in that case it- comprehended even 
tortious arts. And by the court: This pretence of Bell’s 
l»cing recited in the covenant, shews it was meant as a se- 
curity against, it in aU events; and though it should be tor- 
tious ^jf^ being particitfar, it foils within the distinction 
that^IPpbeen well taken. Amounted, and Hil. T. foliow- 
jw^nput for plaintiff, defonduit’s counsel declining to 
aigue it, 


|» Ferry v, EA«rardi», | Str. 400. 
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IV. By whom the Action of Coeenant may be main* 

taimdt 

1 . Heir, 
a. Executor^ 

^ 3. Assignee, 

1. Itif f/tf/r.— C ovenants which run wUh the lantl will 
descend to the heir of the covenantee; and lie iiuiy sm* for 
H breac'h th»*reof; as where the lmc4‘ tovi*iiuiii(‘d \vith the 
lessor**, bis executors, and admiiustratois, to npair; it was 
hoiden, that the heir of the lessor, though not naineil, might 
have covenant against lessee for not repairing. 

Plaintiff tleclare<l as heir on a covenant by lessee for yeow 
to repair', and assigned for breach, that the prem sts vs ere 
out of repair for a period of time which include* n poiliou 
of hiS anci'stor’s life; and on tins grouml an exuptiou was 
taken in arrest of judgment, after verdiel for the plain! itV; 
biit d was overruled, Holt, C J. ohservinp, that if the pie- 
mises were out of repair in the time of the aneistoi, and 
continued so in the time of the heir, it v' as a daiuje e to the 
heir; and the jury jrivc as much iri dainacrcs as would put 
Ae premises in repair, n sp(*( t being bad, not U) thi I n^.h 
^ timetliey coutimied in decay, hut to what it will t<»bt ut 
the iimv (if action bron^hf, to put tin* pu>iuses v\ n p.u'r. 

Upon a covenant with A. and his hens lodojiH lawful and 
rcabonable acts for furth^sr assniaiice n|)on r(f{uist, and a re- 
quest made by the ancestor in Ins life to levy a and neg- 
lect solo do, the ancestor not U^ng evi< Ufi in tiie, but the 
heir being evicted afterwards, the heir ma^ mainlaman action 
upon the request of the ancestor, and refuKil ina toliini; 
because tbeultuiiutc damage bud not uccnietl in ttie hfe of the 
ancestor*. 

2. Ihf Erfcf/tor.— A. and B. his wife, by indebt(||tl^ de- 
mised lands to C. for Wvears, and thereby covciantM, tha' 
they (viz.) \. and ’B. wouhl at the end of the *il \c arS make a 
good lease toU. and hts amgns lor 21 >«*sns', coninjcnenig at 
the expiration of the first tenn. During the first term the 
lessee died, liaving made bis will, and ap})oint( d 1>. his exe- 
cutrix, who entered, &c. and dieiJ, having made Iut will and 

fSr 

^ Longber v. Wilj|i«nif, s Cer. 93. • Kin«v Jones aiul another, 5 Tftuat. 

Skin. 305 . 

r Virion ▼. Champion, Salk. 141 . t Chapman v. Dalton, Ptowd. 284 a. 
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ap|y>itktefl the pl.iintifT her executor, who entered, &c. At 
lfi(i expiration of the fust term, A. and B. having refuse to 
grant the farther lease, an action was brought by the plaintiff 
(as executor of D. executrix of C. the lessee) on this cove- 
nant against A. the husband ; and it was adjudged that the 
action would well lie (29). 

Covenant by I he plaintiff as executor of J. S". The de- 
fendant sold lands to J. S. and covenanted with him, his heirs, 
and assigns, that he should enjoy the lands against all persons 
claiming iiiitler one A. ; and the breach assigned was, that B. 
and (\, in the life-time of the testatdr, entered claiming under 
A. On demurrer to defendant's plea, it was contended, fdr^ 
the defendant, that the covenant w^as with J. S., his heirs, and* 
assigns, touching an estate of inheritance; and th^rerore, that 
the action ought to have been brought by the heir or assignee, 
and not by the executor: but it was, resolved by the court, 
that the eviction being to the testator in his life-timc, he 
could not then have an heir or assignee of this land, and there- 
fort* the damages belonged to the executor, though not named 
in tlie covenant ; for he represented the person of the testator. 

But where the plaintiff as executrix declared that the de- 
fendant, by deed, conveying to plaintiff's testator certain land 
in fee, subject to redemption on payment of a sum certain, 
c*ov('nanted with the testator, his heirs and assigns, that he 
was at the tunc of the execution of the deed seised in fee, 
and had a right to convey, &(^ and assigned for breach thilt, 
tlie tlcfendaut was not seised, &c. and had not a right to coA«t 
My, It was lioldeu, that the executrix could not main- 
tain this action without siicwing some special damage to the 
testator in Ins life time, or that the plaintiff claimed some 
inteivsi ill the premises*. But the plaintiff being devisee in 
fc^e sued afterwards in that character, stating as damage, that 
the pnunises were thereby of much less value than they 
would have been, ami that she had been prevented from 
selling them at so large a price as she otherwise would, and 
It was lioklen ^ that the action was maintainable. 

* 

u Lucy V. ^vingtoo, 9 Lev. sS.* IlMlSf judemeiit of court in Kiof 

1 Vent. 175,9. C. ▼. 4onw, 5 Taunt, 41 So 

X KioKdon r. Nottle, £. 53. G* 3. y KidcUod v. Noitle, B. R. E $6 G. 

B, R on special «lem. i Mmole and <i. 4 M. 5c S. 

Selwyn, sjj. cited by Heath, 


(30) Tile reasons of the judgment are not mentioned in the re- 
po^ ; but It appears to have been decided on the ground that the 
plaintiff, being executor of D. who was executrix of C. the lessee^ 
was as such entitled to the benefit of his atvenant. 
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3. By Assignee of part of the reversion of all 

the land demised*, may takf advantage of the eovenauis 
ttmtained in an indenture of demise; for Ik* is an a'-sigucc 
within the stat 32 H. 8. c. 34. 

As the assignee of a term is bound by eovenants w!u<-!» run 
with the land, so may he take advantage of tlieiu *. 

If a man demise or grant land to a woman for years **, and 
the lessor covenant with the kssec to repair the houses dui mg 
the term, tlie woman takes husband, and dies, tim iuisl)niMi 
shall have an action of covenant as wdl on the covenant m 
law upon the w’ords "demise or grant," as upon the express 
'fidvenant I'he law is the same with respect to tenant by 
statute merchant, or statute staple or elcgit, of a term, and 
with respect to him to.w’hum a leate for years is sold by force 
of any execution, wlio shall have an action of covenant in tim 
like case as a tiling annexed to the land, allltough they come 
to the term by act of law. 

So the executor of B*. the executor of A. is entitled to 
the lieueiit of a covenant made wtlli A. and his assigns, for 
he is the assignee in law of A. N. The word oMtgaee.coin* 
prebends tiie assignee of the assignee, the executors of the 
assigi^of the assignee ^ and the ass'ighce , of the executor or 
admimstrator of the assignee. 

Siat. 32, H. 8. c. 34.>~The stat 3*2 U. 8. c. 34. after re< 
< 4 tmg, that many temporal and religious persons had mads 
leases and grants of land for life or lives, or for term of yrars, , 
by writing under seal, containing conditions and covenants to 
be perfoniied as well on the part of tlie 11*38668 and gnuiU't's, 
their executors and assigns, as on the part of the lessors and 
grantors, their heirs and successors ; and that b^tthmeomnum 
Taw no stranger to any covenant could take advantkj^e thereof, 
hut only such persons as were partite or privies thereunto : by 
reason whereof grantees of reversions, and grantees and pa* 
tentecs of lauds lately belonging to religious houses, were 
excluded from any entiy or action ajmiust tite lesMA and 
grantees, their executors and assigns, for breach of 'ai^. con- 
dition or covenant, enaofe^^^" that all persons alid Mdies 

politic, their heirs, successors, and assigns, having wy 
“ gift or grant of the king, of any lamls or other heixHlitts* ' 
“ ments, or of any reversion of the same, which belonged to 
“ any of the monasteries, &c. diasulved, or by any oihir 

z 1 Inst. SIS a. c ChapBMP *• Patton, PlowU. C84. a. 

Ik Cro. Elic. 5S3, ttvtr, 459* t 

h Sp«nerr*i cMt, s Hrp 17. a 5 * d Sp«itv«ri $ Rep. 17. b. 

solution 
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means come to tlie kmg*a hands, since the 4lh Aiy Of 
February, A. D. 1635, or wWch at any time before the 
“ passiti" thi^ act belonged to any other person, and after 
came to the hands of the king, and all other persons bemg 
“ grantees or assignees to or by the king, or to or by (30) 
‘‘ any other person than the kihg> and their lieirs, executoi's 
(31), successors, and assigns, shall have like advantages 
** against the {.esscca, their executors, adinhiistratoi*s, and 
“ assigns, by entry for non-payment of the rent, or for doing 
“ waste or other forieiture (32h and by action only for not 
“ performing otlier conditions, covenants, or agreements 
** oxpn^sst^i in the indentures of leases and grants, agail^t 
the said lesscee (33) and Iflnantees, their executors, ad^ ' 
ministrators, and assists, as the said icssom apd grantors, 
** tlieir heirs or successdfs, might have had. By s. 3. all 
Icwes and grantees of lauds or other hereditaments for 
term of years, life, or lives, their executors, administrators, 
or assigns, shall have like action and remedy against all 
“ (persons and bodies politic, tlieir heirs, silccessors, ami 
“ ahsigiis, having any gift or grant of thd king, or of any 


(30) It seems to have been the opinion of the court in £ee and 
Arnold*^ Case, 4 Leo, vJ!). that tlie bargainor of a reverwoii, by bar- 
gain and sale, indeoted and enrolled, was an assignee within this 
statute, thoOjjfo he liath but an use by the act of the party, and tlie 
posM(*ssioii by atat. 37 H, 8 * 

(3 1 ) In respect of this word, it hath been holden, that an as- 
Htgnee of }mrt of the reirdhion, as an assignee of the reversion for 
years, of all the estate demised, may enter for condition broken, 
Matilda \V^estwood, B. B.H. 40 Elis. CJro, Eliz. 591), 6 oo. 617 . 
Moor, 53^ tl, C, 1 Inst, 3io. a. But the grantee of the whole 
estate in reveroKNi in part of the thing demified, is not within the 
tneauing of the Statute, as if the reversioner in fee of 4 acres grants 
3 acres m fee, the grantee cannot enter, because candiitnus cannot 
be upngrluineti by act of the party, 4 Leo, 37* 

( 3 l|mt)|ou^ the words of the stifoite be for aoia^payment of 
the ji^ txr for doing of wa^e ort>tl|er forfeiture, yet the grantees 
oruHsigne^i shall not take advanti^ W every forfeiture by force of 
a condition, but of such conditions only, as either are incident to 
the reversion, os rent ; or for the benefit of the estate, as for keep- 
ing the liouse in re|Kur, making fences, scouring ditches, pre- 
serving woods, or such iike, and not for the |Hiyment of any sum 
in gross, delivery of corn, wood, or the like, I lust. 315. b. Moor, 
e 7 (>, pi, 1328. 

(:ki) This statute does not extend to covenants upon estates tail. 
1 last. 315* a. See also the preautble. 
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** other per^ns^ pf thp levmioii of the same lands aiji 
hereditaments so let^, or any parpel thereof, for any con- 
“ dition or covenant, express^ in the indentures of their 
liases, as the sainc lessees might have had against the said 
7 lessors and gnintors, their heirs and successors/* 

The first section of ^th€ii|>re<^dhtg statute gives to the as- 
signee of the reversion two remedi^, one, by entry for iuiin 
payment of rent, do4ng waste, 0(; other foifeituiv; and (he 
other, by action, for ftot performing other comlitiona, kvr, 
and as the remeely by e/itry, acconlingito the coiiHtmetiou 
made by Sir Kdwird GoSce, 1 Inst 216. b, is confined to for- 
feitures by force of such cojiiitions, h cither are inciflent to 
'the reversion, or for the beiisflt of the estate ; so it hath Iweu 
resolved % . that tlu^ remedy hy^^jActhn is confined to the 
breaches of such covenants, as to the thing deiuisod, 
and not to collateral covenants. And on (his gmund, where 
the mortgagor and mortgagee of a term maile an umlcr-leaiH?*', 
in which the covenants for the rent and repairs were with rlic 
Aiortgagor ahd his assigm only; it was liolden, that the as- 
signee of the nibrtgagee coulci not maintain an action for the 
brcacli of these covenants; because* they u'ere not cbveuatits 
running with the land, but colhiterfU covenants, Itcing entered 
into with -a stmnger to the land; that is the mortgagor, who 
had only an equity of redemption. If the estate in reversion c, 
in respect of w hich Ihe condition or covenant was ma<lc, be 
' Extinguished, the condition or covenant is als^xtinguished : 
^ 'As where a lease w as ihade for 100 years, andiUe lessee made* 
an imdcr-Icasc for 20 years, rendering reut^ with a clause of 
re-entry ; and afterwards the origmd lessor granted the re- 
version in fee, and the mntee pui^ased the reversion of the 
term ; it was holden, Uiat the grantee should not have c;ilhcr 
the rent, or the power of re-entty ; for the reversion of the 
term to which they were inci^teiit, was extinguished in the je- 
version in fee (34)* * * 

Tenants in common of a reversion may maintain covenant 
against the assignee of the term for the recovery ofi^iars of 
rent, although it should ji^pcar, that at ih^ tiQ^l^kCtion 

« Spencer's rase,' & Rep. 18. aJ"' Kenyon, C. J. ileliTerhig tlic opiniimi 

f Webb V. Russell, sT. 3. 409, 3. of the court hi Webb f. Kuue4 ^ 

g Moore, pe, pi. 939. recoguieod by T. K. 409, 3. 


(34) ** He who enters for conrlifion broken must be in of the 
•ame estate, which he had at the time of the condition created/’ 
4 Rep. 130. b. 
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brought the reversion was out of the plaintiffs, they haVin-J 
granted it over, after tUe rent became dixe^. 

N. In Glover v. Cope*, B. R. Pasch. Q W. and M. Cartli. 
205, it was adjudged, after twosolemnarguments, by Holt,C. J. 
and the court, that the grantee of the reversion of copyhold 
lands was within the intention wA equity of the preceding 
statute, which is a remedial law% and of great and universal 
use, and absofutely necessary as well for copyholders as 
others ; and that by this construction of the statute the lords 
of (‘opyhold iiiaiiora could not be injured. 

A reniaimier-inan an assignee of the reversion w^ithiu 
this statute : Devise to A. for l^;^remabider to B. for life, &e. . 
with power to make leases fS# Jll j^ar6j A. leases for 14 
vears, by indenture, in wlHCh lessee covenants With lessor, 
his heirs and assigns, Tor parent of' the rent to lessor, and 
such other person as should be entitled to the freehold, &(;. 
A. dies iHniding the term, and after the, death* of A. rent 
becoming in arrear, B. brit^s covenant^; held 
would lie, for B. is, within the meaning of the statuteiPOs- 
signee of the inversion of that estate out of w hich the lease 
is granted. ^ 

Lessee for years assigns over his term by indenture to 
J. S,*, ami in ttie same deed he covenants that J. S. and his 
assigns shall enjoy the land enuring the term without interrup- 
liou From any person;, aftej^ whi(m J. S. assigns over the term 
by parol, assignee/ being disturbed brought an actioi) 

of covenant ;^nd adjudged, that it well lies; although the' 
nsKignnient was 4iot by Avriting (35) because the assignee 
was privy in estate, k 0' 

A person to whom an apprentice iapj^igned according to 
the custom of the city of London, ®, ftqnot maintain cove- 
nant on the indenture of appr<^)tHce$hip to which he is not a 
party ; because'Custom cannot inakc an assignee, so as to en- 
title him to an action. 

h .Mil aiipthcr v. Lov4>lQce, I Avdrr v. N^okc's, Cro. Eliz. 4 . 16 . rr. 

Id Moil. 4;>. S C. : itemUed mid bri«ay stated iu j Ui‘p. 

i J L^. t^'Sktu. 311 ^. S. C. (fill. a. 

k Istierwood ? » Oldkuow, 3 M. lud S. m Bwkrr r* B^ardwell, 1 Show. 4* 

3S3. 


(3o) But now by .stat. 29 Car. 2. r,3, s. 3. lea^ies, estates, or in- 
ti'rcstN eilhor of IVeehold, terms of year*, or uncertain intertut, 
l iiniHit he unless by deed or note iu writiug» mgncil by 

the assignor or his agent, or by ojieratioa of taw« 
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V. Against whom the Action of Covenant may be 
maintairndt 

Kt 

» 1 . H^r, 

9, Executor; 

3 . Atsignee, 

\ 

1. Acainst W«>.~An actioft of covdn^nt will lio npfsunst 
hoir o» a covenant byjllp ancestor for liiniHi'lf and lus 
heirs (30), Of well as an action of debt will lio against the 
heir on a bond, wherein the auc^tdir has bound himself and 
heirs \ 

It is not necessary to allege in the tloclaralion, that the 
heir has lands by descent (37). 

In an action on a broach of covenant in a lease for quiet 
ti\joyinent, the dt‘claration, after stating \hnt defendant's 
aiu'estors <rniiite«l the lease in question, ^legnl, that the 
\ersion vested in the deiendaiit hy assfftnment : defendant, 
by guardian, pleaded, that the reversiva.dtd not vest in him 
modo tt forma : it appeare<) in evidence, that tlie estate (/e- 
y'^ended to the defendant, an uifurit, as heir at law to the 
lesBOirs^: whereupon it was objected, that the rev^rtioii vested 
in tile defendant by descent ^ and not by assit^nmenf : and that 
if the declaration h»ul charge^l the 4lefeiidaut as heir, he might 
have prayed the pnrol to demur, in 0|||«y that In* iiiiglit have 
aiiopporiiinity of electing whether be would take iheestau* 
siib|ect to the incinriljllhmce or not But the court was of 
opinion, that if tlie defendant Imd^inlendisl to avail himself 
of his infamy, he ought to^haveT)le<)ded it; thgt it >vas huf- ^ 
fn-ient to prove the fiub->laiice of the i^sue, uliich was, that * 
defendant W’as clothed with such a charm'U^ as would make 
him liable to the covenant; aud that was ^ulhcieiitly^oi^ed 

II D)ke V. Siricliuf, n illes, Sii^; Dci'iiili > v, C'u«tttiirc, 4 


(36) See the form of declaration, i bfTord v. Y oung, I aitw. 287, 

( 37 ) It seems, however, tliat, ni thifr cuie, an well as in «lclit on 
bond against the heir, if tjie heir has not my lauds by d< seeiit, he 
may iuM)*t oil it by aruy of dt’&tice to the ac tioii. .See the forui of 
plea of riens per descent to an action of coveimut against heir* 
Lutw. idO. 
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by shewing that the estate was. vested in him ; for whether 
he was in pussession as assigi^ or heir at law, he was equally 
liable to this covenant 

2. Aqainst Ejrecutor.— F4xecutors and administrators are 
hound by the covenants of tlieir testator or intestate, although 
they be not named ; unless the covenants are such, as in their 
nature determine by the death qf the covenantor (38). 

Executors and adninistrators may be sued as assignees s 
for they areassignees in law of the interest of the tenn^. 

Where covenant is brought against an exbcutor' ; althowh 
the breach assigned be for dsifault of reparation commit^, 
in the time of the testator, yet the judgment must be de bo- 
nis testatoris ; for it is the covenant of the ts^tor which 
binds the executor 8s> repmpnting him, and therefore he must 
be sued by that name. ^ 

Covenant by testator to teach an apprentice his trade is 
binding on the executors', and the^ ought to see that the ap- 
prentice is taught his trade ; and it they are hot of the same 
trade, they ought to assign him to another who is of the trade, 
so that he may be taught according to the covenant. 

3. Against Assignee.— -I. If the covenant extends to a 

thing in esse parcel of the demise, as a covenant to repair' ; 
to miide constantly on the demised premises"; to leave part 
of the laiu^Cniised every year tor ^sture", or the like, l^e 
thing to be wne by force of the covenant, is in a manner an- 
nexed and appurtenant to the thing demised ; it is parcel of 
the contract, and ten^ to the support of the thing demised ; 
hence it shall bind Uie assignee, dlthough he be not named ; 
and the assignee bv act in law, as tensmt by el^it of a term, 
or he to whom a lease for years is sold by fofce of any exe- 
cution, is bound wim-die assignee oy act of the party ^ 

‘2. If the ^veuaut relates to a thing not in esse at the time 


p Norrif, E. w W. 3. B. R. 

^ 453. 

c| Per C. J. 1 BuUtr. 33. 

r Collins ThruunfligooU, Bob. 133. 
• Walker V. Hull, 1 Lev. 177 . 


t Deoji and Chapter of Windeer^ case , 
.5 Rep. 94 a. 

« ’fotem V. C^aplln|9 H. Bl« 133. 
t CockfOn V. Cock, Cro. Jac. 125. 
y 6tk Resolutioo. Speacer'e tate, 
5 Rep. 17 b. 


(38) It was said hy the court in Dean of Windstir, Cro. 

Eli/. 553. tliat covenant lies agsunst an executor in every case, 
althou|;K he ,be not named, unless it l>e sueh a. covenant, as is to. be 
^ |.u!ribnned hy ^ person of testator, which the executor can« 
not perform. 
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6{ the demiie, but to be done upon the thinjf demised, as a 
r^nant to build a new wall upon the land demised ; it shall 
bind the assignee, if named. 

3. Tf the covenant relates to a thing merely collateral to 
and snot in any tcspecf concerning the thing dtinised*, as a 
(■x>yenant to budd a house on th^ land o£ the lessor, which is 
not parcel of the demise ; os-td pay any collateral sum to the 
lessor, or to a stranger*; the assignce^sfAovgA namid, IS not 
bound by such covenant ; because the tiiitog covcnajited to be 
done is merely collateral, and not in any respect touching ot 
concerning the thing demised (Sd)* 

In order to bind the assignee* even though named, it is es- 
sentially nOcessar)', that the thing covenanted to be <lone, or 
not to be done, should directly aSfcct the naturg, <|u.iUty, or 
value of the thing demised, or the mode of 0 (‘i'up>ing iU 
Hence, wirere in a limse of land**, with lilxirly to make a 
water-course, and erect a mill, the lessee coveiuiiilcd for liim- 
sclf and his as$ignB, not to hire persons to work iti the mill,^ 
who were settle in other parishes, without a ccrtiftcatu of 
their settlement : it was holdcn, tlMt this covenant was not 
binding on the assignee of the term ; because tlie state of llu* 
thing demised vvould be the same at the eiul of the tenn, 
whether the phrish wete more or less burdened with poor, arul 
although the value of the reversion would not be so greiit if 
poor's rate were increased, yet that burdetfvrould Im' in- 
creased by a collateral circumstance; and the work to bo 
done being the same, whether it were done by workmen from 
one parish or another, could not aifeebthe mode of ucciipatioit. 

4. If a covenant relates to personal goods*, ds on a demise 
of sheen for ^ certain, time, if the less(‘e covenants for him- 
self and his aligns to re-deliver the sheep at the end of the 
time, and the lessee assign the sheep over, Uitt covenant (4U) 

z Spfoccr'f cane, 9od R«*m>l«ition. b Mayor of Concletoo v PatlUoo, B. 
a Mayo ▼. BiickUurali Cro. Jac. 438. II. Tnu 48 <>. 9 in (••ml. Uiu. 

c Spf nccr*a owe, 38 l(i*aoli( M |tt. 

(39) 4 18 a snbatantiv^!, independent agreement, not 

tnodof but nulio modo annexed or appurtenant to tlie Utnitii* 
Per Wilmott C* J* deliverinK the opmiou of the court iii Bally v* 
Well8, Wilniot,345. 

(40) The covenant in tbit cave h not rollateral, but the partiee^ 
that if » the leesor and asaigpnee, are total strangm to eecb other, 
without my line oV thread to unite and tie them to^i^ether, and to 
•ffoustitnte that privity, which moat subaiat between debtoi^nd 

nil a 
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will not bind the assignee^ though named; because there is 
not any privity. In the case of realty there subsists a privity 
Iwtween the lessor and the lessee, and his assigns, in respect 
f>f the reversion, hut in the case of lease of personal goods, 
there is not any reversion, but merely a chose in action iu the 
personalty, which cannot bind any but the covenantor, or bis 
personal representative (41). 

A lessee of tithes qovenantfecl* for himself^, his executors, 
administrators, and assigns, not to let any of the fanners 
occupying the estate out of which the tithes^ arose, have any 
part of th<i tithes Without the consent of ‘the lessor; and fur- 
ther covc'nantf;<I for himself and his assigns to find and allow 
♦o tlie lessor sufiicient Wheat straw for thatchin|j^ny of the 
buildings then in lessor’s occupation: the lessee assigned to 
tlie defendant, who sutfered several of the farmers to retain 
part of the. tithes without the lessor’s consent An action 
having been brought against the defendant for this breach of 
the covenant, and a verdict for the plaintiff*, it was moved in 
arre st of judgment, that the action would not lie against the 
defendant, inasmuch as the covenant was merely personal and 
collateml, binding the lessee only ; that tithes were incor- 
poreal, lying in grant, and which therefore would not endure 
such an annexation of covenant. But the court were of 
c)))iiiioti, that there, was not any difference between land and 
tithes as to tlje annexation of covenants; that this covenant 
was not a in^ collateral covenant, but related to the thipj; 
demised, materially and essentially tending to preserve it^and 
ns such, obligatory oii the assignee, being named, and there 
being a privity in respect of the reversioner, the lessor. 

Covenant by lessee against the assig^^s of lessor*. I'hc 

4 nnlty V. Welti, M. 30 G. a. C. B. c Gniy v. Cnlhbcrtiioii and another 

a U'lU. ss. VVBi^, 941. S. C. misncc’ of Mills, T. 39 G. 3. B. H 

MSS. 


cretlitay^support an action.** Wilnw^ C. J. in Bally v. Wells, 
Wiljnio^345. . ' . 

( 4 ]) ** ’Ijn carry the lien of a personal oblif^ation over to an as* 
a'lgiiee, and to make him the object of an action at the suit of a 
persoir vrtth whom he did hot originall jr contract, ke must ta nil eases 
he nnwedt and there must also hi apnvitv between the aaeigtiee and 
the fierson to whom he becomes engaged; and the covenant must 
rt^<pect the thing leased. The^ chose in action, which of itseif is 
nhtasstgiiable, leses that property under those circiimsiance^ and 
in a watting dependent stale follows lU principal ; and assignees 
of iiecoine liable toisaidgiiees of reversioas and etet vmd.*' 
IV VN ihuot, C. J. ib. 343i 
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lessee covexiai^ed to leave all the trees he should plant during^ 
thr teitn. I'he lessor covenaiite>l for himself, his ixitu*- 
and administrators, to pay for the trees at a fair valua-> 
tioii, by two Arsons to he. namcxl by each party, their execii- 
tors, administrators, or assigns, ’rhe U*rin expired, 'i'hc 
deie.idants, assignees of lessor, refused to name an arbitrator, 
which was the breach assigned. On general demurn^r to the 
declaration alter argument, and time taken to consider, f-ord 
M nislield, C. J. delivered the opinion 6f the court, that the 
coviiantto refvt to arbitration did not run with the land; 
aU'l tiierefore the assignees twibre not bound by it, on the au- 
tljority of Spencer’s c^se, theassignees not being nanied. 

Wlu re ^ds arc conveyed by A. to B/, in fi e, to the use 
of such |Htrs6n ns C. shall appoint, and C. covenants for him- 
Si ifnnd his assigns to pay to A. n fee farm rent for the lauds, 
and afierwaj'cin C., in pursuance of his ]>o\ver, makes an up* 
poisitment to 1).; D., the appointee cannot sued on the 
covenant ;is the assignee of C. ; for the appointee Ijas Hot the 
estate of C.,. but Is in by the original conveyance. 

A coveimiit whicli runs with the land*, e. g. a covenatit to 
repair, is divisible: and will bind the assignee of parcel of 
the estate demised, tjuoad the rejmirs of aucli parcel. 

So where covenant was brought by the lessor against tlie 
V . essence of the lessee for the noii*paynient of a year’s rent^. 
l^endant, as to the rent* for half the year||j.)le^nleil an 
eviction during that time of a moiety of the ^premises by 
title pJirainouiit. On demurrer, tlie (|uestion was, whether 
. the rent was apportionahle ; It wa* holdcn, that the con- 
dition of the assignee was difterent from that of tlu? lessee 
who was ciiargeable .gp privity of contnu^t; for the Hssigiici^ 
was chairgeiibJte on th<^ privity of the estate, ami in res|Kfclof 
the l^nd ; heiKH^ the rent in cjiiestioii was app6$ioiialiie ; on 
the same principle as the rent of the Icsw. or assignee would 
have been, in an action of debt or replevin. 

Astlic assignfie of a term is chargeable only bi mj^ct of 
the thing demised % and bft tlje privity of estate sulpsting 
between him and thfe lessort^ibe is upt answerable for breaches 
of coveiHiut coumiitud he became assignee. Neither 

he answerable for such breaches ol covcuaut as are colnllut^(|i 

fv Roarhn W«iniam,6 3 S<|« b St€?cBiwni r. LambarJ, B. R.. T. 

I C^i^ltiim |r. Kina. I Kol. At»r. 5C2.. 4? iiro. a. a RmC* H. 375. 

Sir Witliam ^oui*s, a45. C. Cro* i Tbit pught to hare been pleaded to 
Car. 8*31. a. C. rccoi^aiseci bv tbe aweie/jr of ihe^rent for balfayear. 
coort in Stei'cmott rl ''iMtNifd, hGrrfoolr.Oeeett^Satk.i99.Cb«rch. 

9 East*^ R, sao. wardena of SI. Sariour'a r Smtlli, 

9 Bore. 1871. i 01. R. adl. S. C\ 
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aftfr he has usigned over the thing demised for if an action 
be brought aminst him, chaiging him with such breaches, 
he ntay plead, that before the breach was incurred, he as- 
signed all his estate and* interest in the thhig demised to J. S. 
(42), and this will be a good discharge; and it is observable 
that in such plea, it is not necessaiy to allege that the lessor 
had notice oi such assignment*. ’ 

From the form of the foregoihg plea, it may be collected, 
that an assignee, in order to exonerate himself from his liability 
under the covenants in a lease, must convey all {43) his estate 
and interest in the thing demised. If the conveyance falls 

1 Cbttiiccllor ▼. Poole^ Doug^, 764. by name of Tootif Pitcher, 

m Pitchri v. Toovey, Salk. 81. 4 9 tcv. 895 . 1 Shoir/a 40 . S. C. 

71. 2 Vent. 888. Cartb. 177. 8. 0 . 


(42) An usaignment to a beggar or a person leaving the kingdom, 
provided the osaignment be executed before his departure, is good, 
^orwill Hiich aMsignment be considered as fraudulent, although the 
^assignee never takes possession, ' Taylor v, Shuni, I Bos, & Pul. 
^1. See mUo Lekeux v. INash, Str. 1221. and Odell v. Wake, 
3 (^amp. N. P. C« 394. An assignment to a feme covert, where 
buhbancl has not refused his assent, is sufficient; for a feme covert 
is of capacity to purchase of others without the consent of her 
husband : and though ba may disagree and divest the estate, yat 
if he neither agree or disagree, the purchase is good. Banifatber 
v. Jordan, Doug. 451. 

(43) III Eaton v. Jaques, B, R. M. 21 G, 3. Doug. 484. it was 
boiden, that an assignment by way of mortgage, was not an assign- 
ment of aii the estate and uiterest of the assignor, so 4b to make the 
inoi igagee, tvho had never taken poseesBioWi chargeable in dei>t for 
rent arrear ; although the mortgage had been forfeited before such 
rent liecame Buller, J. observingi ** that ha had looked into 
the precedents, and they always allege *• by virtue whereof the 
assignee entered and was possessed.** Having stated this decision 
it wdl be proper to remarkt that Kenyon, O. J. twice expressed his 
disapfiljlkbation of it; tst, in Wr^sterdetl v. Dale, 7 T. R. 312. ** As 
to the cases respecting tile mortgagee, fv^etker in or ont of poe^ 
eesshn^ he is the legal ownelV must be so considered in a court 
of law ; notwithstanding, he% subject to equitable interests. It 
is said in one of the cases*^ Hiat a mortgagee is only liable when 
in possession, and that what proves this point is, that in charging 
the mortgagee, it is necessary to state in pkading, that be entered 
and was possessed ; but, witb^real deference to the learned judge 
who give that reason, I doubt It ; 1 consider those as mere mvnial 
words,** 2d!y, inStone v, Evans, Middlesex Sittings, T, d9G.3« 


a Eaton v. lafacs had been cited in aifnnent. 
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short of this, it will not amount to an assigtamnt, so as to 
dischai^ the assignee from Ins liability. 

In a plea of this kind, it is usual to aver the entry and pos* 
session of the person to whom the defendant assigniHl the prwi 
mises; but such averment is not traversable* (44). 

Tb.it the whole interest in the original lease must be con» 
vcyed, in order to make a person chargeable as assignei', will 
appear from the following cases : 

Lessee for lives, of a metsuage*, under a covenant to keep 

n ^'Ittlkerr. Reercf, Doug. 461 n. o E of Derby v. To)tor» 1 Eait^ R. 

509 . 


cited til 7 East, 341. uiid reiK>rted in Woodfniro l..aml1orrl nnd 
Tenant, i>d. ed. p. 113. and Abl)Ott» |>»90. Uibbo haviii]^ cited 
Eaton V. Jaquefi, Lnnl Kenyon taid^ he could not Kuboertbe to the 
doctrine laid down in tliat .ome; that the defeiidanty who wan hh- 
si^nee of a term by way of mort^gey was liable to the covcnnnts 
in the lease, not on the ground pr possession y but as assigiuHi ; his 
liability was not liiuitcd by hts posmissinu; so long os be had the; 
legal estate, so long he continued liable. If he had wishe<l to 
avoid that liabilityy ne should hii%*e taken an under-lease. 

(44) See Lord Kenyon's opinion as to this averment in the pre- 
ceding note. It is to be observedy that assignees of a bankrupt 
lessee are not liable for rent arrear, wherie<thev Imve not taken pos- 
Hemon of the thing demised. Per Kenyon, C. •). iff llourdilloii v« 
l>ulton and others, assignees of Bell, a bankrupt, Peake's N. P. C'« 
^36. I Esp. N. P. C«' 933. Neitlier are they l^und to take pos- 
session of 9 i damnota hareditoi^ that is, property of the baiikriipty 
which so far from being vnluable, would be a charge to the credi- 
tors. The assignees mRy take to the bankrupt's property or not, 
according as it is or is not beneficial to the creditors ; and conse- 
quently they may do such previous acts as are ne^apmiy to ascer- 
tain whether the property be beneficial or npty betoife they take to 
it. Hence, where d^eiidantSy assignees of a bankrupt lessee, ad- 
vertised the lease tor sale by auction, in which advertisement they 
did not state that the prendiKis belonged to them, nor 1^ or by 
wlioni they were to ^ soldi but only generally that tbelil^ was a 
saleable term, and no bidder dfieiing, they declined interfirring any 
further with the property ; and it did not^uppear that the)* Imdeyer 
taken possession either actually or by receiving or paying any rejat; 
it w^ holdmiy that there was not sufficient evidence to fix upon the 
defendants the characters of ai^gnees of the bankrupt's tenn, so 
as to render them tesponstble for the performance of the eoveiiaiits 
in his lease. Tamer v«:*Ricliardsoni 7 Rost, 334i SemeaMent of 
the assignees of a bankrupt to the assigiunent to theiUt 0^ ^10 pre- 
mises, is necessaiy, in order to chaq^ them with the bankmptV 
covenants. Adm« S* C* 
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the some in lepair during the term» and at the end of tiie 
term to deliver it up so repaired, by indenture, granted mid 
Signed all hh eHate^ and interest therein* to A. and his 
executors, habemJnm^ to A. and his executors, for ninety- 
TOne years, if cesHti qne vie iihoald so long live^ in as large, 
ample, and beneficial way, as t|;ie grantor, his heirs, &c. held 
the same, paying a certain rent to the revefsioner.” On the 
expiration of ^he lives, the reversioner brought covenant 
against the executors of A., for not yielding up the message 
in repair. It was alleged in the declaration that all the estate 
and interest of the lessee for life vested in A. by assignment. 
This was denied by defendants- plea. A case having bet ii 
reserved and argued, the court airected the posj^ to be de- 
livered to the defendants; Lord Kenyon, C. J. ohwrvitig, that 
there were not arw words hi the indenture, by which the free- 
hold, of which the original lessee was seised, was conveyed 
to the testator of tlie defendants; that*thc conveyance of all 
the grantor's estate, and interest to a man and his executors, 
for yt'ars, could not convey a freehold ; that such words meant 
only their interest, &c. in the legal estate thereby granted; 
and that the court could not give those words a larger opera- 
tion than the parties themselves .had declared they should 
have. . 

The devisee of an equitable estate is not liable as assignee : 

In ewenant apihst the defendants**, " as assignees of oH 
the estate and interest of one (George ^Denton, in certain 
grounds called Dentonholmc,” ivbichO: l>enton, thevf^tofore, 

. by an indenture, ilated in the year l(i54, had griinted to the 
inayor, &c. of ( Carlisle, so much of the river or water of ('al- 
dew, running along his said grounds, as sliould he snitieicnit 
fejr the grinding, of corn and grain at all times at their mills. 
With certain liberties and powers for the use and ad- 
vantage* of mdse mills; and had covenanted, that he, Ics 
heirs, and assign^, should not at any time thereafter di- 
vert otr obstriict any part of the water^ranted. Hie breach 
a^iga^ was, that' the defendant had, after these groiiutls 
haci v&tiod in them by assigniiient, wrongfully continued a 
weir oir dmn, before then wrongful]^ erei^, in ainl across 
the river CaJdew, w'bich diverted the water to the prejudice 
of the plaintilVs* mills;^ Plea : That ** all the estate and in- 
terest ot G. Denton, in the said grounds^ called, &c. di4 not 
come to and vest in the defendants by assignment thereof;’* 
uijon wliic;h issue was joined. It appeared that one Jonathan 
Wilson was, at and long before tne time of the breach of 

n The Slayor, lie. af Csiliik ▼. BUiuifc tud Tyeoo, S 487< 
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covenant complained of, mort^ee in fee of tk^ lands called 
Dentonliolme, the defendants beiii$; only seiMid of the equity 

of redemption thereof, as devisees of one Luc^ Dixon, tiic 
heir of G. Denton. Rent also appcariHlto ha\e bei'ii paid to 
Lucy Dixon, the owner of the e^ity of riHWmption, in her 
life-tmie, and to the defendant, Tyson, as her devisiH? after 
her decease. I’lie court were of opinion, that, considering 
that the whole U*pr«il estate in the premises was before, and at 
the time of the bit^acli of covenant in (|ue8tioii, vested in J. 
Wilson, the mortgagee, and that the doiendmits, the devisees, 
were not assignees of any part of that legal t^lufe therein, 
which formerly belonged to Cl. Denton, tlie covenantor, but 
entitled tp tin** mere equity of ledemptioii tlic^rvof, it was im- 
possible to say that the d<Mendants wereaw/gMCCA’of thecnit4sito 
of(x. Denton, within the senm^ and me«U)iugof the terms in 
which tluMssue was fmined; and which terms res|>ecUHl that 
description and <)uality o4* estate alone, namely, legal imtate, 
111 \ lit lie uhen'of parties are at all liable to actions of cove- 
nant, as assignee s. 

So wluTc ill covenant for rent arrears, brought against the 
dcfdulaiit as asciatme of J. S., it appealed in cvidcncts that 
by the de(*d, under which the defendant lichl, the nri‘iiiiHi.s 
were (onveyed to him by J.S. for a day or some ihiys less than 
the onginftl U rm ; the court were* ot opinion, that tin* action 
could not be inaintanuHl, the defendant hchig an iinder-kwe, 
mid not an as.si«iu*c of th<! w hole term. 

• 

IJiit where a linsst^o for years granted the vho/e of the term 
to J. h.', tt Wixs huldeu, that J.S. might maiiitaiii an aehoii 
as assignee of the term against the lessor for a hren(*h of 
covenant /although in the dec»d of assignment, the rent was 
reserved to the lessee, with a power of re-entry m cast* of non- 
payment, and although new covenants wm introduci il into 
tiiat <loi^l. 

Witli respect to <lerlaring against an assign<!e, it is lo be 
observed, that it is not inciimlicnt on the lessor to set forth 
mesne assignments. « It is 8iiflic*ient to state, gene^y, that 
ail the estate, &c.* of the lessee vested in tlie ilefetiJant by 
assignment ; for it cannot be presuinerl, that the lessor is m*- 
qiiainted with the particulars of the as»ignce*8 title. 

«l Holfura V Hatch, Pong IS}. a Pitt c RaMcIt, 3 Iav 19. 

r Palmer r. Edwardij Poug. 107. b. 
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Of the Declaratiottt and herein of dependent 
Covenants^ Conditions precedent^ and tWe» 
pendent Covenants, 


Verne.— k% this action is more frequently brought for 
breaches of covenants contained in leases, than on any other 
kind of covenants, the following table may be^seful, in 
which the reader will see, at one view, in whahwses such 
action is transitory, and in what locali The principle on which 
the table is framm is this: where the action is founded on 
privity of contract, it is transitory, and the venue may be 
laid in any county (45) ; but where the action is founded upon 
privity of estate only, it is local, and the venue must be laid 
in the county where the estate lies. In the 3d and 4th rases 
in Uie table, the privity of contract is transferred by the opera- 
tion of the stat 32 U. 8. c. 34. 

TRANSITORY. 

1 . Lessor v. Lessee. 

S. Lessee V. Lessor. 

3. A'ssignee of Reversion v. Lessee, stat 32 H. 8. c. 34. 

Tbursby v. Plant, 1 Saund. 237. 

4. Lessee v. Assignee of Reversion, stat 32 H. 8. c. 34. 

AOCAL. 

3. Lessor V. Attignee of Lessee, Stevenson v. Lambard, 
2 East, 575. 

Assignee of Lessee V. Lessor. 

7. Assignee of Reversion v. Assignee of Lessee; Barker v. 
Dam#, Carth. 182. Salk. 

8. Assignee of Lessee v. Assignee of Reversimi. 

The rircpmstance of rent beii^( made payable ina dilTerent 
county fitom that in which the lands lie, will not affect the 


(45) If the deed beats date in a fweign country, it must be so 
stated in the dedaiation, and the venue must be added under e 
scilicet, for a place of tiiaL 
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localify* of an action of coveiiant<for non-pajanent of such 
reut'. 

< 

It is to be observed, however, that where the action is 
local *, although it be brought and tried in a wrong county, 
yet the defect will be aidra after Verdict, by stat. 16 & 17 
Car,9.«.8. * 

It must appear on the face of tlie declaration *, that defend' 
ant covenanted by deed ; for where plaintilt* declared, that 
dcfiodant per quoddam scriptum suum factum apud West- 
miniter concessit, ^c^ it was holden b^ ; b^use scriptum 
did not import a deed, and factum wing Joined to apud 
Westminster, rendered it impossible to be taken as a sub* 
stantive 

As this action is brought on a deed^ with the execution 
of which delendant is cnatged, plaintifl' must make a prOfert 
of the deed in the declaration, and bring the deed into court, 
in order that the court may see whether it be executed accord- 
ing to law. Profert being made, defendant is entitled to crave 
oyer, and tlie court cannot then disoense with wer, although 
plaiutitl' make an aiUdavit, that he has searchedTfor the de^, 
aiul cannot find it any where (47). 

Every deed is supposed to be executed the same <lay that 

t Barker v. Dameri Salk. so. x Moore r. Jonen, Str. Si 4 . See alto 

tt Ma>ur of £ 4 >ndoii v. Cole, 7T. R. Southwell v. Brown, Cro. EI1S.57J, 

y ThoiTHhy r. Sparrttw, B. K. C. 

Geo. s. t Wili. 16. 9 SU. 1 1 S. C. 


' ] • " ' ' ' ' 

( 46 ) Reynolds, J. said, that it had becu holden well enough to 
<'Hli xtfactmHf imdenturat scriptum indentatumt because they im- 
plied the circumstances of sealing and delivering* 

(47) In Read v. Broohman, 3 T. R. 151 . in a plea in bar to an 

avowry, plaintiff, instead of making a profert, pleaded tlmt the 
deed was lost by time and accident. On special demurrer this aver- 
ment was holden good, per Kenyon, C. J*, Ashhurs^ J., and 
Bulier, J.— Grose, J. disseniiente ; but, in pleading a^t d^d, 
it is necessary to set forth the aupfiosed names of the parses to the 
deed and the date* H^dy v. Stephenson, to East, SS. If the 
deed has been destroyed by fire, it may, be so alleged as an escuse 
for the non-prodnetioo of it, as In Routl^gev. Borrel, 1 H. BK i34. 
where.the plaintiff declared that by a certain deed poll nia^e, 4c. 
(which said deed poll was casually hamt and destroyed by the fire 
therein after mentioned). But if profert be m^ein the declaration, 
the deed must be produced ; for the plaintiff, so dtfc.laiing^ will 
not be permitted to give evi^nce of t1iedestra<Kl|>ii.dfj^e or 
of its l^tng in the himds of the defeudaut* tStni^ Woodwarq^ 
4 East’s R. 685 . ^ 
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it beitrs date V But thou/yh'the deed nppear on the face of it 
to have been made, that is, written on one day, yet if in truth 
it were delivered on a sub&eqflfent day, that may. be shewn by 
averment. 

A declaration in covenant stated tliat the deed vi'si indented ^ 
made^ and tonduded \ on a day subsequent to the day on 
.which the deed itself»was stated on the face of it to have lieeii 
indent^d^ vnade^ and concluded ; it was holdi n, that such al- 
legation was no more inconsistent with the deed, tiian if it 
had been alleged tliat it was sealed and delivered on a day 
Bubsitquent*; that it was quite immaterial when it was indented 
'and equally so when it Avas made^ by which might be under- 
stood when it was written ; , the only material wo^was cow- 
cludedt and a deed could only be said to hi^concluaid when it 
was delivered. The time of delivering was the importmit 
time when it took effect as a deed ; and from the preceding 
case of Stone v. Bale, it appeared that the delivery might be 
after the date. 

In framing the declaration, it is not necessaiy to set forth 
the provisions of the deed in Utters and words. It will be suf- 
ficient to state the substance BxidJegal effect. Neither is it 
necessary to set forth all the provisions of the deed ; stating 
such parts as are necessaiy to entitle the plaintiff to recover 
will be sufficient (48). 

Hence in covenant on a inort|^ge deed^, the c6urt were of 
opinion, that it was sufficient tor the piatntfff to set forth in 
his declaration, that defendant, by a certain indenture, had 
demised certtiiu premises therein'mentioned (iio|. specifying- 

' ^ t 

z stone V. Bale, 3 Lev. 348. See nlio b PnudM v. Lord yi^eyinouth, Cowp. 

Goddard'* CAM', 3 Bep- 4- b. 6(i&. 

-A Hell V. Cfizi‘iiove,f 4 EuaCr R. 477. 


(48) This rule ought to be strictly adhered to, as well to prevent 
the exte^on of the record to an unreasonable length, as to ayiud 
tliedai^r resulting to the party setting forth the deed, from vari- 
ances and formal objections. In Dundas v. Lord ' Weymouth, 
Cowp. ffG5. the court said, they would animadvert upon any future 
instaiM^ of putting partioi to the enormous expense of setting out 
dee^ at length, or superfluous parts of them.' And in Price v. 
Fletcher, Cowp. 72 ?. where the plaintiff in an action for breach of 
covenant for quiet enjoyment under a lease, had set out the whole 
lease ecr^afim, it was referred to the master to strike out tlie sii- 
perflttoul matter jb the deelaratiim, eotis. See I WilliiM*s. 
Saunders, 93d. where the learned Serjeant has given a con- 
cise fbrm oiPdechlatioD in covenant for non-payment of tent. 
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the premises) subfect, among otHer thiiigsi, to at|eh a proviao; 
then setting out the substance of the covenant for uie pay- 
ment of the money, and bRnichifor the nou-iKtyineut 

If thedfHid oti which plaintift*dt‘clart's comain a proviso*, 
operating by way <»f deA asanccrof the cNivt^iauts, llits plum- 
titf is not obliged to state su<!h proviso in his dtM:'laratioii ; if 
Uie defendant means to rely on it, it is incuinbeiiton him tb 
shew it 

It is suilirient to say, whertas by a ce rtain indenture, 
&c. it is witnessed, wit^iout a direct atlirmafion^, that 
by such an iniienture defendant covenanted (4P). * 

In cov^pt by husband of reversioner in fee*, jbe must 
deelan^ seisin in fet! in himself cr/inf hh in right of 
his wife« if he state that lie is seised of the itwersioii in hia 
demesne as of freehold, it will be bad on spitcial deniurriM*. 

Of the lirench , — ^'Flie breiich assigne«l ought to be co-ex- 
tensive with tin* import and effect of the covenant: hul, 
where the covenant is general^ the brea(‘h may be assignat 
as generally as the covenant ; mid it is sufficient, if it negative 
the words of tlie covenant : as where, on a covenant in an in- 
denture of lease, that <Iefc4dant had full power and lawful 
autliority todt iniso, the breach assigned was^ that ciefendanl, 
at the tiiin* of making the said indenture, had not full power 
and lawful authority to demise the premises according (o tlie. 
fonn and cffcftt of the indenture : after verdict for ptaintitr, and 
judgnicTit in B. It. 6n error in the F.xchcnuerCImiiiber, it was 
objecled, that it was not ntate^l in the cieclanition, wdio had 
title to the {iremi$('s at the time of making the indenture ; hut 
it was resolved, thst the assigniiuait of tlie brt?acli was good ; 
lierause it had pursued the words of the covenant rfegatfre ; 
and t hat it lay more properly in the notice of the lessor what 
estate he himself had m tlie. land, than in the lesser, who was 
a stranger to it; mi<l therefore defcmlant ought to have shown 
what estate he had in the land at the time of the demise. 


€ Elliott r. Bluke, i SS.T. Eoyai. 
as. S. C. 

«1 ButtivoiU V. lluiman, adjndcp4 dn 
error from C. O.iii B. it. T. 17 
*4:ro. inc. 5.17. , 

e rotybUuk v. Hawktrit, Uongl. 39S. 
f Solttiou V. Br«l«biiw, ^ Uep. bo l>« 


Cro. Joe 304. S C. aUmi to lh« 
some cAtfcl, Muicot v. Uftllot, Cm. 
Juc. 3 G*j. Brigsrork v. SlaOttioii, LU. 
Ita)m. loii Proitur v. Iiiiril«rl, j 
Lev. ,170. 3 M<Nl.t>u. S. C. Boscavtta 
V. Cook, I Rttym. to/. ftii^littSv^ 
Vincent, Cmrlb. ii24. 


(4£)) Tbe court said, that there was a difference between decla- 
nitious atid bam in Uiis reN|»ect ; for in the d^^clarutioti, “ it is wit- 
nessed,** was sufficient to induce the action and assign tbe bread). 
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k tnieltt have anfi^ir^ totbe court, tiiat he had full 
aud aaniority to detnuj# 

i!o where itf covenant*, the declaration stated, that plain- 
tiff by iii^enture let to defendant’s testator a house for years, 
and the lessee covenanted tonepair it well from time to time, 
during the thrm, and at the end of die tenn, tc^ leave the same 
vt'eil repaired, and the breach assigned was, tliat the lessee 
did not leave it well repaired at the end of the term: an ex- 
ception was taken, because the declaration did not shew in 
what point the house was not well repaired ; but it was over- 
ruled; for, the breach being according to the covenant, it was 
sufficient ; but if the defendant had pleaded, that at the end 
of the term he delivered it up well repaired, 4||fen, if thp 
plaintiff willassignany breach, he ought j^iculaily to show 
in what point it was not well repaired, so as the defendant 
might give a particular answer thereto. 

In covenant by a master against his servant^ on a covenant 
not to buy or sell without the master’s leave, within two 
ydars ; the breach assigned was, that defendant had diversh 
diebus et vieibtu, between such a day and such a day, sold to 
H., and to several other personsiunknown, goods to the value 
of 100/. Issue upon this, and.^after verdict for plaintiff, it 
was moved in arrest of judgment, that the breach was uncer- 
tain as to the times and persons; Holt, C. J. said, that in cove- 
nant (50) it was sufficient if a general breach was assigned; 
and that the breach in question was cemln enough ; for it 
was so described, that it another action were brought, the 
defendant might plead a former recover for the same cause, 
and aver this to be the same selli^. Gould, J. agreed, that 
tlie action lieit^^ only for damages, it was well enough. Judg- 
ment for plaintiff. 

Plaintiff declared that defondant covenanted to allow plain- 
tiff 3.«. for every quire of paper he should copy *, and assign^ 
for brt'arh, that he copied four quires and three sheets, for 
whirl! 8.f. and Sd, was due, whicn defendant had not paid, 
On WA of error after verdict, and judgment for plainnff in 
C. B., tl was moved, that there could not be any apportion- 

f HAnefork v. Held And otktrty h FAffrowv.C1ictAlicr,8ftlk. I39,clttd 

eutonof Crouch, Cro.J«c. 170^ 171* 9 BabI» S 4 . tT. R. 459. 

i Rccdlcrv.Guct^ Aleyoy^. 


(so) S«cns in debt on bond to iKrTorm covenants, and debt for 
a iieualty onaatttute^ there a predae breach nrast be dtewn. Lend 
Itaym. 107. 
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ment iathis case, for thecwcalltil was td ano]^plainti|l*i2r. 
for copying a quire, but for which* the 

judgment was reverb. But It seems that oih demurrer tins 
objection would not ayaU the defendant, because in that case 
the plaintiff might remit his cla^u for tlic odd shce6, ax\d en- 
ter up judgment for the lesidue, in couforniitjr to the rule 
laid down in Incledon r. Crips, Salk* 65g. recogniseil in Buck- 
ley v« Kenyon, 10 East, 14a. and infm, that where the sum 
demanded does not depend on the deetl itself, but upon mat- 
ter extrinsic, there may be a remittitur ; because the variance 
is not inconsistent with the deed. 

In covenant the breach assigned was for non-payment of 
rent on d^rent days^, which amounted to a certain sum^ and 
the plaintm had made a mistake in calculating the sum, it was 
holden good; because in this action the wh^e shall be reco- 
vered in damages, and the plaintiff shall not have dsiinngcs ac- 
cording to bis summing, but according to the matter. 

The plaintiff declared on an indenture of demise for yours 
of ceitain coal-mines \ reserving a fourth part of the eoal 
raised, or its value in money, at the election of the lessor ; 
but if the fourth part fell jjliort of the aiuiual value of too/, 
then reserving such additional rent as would make up that 
annual sum, to be rendert*d on the first day of every niontli 
in each year of the term, by equal portions ; and that tlie 
plaintiff elected to be paid in money ; tlie breach assigniHi was, 
that f)00/. of the rait reserved for two years and three monitis 
was in arrear. On general demurrer, it was objected, that the 
rent being reserve^d yearly, the breach was not well assigned, 
inasmuch as it included a fraction of a year: but the court 
overruled the demurrer, observing, that it could not lie sus- 
tained on the construction of the covenant; for, Uiougli it 
spoke of an annual sum of 400/. to be made up in case the 
proportion of coal reservi^l should fidl short of that suni, yet 
the rent was to be rendcre<l monthly. But, even ailmittiiig it 
to be a yearly rent, the exr 4 .‘ss for the three muiitlis might be 
Teinitt(^, and judgment given for tlie rejiidue; and Iteyley, J. 
cited Incledon v. Crips, Salk. and 2 Lord Rayilh* 814. as 
an authority in point as to tlie remittitur. 

Wlieie k-ssee covenanted for himself and bis assims to 
plant a certain aumber of trees eveiy year*, and the nreacli 
was, that defendant had neglected to do it ; it was holden 
suBicient, without negativing that his assigns had done itj fur 
the court will not intend an assignment. 


k Parnr r, r Roll. Rpp. S35. m Gyio v. Bllit, Str. SftS* 

I Buckley r Kenyon, 10 East, 139. 
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for itiwjdin^pfof jmacbes mi’st be to the whole 
and not to the braMu alone which is misjoined ”, 

A(f to the nicessaiy avcrmmts in actions for breach of co^ 
venant, ^ quiet enjoyment, see ante. iiect.III. 6. 

I shall now proceed to explain the nature of ^ep^ndant 
comumts ana conditions precedent, concurrent acts or cove- 
nants, and mutual independent covenants, sulgoinin^ to 
each division such cases as appear to ^bn) tlifl illustra- 
tidh of the subject ui\der consideration'. Ahd Altp Of de- 
pendent covenants and conditions precedent 

Conditions preeedesU.-^lf A. covenants to do, or to abstain 
from doing, a certain act. In consideration (51) j^the prior 
performance of some actny covenant on the part^H^., A.*s 
eovenant is termed a dependent covenant, because B.’8 right 
of suing A. fiMT a breach of this covenant depends upon the 

I ^rior performance, or that which-the law conndara^as equiva- 
eut to performance of the act or covenant to be performed 
by B., ami the prior act or covenant, on the |)art oTB., being 
in die nature ol a condition precedent, is technically termed 
a condition pre<*«lent, the iierforniance whereof must be 
shewn by B., in order to (nititle him to recover damages 
against A. (oS). , 

The following cases will illustrate the nature of a depen- 
dent covi-uaiit iuid condition prcctsdent, and the reader may 
( oliect from tlicin the rules by which the courts have guidctl 
their decisions on this subjiH-'t. 

The. plaintifT declared*, that defendant by deed poll (53) 
agreed with the plaintitf, that he, defendant, would accept of 
the plaiutiffa quantity of Soutii Sea stock, so soon as the re- 

II Kiiicptluii V. NvttU'y 1 Maul« and o L<M‘k a. Wiigbt» Str. 569. 

SSelwyti, 


(51) TJlI'* not neewwiry that it should be stated in terms to be “ in 
couaideiiiilpn off* it* the niHnifei»t intention be so* . it is sufficient. 

(52) It mayi be remarked* that if the act* undertaken to be 
done, is di^fH•llsed with by the other frartv* it is sufficient &o to 
state it oti the record. Per BuUer* J. in Hotlmm v. East India 
l.om|mny* l>ou^. '27 See aa arennent to effect in Jones v. 
Bnrkh^y* Doug. (i84. 

(53) In Strangers statement of the case* p. «56i9. *t is said to have 
hocii by writin;« indented ; but it it evident troui the reasoning of 
the i*ourt, even in Strange (see p* 57 !•) that it was a deed poll, aeo 
aIm S. C. B Mod. 40. where it is expressly stated to have been au 
action of covenant on a deed|»olh 
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< shouW he delivered out by .jibe comi>auy, .^an|| would ^ 
pay /or the same such u sum o|^a t#taiiiday, ncxt-after Ad 
dau‘ of the deed, and then averife^tluit defendant did not to/ 
tlu‘ inomy at the day; on general demurrer, tkxause tue, 
plaint ill* luul not averred an asaigiuncut of the slock, Ojp.a ten- 
d.iT, IVatt, ft J. delivering theopinion of the court, siud, that 
till* intent of the parlies ap|>tnired to be, Unit one shhuld ha\% 
the money, and the other the sUn'k; ami not that either 
slioidtl |)i‘rform his part of the agreemOiil , and lay hiinselt at 
1 hi‘ merey of the oilier for the equiValedt^ that this was not. 21 
t‘ov( niuii* entered into by hath parties,' upon which each would 
Ir.ive li:y mutual remedy, but it was tue deed poll oi thode- 
fciiilant only ; tuid, llietvfure, liioiigli ujkhi deliveiy or tender 
4 f the stock, ' the piainlirt* would have, his renudy lor the luo- 
iK V, yet the deh ndanl, on the other side, upon payment ol 
iln inonty, would not have any venuMly lo eompi^l the del i- 
ry of the stock, and tIi(?ivfore he snoiiM not be obliged to 
pay the money iintil llhM*oiisideration for which it waspaya- 
f)le was perfonned: that tlu! word pro would b(‘ either si etui- 
dition (irt'eedent or subsequenl, as vvouUl best suiswtT the iiH.. 
t ut of tlh‘ psiriit^s; and in this casts it must he :i condititm 
preecdent, hecausc other wis(* the iiUeutlou of the deleudant 
to have the sltick tor his luoiity, could iu;v<*r take elVect. 
.ludanu nt Ibr tlefemiaiil (o-t). 

In ef)ve!iant against a lessee for not repairing^*, tluMleelani- 
lit)ii staletl, that hy indenture thetlelentlant t:oveiKinU;tl to rt‘- 
jiair the ih-mised premises, and at iheentl t>rthe term tosur- 
itnder up the same in gotnl repair, llu! lessor (the plaintill) 
hnding timber suiUcieiil forsueli rt pairsr lliebreaeli assigniMi 
was Idr not ivpaij'ing; the defeii*laiit ple;uli*d, that the plaiii- 
lilfilid not lind limher sullicient: on tie.nnirrer, it was atl- 
iudgiMl, that the fnitliug ilie timber was a thing in its nutun: 
neees.s.u v to betloiie first, anti therefort acuiidititni prtretlenl, 
dit' performance of which ought to liavc been avcired in the 
ileckiraiion. 

So where in a covenant on an intlimturc of ItiUse fur scveji 


|) ThoffiHs V Cudwalla^Jf I', Willts, 4 y<i. 


(r>4) Pratt, C. J. oWrved sdso, that tlie difi'erence betuHi/i a 
iTtuliuil covenant uml a deed poll 'tas taken and allowed in Pord- 
age V. Cole, I Saund, 340. where the court were of opinion that the 
defendant had hi.s reiwctly; “otherwise (says the bwk| it would 
l»ave been, \f'the deed had been the words t^'the defendant only** 
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tbt non-paymenWf reut’, it appeared that the lease 
ieoMauied the usual cdvenaii^» that the lessee should pay 
rent, repaifi^ and a prbi iso, that if the lessee, at the end 
'of t lie first three or five years, should be desirous of quit- 
ting, aM should give six motitiis notice thereof before the 
«i:i>iration of the three first years, then, from and, after the 
expiration of the first three years, and payment of all rents, 
and perfoniianre m the covenants on tiie part of the lessee, 
jtiie indenture should^be^ vbid; it was holden that the pay- 
ment of rent, and fierformance of the other cbvenants, by 
the lessee, were conditions precedent to the lessee’s deter- 
iiiiiniig the term at the end of the first three years, and that 
merely giving six months’ notice, expiring ^ith the first 
three vears, was not sufficient for that purpOlM Eord Ken- 
yon, C. J, observing, that it had frequently been said, and 
common sense seemed to justify it, that conditions were to 
be construed to lie either precedent or sulouequent, according 
to the fair intention of the )>artie8, to be cbllccted from the 
mstruinont; and that Urhnical words, if there w^ere any to 
encounter such intention, (and there were not in this case) 
should give way to that intention : that it w*as impossible to 
reiid this lease, without seeing, that the parties intended, that 
the tenant should do every thing required of him, before he 
could put an end to the lease. 

So where by a policy of assurance against fire it was sti- 
pulated that the assun*d sustaining any loss by fire should 
jirocure a eortificate of the minister, churchwardens, and of 
SOUK' reputable householders of the parish, importing that 
they knew the'character of the assured, and believed that he 
had sustained the loss by misfortune, and without fraud : it 
was holden, that the procuring such a certificate was a con- 
dition precedent to tne right of the assured to recover, and 
that it was immaterial, that the minister and churchwardens 
wrongfully ndused to sign the certificate; Lawrence, J« ob- 
siTviiig, that the cases were uniform to shew, that if a person 
undertakes for the act of a stranger, that act must be done 
(:>4V Sec Routledge v. Burrell, 1 H. Bl. 254. and Oldham 
v. Bewicke, 2 H, Bl. 677. n. (a) to the same efi'ect. 

<1 HorlcrT.Shcpbm 1 ,B R.E. 36G.3. r Wortity r. Wood, in error from C. B. 

affirming ju<l|paM nt of C. B. UT, K. B. R. T. 36 Geo. d. 6 T. R. 710. 

06 s. 


(55) If A. be bound to B. to pay ten pounds to C., A. tenders to 
i\ and he refusetb, tlie bond is forfeit^ 1 Inst. 208. b. If a 
man be bound in an obligation, with condition to enfeoft* B. (who 
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So where in covenant on a cbattf^ party *, to Vj^ver the 
value of a ship against defendant, to whom she had l^u.let 
to fivight, for the purpose of catrying gov'cruntpnt stores to 
America, tlie declaration stated a co\'enant, that “ if the 
ship were tsken during tlie time she was in his Il^esty’s 
V(tr\'ice, and It should appear to acourt»nuutial that the master 
and ship’s coinpiiiiy hail made the ubnost defence they were 
aWe, the value of the ship should be paidTby thedefemlant;'* 
and tlicn averred a capture, the ‘master ana ship’s company 
having made the utmost defence they were able, and that it 
wouhl have ap|H*ared to a court-martial, tic, if the defendant 
had thought proper to have had an inquiiy made in that 
n'spetrt by ajuuurt-niartial. The defendant pleaded, that it 
hath not ippeared, &c. On detnurmr to the plea, the court 
gave judgmciit for the defendant, obsttrving tliat tlie charter 
party annexed an express condition, that it should appear to 
a coiirt-martigl, dec. and therefore the plaintiff w'lw wmnd to 
shew that it had appeared, or tliat it arose from the fault of 
the defendant that it had not. 

So where in covenant on a charter party of affreightment*, 
wherdiy the plaintiff let his ship to the defeiulant to freight 
from Liverpool to W., and back to Liverpool, and agnvd 
that the master shouhl take on board a cargo of salt to W., 
and after delivering the siune there, should take on ImmoI 
tluMTif a cargo of deals; in consideration of which theilc- 
fendant agreed to pay to tlie plaintiff, ** in full for the fn'ighl 
for the said voyage, at the rate of so mucii pt*r standard ium- 
dnsl tor deals delivered at Liverpool, &c. ; the freiglit to Ih* 
paid one fourth in <;asii on Imr arrival, and the rcmaiinh r by 
an acceptance on London at four months’ date.” The decla- 
ration tlien averred, tliat the ship, after carrying the cargo of 
salt to W., took on board there a cargo of deals, fee. and pro- 
ceedeil on her voyage towanls Liverpool, fee. and whilst the 
ship was so proceeding, &c., andaiter she had performed a 
great part of her voyage, but before her arrival at Liverpool, 
on, Ac., the ship was, by the fon.-e of the winds and waves, 

ii'i 

* Davis V. Mure, B. R. M. (if*. 9. I CMk v. Jcunhigs,? T. R. SSI> 
in nrguiiii*iit in llothniu v. l^t 

Ituiu Company, i T. R. 04v/- 


18 a mere utrariger) before a day^ the obligor doth oficr to onfwdr 
B., and he refiiseth, t}ie oblij^ttlion is for the uOHe[or hutU 

taken upon him to enfooff him^ and his rcftisai eatinoi sutiafy the 
condition, because no feotFoieiit is made. } lust. a. 
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wrecked, and tlieirby Infcatne in<,‘apable of proceeding any 
farther on the voyage, by ifeasoii whereof the dt'als were 
obliged to be put on shore for the preservation thereof; 

which said deals, so unladen, the defendant afterwards ac- 
cepted, and sold the same to his own use, whereby he became 
liable to pay to the plaintiff a proportionable part of the 
freight for the carriage of the said deals from W. to Li^r- 
I)oot, See . with an avennent that a proportionable phrt 
amounted to such a sum. And the breach assigned was in 
tilt* non-payment of tliat sum. The defendant pleaded, that 
no part of the cargo of d(?als was delivererl at Liverpool, ac- 
conling to the form and effect of the said chartef-party. On 
special demurrer to the plea, assigning for cause, that the de- 
fentlant had not confessed abtl avoided or deni^ the matter 
alleged in the declaration, hut had attempted to put in issue 
collateral matters, it was holdeu that the plea was good ; 
Lawrence, J. observing, that when a ship is driven on shore, 
it is the duty of the master either to repair his sliip, or to 
jiroftiire another, and liaving performed the voyage, he is then 
entitled to his freight; but be is not entitled to the whole 
fnaght, unless \\e |vrform the whole voyage, except in cases 
whciv the owner of tlu^ goods prevents him; nor is he entitled 
j)ro rafa, unless under a new agreement. Perhaps the suh- 
.se(iu(*iit receipt of these goo«ls by the defeialant might have 
been evidence of a m w contract betw(?en the parties {Mi ) ; 
but here the plaintiff has resorted to the original agi>*ement. 


{Mi) The priiici|}al cases on the subject of apportloiiinent of 
freight an*, Lutwidge v. Gre>’, D. P. ^23 Feb. 1733, — Luke v. 
f-yd**, Purr. SSJ. and 1 111. li. 190. — Baillie v, Modigliani, 
Park*H Ins. 53.; hut not reported elsewhere. These three eases 
lire stati'd at hnigth in Mr, Abbott’s book on Shi| ping. The ease 
i»f Luke V. Lyde wits much eoiiiiiiented upon iiiC'ook v. Jennings, 
7 T. R. 3SI. and in Mulloy v. Backer, 5 F.ast, 3l(i. See further 
on tlie same siibjeet Ward v, Fettoii, I East, 507*— Hunter v. Frin- 
sep, B. R. M, 49 G. 3. 10 East, 37H.— Liddard v. Loi>e8, B. R. 
I I. 49 (>. 3. 10 East, 546.— Ritchie v. Atkinson, post n. (59). 
C?hristy v. Row, 1 Taunt. 30i>. — “ It is a settleii rule even in tlie 
ease of deeds, that if there be a condition precedent in a deed, and 
it is not performed, and the twirties proeeeil with the pt»rformanee of 
other fKirts of the contract, although the deed cannot take effect, 
tht^ law w ill raise an implied aasumpait. Upon this ground freight 
is daily recovered in actions of assunipsit on implied promises, sub- 
stituted for the charter parties by deed.” Per Cur. in Burus v. 
Miller. 4 Taunt, 748. But see a limitation of this remark in 
Schaeh v. Anthony, i Mauleaiid Selwyn, 5/3. See also Piuder v. 
Wilks, 5 Taunt. 61*2. 
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under which the ilefeiKiaut only eujjaired to pay in the event 
of the shin's arrival at Liverpoi)!. 'liiai ov< nt Ims not liap- 
fioniHl, ana therefore the plaiutilf cannot recover in this form 
of action. 

I'l-om tlie..prcceding citsc-s it inay be collet'tcd, lliat wherc- 
cver there is a condition precedent on tin* part of the plain- 
tifi', perfommiurt*, or that which is equivalt^nt to pi^rfornianci^ 
(.17), inustU* alleged and provcMl, otherwise the action cannot 
be supporteti ; an<l, consequently, the defendant may plead 
non-perfornumce of the condition pri'cvdent in Iwr* of ihe 
plaiiitill’s ac tion; or, if the averment of petfonnance In* en- 
tirely oiniUeth or imperfectly made (5S) the dcfeiidanl may 
take advantage of it on dc^niurrer. 

The reader who is de sirous of pursuing this branch of the 
subject further, is n*ierred to the ariaiagouH cases umler tit. 
Assiiin])sit, ante p. 10.)— 1 10. 'fo tin* eases there ahridi>'ed, 
the following may Iw added : Hesketh v, Oay, Say. 1S.>, — 
Collins V. (iibbs, Burr. 8!)p. — (’ampbt‘11 v. l ieneii, (> 1'. H. 
200. See also Smith v. Wilson, S liiist, ‘l.'ii . Stoic r v. (ior- 
don, 3 M. and S. ;J08. 

Having thus endeavoured to illustrate the nature of con- 
ditions precedt'ut, 1 shall procc*ed to the* ne xt object of c’on- 
sideration, viz. c oncitj|frent ac'ts or covc*n:intH. 

Concurrent Acts , — Where reciprocal acts or covenants are 
to he peii'orined by each party at. tin* siiine time, they arcr 
techiiic'atly lem»e«l concnrn iil acts or co\cnaiils ; anti in this 
case, as well as in tlie case of <lepeinlent eovtanmls, «>iie party 
cannot maintain an action against the other, witiiout a\» rnng 
p<‘rformanct?,’or that which is cfjnivali nt to performance, of 
the ads or covenants to be performed on the plaint itf's parU 


(57) “ Where h perMU), by iioiiig ii previoun art, w*iiihl !u quire 
a right to a debt or duty ; by u temier to do ihe |»n \ioiis »u i, if 
the other j^wirty refuM^ to permit iiiiii to do ii, hea< «p»lH*H the n^l»t 
as completely as if it hu«i actually hceii <lone." Arg. Jort* s v. 
Barkley, Doiig. (iai. cited by Loid Klleiiboroiigh, C. J. dehvt i*. 
ing the judgnietit of the court in Sinitli v. Wilhou, S hast, 

»So if the plaiiitiff has been dUeharged hy the <leh ndiiiU lioiii the 
perforinance of the condition, the action may he inaintained. See 
Jones V, Barkley, Doug. 0*H4. So where the plaiioitt hu« h<vn 
prevented from the fierlumiuncc by the iieglei:t and .ritdanil <il the 
defendant. i T, H. (>4.0. 

(58) As to what will be a sufficient averment in this respect^ jne 

Jones V. Barkley, Doug. 1)84. * 
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Aa where in covenant, the declaration stated", that hy 
articles of agreement under seal, the plaintiiT covenanted to 
convey to the defendant, on br before the Ist of August, 1797, 
a school-house and ground,; and chi or before the 24th June, 
1793, to surrender up the premises, and deliver over the 
scholars to the defendant; and, in consideration thereof, the 
defendant covenanted tO'pay the plaintiff a sum of money, 
on or before the let of August, 1797, .with interest from the 
Ist of January n^ preceding the paid Ist of August; the 
plaintiff then averred, that he surrsndered up the premises to 
defendant on the 34th of Junej 1796, and delivered over the 
scholars ; and, although the plaintiff had well and truly per- 
formed every thing contained in the articles oi^is part, yet 
defendant had not pud the money and inter^ The de- 
fendurt pleaded that he was r^y to accept a conveyance of 
the premises, and at the same tirAe to pay the money to the 
plainti0', if he would Inve rhade such a convene?, but the 
plaintiff did not, on or before the first of August, or at uiy 
time since, convey the premises to defendant. On demurrer, 
it was holden, that as the substance of the consideration to 
entitle the plaintiff to r^ppvc the money, was the making the 
conv^aiicc, payment of the money could not be enforced, 
until the'conve^nce was made, or at least offered to be made 
by the plaintifl ; Lawrence, J. obscrvin|t that nothing could 
be inferred in favour of the plaintiff in this case from part 
execution of the contract; bet’aiise, though the defemlant 
was to be put in possession in June' 1796, and the money was 
to bo paid in August, 1797, yet as tiiat also was the tinte fixed 
for the execution of the conveyance, it was plam; that the 
defendant did not intend to p|rt with his motus^ d^til his 
title was secure. 

So whore A. covenanted that he would, on or l^ofc a cer- 
tain day*, convqr land to B., by such conveyuicc as B.V 
counsel should advise: in considoiation of which B. cove- 
nanted to pay A.> a^ or upon tho execution of the couvey- 
ance, a certain sum of mon^; it was holden, that A. could 
not maintain covenant against B. for non-payment of the 
mon^, without shewing he had conveyed, or that he 
was ready at the day to have conv^-ed, what he bad cove- 
nanted to do, and that he had .done eveiy thing which hy 
upon him to do for that piffpose, but tfaM he was prevented 
from so doii% by aepne act, or mnission, or n^lect, on the 
part of the d^mdanL * 

« Qluebtook v. W«o4i«v, B.'1L M. a HcMid v. WsdlMB^ i EMt,6l9. 

40U«o 3. s T.H. 3GS. cited ISrhIt. 

inaBw.liP«LN. mass. 
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^Jatisn^ and independent Ooretiants^-o^yX ln^rc coV6^|j0^^ts IIPG 

mutual aiwl independent, one party may maintain ati action 
si^inst the other for a breach of liia covenanta, witfaoiit awr- 
ring a performance of the covenants on his, the plaiptWa 
part; and the defendant cannot picad non-performance of 
such covenants on the part of the plaintiff in bar of the 
plaintiff 's action ^ - 

In ewenant on articles of agreeioeiit*, whereby the plain <4 
tiff, who was master of a vessel, c^ehante^ to make use Of 
the same in the coal trade, for the ddfend^t's service; and, 
among other things, coyemmiad that during twelve oalendao 
months (the time the vessel hired for) V* would pay all 
seamen’s w^es yejirly ; in considemtion whereof, the de- 
fendant cowpanted to pay the plai^ff 42^. every mouth 
during the year; the tion*payipent whereof w'ss the hn^ach 
aligned. To this the defendant pleaded, that the plaintiff 
did not pay the ^^amen accxirdmg to his covenant; on de- 
murrer to this plea, it was insisted by the plaintiff, that these 
were mutual covenants, and that though the worcls were •• in 
consideration thereof,]* yet in the nature of the thing, this 
could not be a condition precedent^ for the paymejit of the. 
seamen, by the plaintiff, was to be^ yearly ; of the plaintiff*, 
by the detendaiit, monthly; so th& from the manner of (co- 
venanting, it was impossible the [)erfonnance of the act to 
be done by the plaintiff should be necessary to entitle bini to 
an action against tlie defendant for not doing tlu; act lie had 
covenant^ to do ; and the case of 'Fhorp v. Thorp was cited, 
where this ^distinction is taken by Holt, CJ. iiitheresolu- 
ti()n of that case ; Judgment fur the plaintiff*; Lord Hard- 
wickCf^j^*. X observing, that there could not be any condition 
precedent ^br the reason given; ami the Tesulution in 
Thorp certainly good law ; fiir these cases did 

not dej^ha so much on the manner of penning tlw covenmils, 
SIS the nature of them. 

It was agreed, betwe^ plaintiff* and defendant*, by indeii- 
ture; that in consideration of 600/. plaintiff should instruct 
defendant in bleaching* iiiaterigis for making pa])er, and per- 
mit defendant, during the (^ntihuance of a patent, wliicli 
plaintiff bad obtained for that' purpose, to bleach such ina- 
terials according to the speci^cation. In pursuance of this 
agreanent, the plai^ff, in consideration or 230/. paid, and 
ol the farther supibf 250/. to be paid, to the plaintiff, in the 
manner herein after mentioned, coveiianted tliat he would, 

y Dawioii w. Mytr, Str. 713. • C»ni|»beU ▼. Jonet, B. II. H. oG G. 3. 

9 R«tM« ▼. Coicby,T. 7 G60.9 B. R. ' ST. R. 

7 Mod. 936. Uacb't 
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with eJl possible expedition^ instruct the defendant, in the 
manner of bleaching the materials. The defendant, m con- 
sideration of the plaintiff's covenants, covenanted timt lie 
would, on or before the •25th of February, 17114, or sooner, 
in case plaintiff should before that time have sufficiently 
taught defendant in bleaching the materials, pay the plaintiU 
the further sum of 250/. In covenant ou the, preceding 
agreement the breach assigned was, the non-payment ot the 
250/. Sp^ial d^murmr, that it was nbt averred that plain- 
tiff had instructed drfendant in the manner of bleaching the 
materials. Lord Kenyon, C. J. delivering the opinion ot the 
court, said, that whether these kinds of covenants be or be 
not independent of each other, must certjainly depend on the 
good sense of the .case. If one thing is to be done^ by a 
plaintiff before his right of action accrues on defendant’s co- 
venant, it should be averred, in 4he declaration, that such 
thing was done. Wliere there are mutual promises, yet it 
one thing be the consideration of the other, there a perform- 
ance is necessary, unless a day is appointed for perform^ 
mcer Per Holt, C, J. Salk. IIS. ‘‘ If a day be appoinU d 
for the payment of themioney, and the day is to happi n be- 
fore the thing can be ji^brmed, an action may be brought 
for the ])ayment of the 'money, before the thing be done,” ih, 
171. ITpon the authority of these cases, the judgment of the 
court must be in favour of the plaintiff, if, upon the true con- 
struction of the deed, a certain day be fixed for tlie payment 
of the money, ami the thing to l)c done may not happen until 
after. 'I’he plaintiff in this case u:ovenants icitk all po&sihi: 
expedition^ nut by any fixed tiwe, to instruct the defendant, 
and in consideration of the plaintiff’s covenants, dtfondant 
covenants, that he will, ou or before the 25 th day of Febniai\ . 
or sooner, in case the plaintill should betore that.tipie ha\4* 
instructed the defendant, pay him the further sunr of 250/. 
The intent of the parties appt'ars to be that the payment miglit 
be a<!celerated, butshouhl not in any event be delayed. JudL*:- 
ment for plaintiff. In a subseciuent case, in 8 T. R. ^70. 
Kenyon, C. J. speaking of the preceding case ot (’ampbell v. 
Jones, said “The iustructipn to be givi^n was not to be, and 
could not in the nature of tlie thing be, jx^rfoniied at the 
same time with the payment of the money by the defendant 
for which a certain time was limited, whereas no time was 
liinitad for giving the instruction and Lawrence, J. in tin; 
same import, p. 374. observiug on this case, saicl, “ that the 
instruction might, consistently with the plaintiff’s covenant, 
as well be given after as before fhe time specified for the 
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payment of the money; anti, therefore, it was not necessary 
to be averretl in an act uni to recover tlie money** (3U). 

For a further illustration of this branch of the subject, sci' 
Blackwell v. Nash, Str. Wyvill v. Stapleton, Sir, (>'15. 
— Maftindale v. Fisher, 1 VVils* 88. and ante, p. U3. 


(59) 1 cannot dismiss the eonsiilmtion of .this subject • without 
taking notice of a class of cases, in which tiiis .principle huK been 
established; vi/^. that unless the iioii»performniicrallef{id in breach 
of the contract ^ocsto the whole root and ronsiflerution of it^ the co- 
venant broken is /lotto be considered as a condition prtH'edent, but 
as a distinct covenant, for a breach of which the party injured iiiuy 
be compen&tcd in damage's. The first of this class is the case i»f 
Boone V. Kyre*, which was stahfd by Lawrence, J. in Glurebrook 
V. ^\"oodro\v, 8 T. U. 373. as follows. The phiiiiliff had sold lo 
the defendant an estate in Dominica, wiili the ncgitM^s, under the 
usual covenants fora good title, quiet enjoyment, and further as- 
stininces, in consideration of a sum in gross, and a certain itnmiily 
for lives, which the defendant coveiiniitetl to imy, ** he, the pliiintil)', 
well ami truly |)erforiuing all luid singular the cuveimiils, clauHcs, 
recitals, and agreements, intlie said inileiiture of sale contained 
and, in bar to an action of covenant for the arrt'ars of the aiiiiiiity, 
besides assigning breaches of spf*cilic and puiiiiil cov4«nunts, the 
(Icrendaht by his fourth plea^ pleaded, **thtit the piainliif, at tin* 
tintc of making the said indenture, had not in himself full power, 
true title, and good and lawful authority, to Imrguin, sell, and ri^« 
ieusc the said plniitation and iiegroi's, Ikv, in iinioncr and fonii us 
i:i the said indciitiiiX' mentioned.*’ I'iic court said, if would ho 
Mmiige if«uch a defence were to Ik: ulUmed, when, if any (»nc nt'-. 
gro on the plantation were proved not to have iM-eti the pr<»pei ty of 
the plaiittin, it woultl bar his ucftoii for the annuity. > Lawrence, ,h 
having thus stated tiiccaiiar, procccdiul to olisorve, that the judg- 
inenti^fthc court went on the ground that, in tlic ffiiiw the lireaciH s 
were assigned, the pica did not necessarily to the tcho/r of the 
roiisideraiion: but if the pica had been, tlnit the )>lainlili‘li]ul not 
any title to the plantation, he did not know, that it wouhl not have 
been held biifbcient. Le Blanc, J. obst^rr iiig upon the* Kime 
said, “ The substantiaT part of the agwvirtciit being th*.* conveyanc e 
of the property in respect of which the antniiiy was to hi* paid,, 
the court held it to W no answer to an action for the annuity, to 
say, that the plaintiff had not .n good title in some of the iicgr<»es, 
which were upon the plantation; because all thejnatcrial part o/’ 
the covesiant Itad been performed; and the plaintid had a remedy 
upon the covenant for any special damage bustuined fur the rioii- 
fierforniaiice of the rest;” 8 T. R, 373. The cw of Boone v. 
Eyre was, recognized Lord Kenyon, in delivering the opinion 
of the court, in Campbell v, Jones> (i T. R. 572, 573. and stated 

* Reported, bat iftiperfectly, iu 9 Bl. R. 1322 aud i II. B. 973. n. 
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See also Boone v. Eyre, 2 BL R« 1312. and Teriy v. Duntze^ 
^2 H. Bl. 389* 

Jt remains only to add a simihr observation to that which 


to beanoMier ground for giving judgment for the plaintiff in that 
ease* And, in the case of HaJl v. Cazeiiove, B. R. H. 44 Geo. 3. 
4 East’s R» 483, 484» Lawrence, ,1., having stated Boone v. Eyre 
at length, applied tile pnpaple.of the dectsionto tlie case then 
before the court. ‘ ^e doGtripe laid dopm by Ld. Manstield, in 
Boone v. Eyre, 1 H. Bl. 273. n. and 6 T. R. 5^., viz. that where 
mutual covenants go to the whole of the considerafion, on both 
«dc8, they are mutual conditions, the one precident to the other ; 
but where the covenants*^ gtf only to a part, there a reniedy lies on 
the <^yenant to recover dattiages llhr the breach of it, but it is not a 
condition preceflent;’* wSsreliedon in Ritchie v. Atkinson, 10 EasU 
295. There the master and the freighter of a vessel of 400 tons 
mutually agreed in writing, that jfiie ship, being every way Htted 
for the voyage, should with all omivenieut speed proci^d to Peters • 
burgh, and there load, from the freighter*s factors, a c^mpk^ cargo 
of hemp and iron, and proceed therewith to London, and deliver 
the same on being |)atd freight for hemp £5 |>er ton, for iroii 5s. a 
ton, Ac. ; one half to be pgfd;pn right delivery, the other at three 
months* It waa holden, ihe.deUvery of a coipplete cargo waa 
not a condition precedent, but that the master might recover freight 
for a short cargo delivered in London at the stipulated rates |>er 
ton, the freighter having his remedy in damages for such short de- 
livery. ' In Havelock v. Geddes, B. R. 10 East, 555. the authority 
of Boone v. Eyre was recognized by Ld. Elteiiborough, C. J. deli- 
vering the judgment of tlie court. And in Davidson v. Gwyniie, 12 
East, 389. where freight was covenanted to be paid in ^nsi<|eration 
of several things, one of which was the sailing with iho convoy ; 
it was holden, that os tlie object of the contract was .^it perforihance 
of the voyage, which in this case had been i>erform«d,'^thd*siriliiig 
with the nrst convoy was not to be coiisiderra as a eonditfon pre- 
cedent, but as a distinct covenant,* for the breach of which the party 
injured might be comiiensated in damages. It was lipiden also, 
in the same case, that the covenant for the right and true deli- 
very of the goods was satisfied by the delivery of the entire number 
""of chests, and that tlie deteriomted slate of their extents afforded 
no answer to this action for the recovery of the freight, the defen- 
dant having a cross action to recover damages fPr that. 

Defendant by charter-|Mirty covenanted to load a ship at Ja- 
maica with a complete dm of aiigar, and to pay freight for the 
same at the rate of 10s. 6^ per cwU The agent of the defendant 
tendered to the captain a carj^ hut insisted upon his signing bills 
of lading for it, at the rate of 19i. per cwt. The captain refused to 
take it on board on these terms, llord Ellenborouf^ 1^, that the 
defendant was liable for dead freight. Hyde v. Willis, 3 Camp. 
N.P.C.809. 
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was made at the close of the third section, tit. Assumpsit, ante, 
p. 113. viz. that there are not any precise technical woids re- 
quired to constitute a condition precedent, or a dependent or 
independent covenant. Wliether a condition be precedent or 
subs^iient or a covenant be dependent oi indebendent, must 
be gathered from the words and nature of tlie agreement, 
which is to be construed according to theintention of the par- 
ties, as far as that can be collected firom tlie instrument; and, 
however transposed the covenants npjr b^!^^ their precedence 
must de{)end on the order of time in wht^h intent of the 
transaction reauires the performance. , When it is once esta- 
blished, that the stipulation of oilb party is a (condition prece- 
dent to the performance of "the covenant by the other party, it 
follows as a m^essary consecjuence, that an action cannot be 
maintained unless performance^, or that which the law consi- 
den« as equivalent to 'performance, be averred and proved. 
But wliere a right of action is once vested in the plaintifl'^, 
liable, however, to l>e div^ted by the non-pertbmiance of a 
condition subs^pient, that is matter of defence only, and must 
be shewn by the defendant, 

ti Per l.iOrd Mun^dd, C.|. in Kiog«- efHhMs v. £isi India Campuny, 
Uiu 9» Picdou, Doug.jSuO. lT.B.6as- 


VH. Of the Pleadings: 

'l. Accord and Satufacliwi. 

Si Eviction. 

S. . Infancy. 

A. Levied by Dhtrefs, 

5. Nil habuit in tenementis. 
ii. Nonest factum. 

7. Non infregit consentionem. 

& Perjormame. 

9. Eelease, 

10 » 
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1. Accord and Satisfaction, 

AccoYid with satisfaction is a good plea in discharge of 
damages for covenant broken ((>0). 

In covenant against an assignee for not repairing a house 
the defendant pleaded accord between him and the plaintid, 
and execution thereof, iu satisfaction and discharge of the 
want* of *repaitiEl; on demurrer, it Was objected, that thi** 
action of covenant was founded upon the deed, whk h could 
not be discharged except ny matter of as high a nature, and 
not by any accord or matter in pais • but it was resolved by 
the court, that'' the plea of the defendant was good; and 
this distinction was taken: where a duty accrues by tiie deed, 
and is ascertained at the time of making the writing, as hy 
covenant, hill, or bond, to pay a sum of money ; in that (‘ase, 
the duty, which is certain, takes its essence and opera- 
tion originally and solely by the writing, and therclore it 
must be avoided by matter oi as high a nature, although tin: 
duty be merely in the pj ^a pnalty ” (til ). lint where no ci rtam 
duty accrues by the deeoJRbut a tcrons: or subsequent default^ 
together with the deed, gives an action to rei‘over damagt s, 
which are only in the personalty, fov such wrong or default, 
accord with satisfaction is a good plea, as in tins case, the co- 
venant docs not give the plaintifl*, at the time of making it, 
any cause of action, but the tort or default in not lepairing 
the house, together with the detd, gives an action to reco\cr 
damages for the want of repamtiou. 'I'he not 

founded merely on the deed, but on the di'ed and thIjBLto'* 
quciit wrong ; whicii wrong is the cause of action, '^auce for 
which damages shall be recovered Ifpiiid in every aotion wlieu* 

il BItike's ruse, 6 Hep. 4.1 b. Cro. Jtic. e See next case. 
on S C. by the uaiue of AUlen v. * 

Blague. 


((k)) In Snow V. Franklin, Lutw. 358. to covenant for uon-pa\- 
inent of rent, tlie defendant pleaded accord witli batl^factlon of tlie 
covenant, before any breach. Tlie plea was holden bad on de- 
murrer. See also Kaye v. Waglxim, 1 1'auiit. 4^8. S. P. 

(til) A collateral agreement by ^ parol cannot be pleaded to inva- 
lidate a claim arising u^kni a deed. Hence to debt on bond, condi- 
tioned for the perforiiiauce of an award, a parol agreement between 
tlie parties to wave and abandon tlie award cannot be pleaded*— 
Braddick v. Thompson, 8 East, 344, 
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componsation is dt^nmnded, by way of damages only, accon.1 
is a good bar. 

'I'bt! plaintiff bi*ing seised in fiv u inossuuge aiul kinds 
one panel of wlaeli, eousistiiig of ;il)out oiie-third, lay ooii- 
tii^nons lo the land of one K. P., in consideration of a sum of 
money , and tlie covenant liereiii-afl4*r meiitioni^d, by indontiin; 
released tiie saifl parcel of land lo 15. P. in fbe, wholi)erou{KMi 
covenunltMl for herself aiid her assigns, that she would, fnnu 
tini(‘ to time, ami at all times thert'aftcr, pay oiH*»thinl niirt 
of all the taxes and assi^ssnicnts that should he im|)os<^ on 
ilie <ai<l iiussnage and land'; the parcel of land came to the 
ilefi'iiilanl hy assignment, who neglected to pay the one«third 
part of the iaxes for s(‘veral yeaw. I'lie plaintiff having dc- 
clareil for a breach of covenant, in the years l7oj), 17<fc>, 1» 

:i, 4 , o, and (5, the deftiidant pleadcf), that in .Michaelmas 
'I'vTin, I ?()(), lie commenced an aetion aginiist the plaintiff, 
and one R. J., for certain trespassi^semnmifted hy them upon 
the lands ami goods of the defendant; and, thereupon after- 
wards, to wit, on tlie ^‘2d of January, 1707, it was ngrinxl, 
(not vayiiii* by deetl) that the defendant should put an end to 
liissuit, and that |dain(itf and li. J. should pay a certain sum 
of money, and costs; and that th^ plainiijf should rvHntfuish 
all dn>n(aj;e^ and demnhd^^ which he then had af^ainH the </(*- 
fendaut; the plt»a thcMi avert'd, that the defemlant did not 
further prosecute his suit aganihl the plaintiff and R. J., and 
prayed jiulgrneiit of tlie action. I )ii gem»ral diiiiiirrer to fliiH 
plea, It was <ihject«*d, that a covenant to pay money, which 
was by deed, (ould not he discharged without cU*ed ; and of 
this opinion was the court, and gave Judgment for piaiiitiff, 
Blake's case, 6 Rep. 4 1 a. was citcul. 

(\)veiiant by the lieir in reversion* against executor of 
t(‘nant for lifr,Vor breai'h of covenant in testator, in not r4*- 
pairing tlic house demised ; plea, that the tc^Malor, tenant for 
life, dietl on such a day, and that after v\ an Is it was agreed, 
between the pluintitf and defendant, that fieiendaTil sliOuhl 
quietly depart and leave possession to the plaintiff, and, in 
consiileration thereof, the plaintiff tigreetl to discliarge him 
frotn the breach ; and averrt;<l, that within five <lays from the? 
day of agreement he left the house. On dc^murrer, the plea 
w'as holden to be bad ; for the time was not fixed by the U*riiia 
of the agreement, when the executor shouhi depart; and, 
although it was averred that lie de|iarted within five days, y<'t 
that w^ould not aid the first uncertainty ; for the agreement 

f Ro^f^rt V. Piynr, MSS 2 WiU g Samfonl r CatcliflV, Yd?. 1S4. Rua 

S C bliell) itatcU. • sell r. Do .. 3 Lc? 199. 
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was the foun^atton of the whole, whicif ought to be certain, 
when it should be perform^ 

2. Eviction. 

'fo oovenant for rent aneac the lessee may plead^, that he 
was evicted, by the lessor, fitnn the demi^ premises, and 
kept out of possession until after the rent in question became 
due : for an eeictti^ oc<»tsions a suspension of the rent; but 
a mere trespass will not: for where to covenant for rent ar- 
rear for a dwelling house*, the.-defendant pleaded that the 
lessor had taken away a pent-house, fixed to the dwelling- 
house, and part of the demised premises ; on demurrer, the 
court held tiutt the &Gt stated in the defendant’s plea being a 
mere trespass, for which the defendant might Itave a remedy 
by action, would not operate as a susprasion of the rent (62). 

It is to observed ^ that if a tenant would excuse himself 
from payment of rent uptm an eviction by a stranger, he 
must shew that such stranger had a good title to evict him : 
and, in order, to give the plaintiff a proper opportunity of 
controverting such title, the defendant must shew particu- 
larly how it arises; for, were sufficient to all^e tliat the 
stranger had a good tide; d Singie issue could not be taken on 
it; and as the legality, as well as the fact of the title, would 
lie complicated together, the jury would be entangled with 
(lucstions of law, Which are proper for the cmisideration of 
tne court only. To avoid this inconvenience, it is necessary 
that the title should be specified. 

3. Infancy. 

At the common law, infiints are not bound Iw-edvenants 
wiiich operate to their disadvantage. Hence a demndant may 
insist on his non-age, as a d^ence to an action of covenant : 

kt 

li DnUttiii V Rorve, Lit, Rffijin 77. k Per Lord Hardwtd^ri C. la Jor^n 
1 Ru|M*r Llo>tl,T. Joncf, ua cited r TwellH, B. R. M. 9 Geo. 9. MSB. 

by Duuisinif, in II uat V* Cope, Cowp- and Ca. Temp. H ardir. 179 . 
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(6.!) Altliough rent 19 aaspetided by im entry into part*» yet on 
u detuise of a measus)^ with the ajpfivrtena&ocs* the amnant 10 
irpntr i« not suH|)end^ W an entry into the back yardp tbelewee 
irnmiiiinR in posisanioii ot the messuages Sndling w Stagg, Butt. 
M.P. lOTr. 


• Harrell t . Aadrewey Hob. 190. 
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but this defenoe mdtt ,be pleaded specially, caanot be 
given ill evidence on non est faetnm. The atat ft Eliz. c. 4. 
whereby infants are enabled to bind themselves apprenUt'es, 
iias not altered the common law as to the binding force of 
covenants entered into by infants, at least where the cove* 
nants are collateral covenants. This point anpean to have 
been doubted formerly but was ftilly catablnhm in the foU 
lowing case: 

In cuvegaut ^inst an apprentice for departing from the 
plaintitf’s servii'e*, without licence, within the umc of his 
apprentict‘ship; the defendant pleadetl, that at the tinwof 
making tlic indenture h^was within age. On demurrer, 
judgment was given for tne defendant; the court being una* 
niinous, that, although an infant m^ht voluntarily bind him* 
self an apprentice, and if be' conUnued an apprentice for 
seven j-ears, might have the benefit to use his trade; yet, 
neitlierat tlie common law, nor by stat 3 Eliz. c. 4. did a co* 
loiiant or oblation of an infont, for his apprenticeship, bind 
him ; nor did any remedy lie against an infant, upon such 
covenant (03). 


4. Levied by Bitiths. 

In covenant for non-payment of rent*, the defendant can- 
not plead, levied by dittresv ; because it amounts to a con- 
fession, (Imt the relit was not paid at the time appointed ; for 
the plaintiff could not have distrained, if the rent had not 
Ih'cii hi arrear at the day. 

. 1 . Nil hahuit in lenemenlis. 

If a Idsse be by indenture, the lessor and lessee arc con- 
cludetl fW>m avoiding the lease : and if an action be brought, 
and the plaiutiff declare on the indenture *, and the defendant 

i 

1 Flriniair v. FitiBMi, Winch, 63. Halt, u Hnrcv.Saril, i Bwwnt. ly 3 Drownl 

63.S C. C.T.2 iJ«c. 1173.8.0. 

m Oylbert r. Fletrhcr, Cro. Cm. 179. o Falmer ». Ekinii, Sir. hi«. 11 Sfod. 

Lilty'rcaw, rftlod 11 . 8. H. 411. l.carh*( «il. Lord Rayn is'ot 


(6S) See a dictum to the «nne effect, with the exception of 
special custom, in Whittingham v. Hill, Cro. Jnc. 404. By the 
custom of I.onikm, on infoat may bind himself by covenant in an 
indenture of appreiiticesliip. 3 Uol.K. 305.Codev. Holmes,Pahn. 
adi. Anon. 1 Lev. 13. Horn v. Chandler, 1 Mod. 371. 
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plraik^iliat the lessor n/7 habuit in tenffnentis^ the 
instfi^^i of Replying the estqppeh may demur : because tlie 
estoppel appears on the recora.^ 

Covenant was brought by the assignee of a reversion for 
Tion-payment of rent ^ ; it was stated in the declaration, that 
J. P., on a certain day, was seized in fee, and on the same clay 
demised by indenture to the defendant; that J. P. afterwards 
assigned the reversion in fee to the plaintifl. Plea, that be- 
fore the demise aud assignment of the reversion to the plain- 
tiff, J. P. conveyed the premises to J. S. in fee, ancPtraverseil, 
that at any time after that conveyance J. P. was seised in foe. 
On general demurrer it \va8 hoMem that^this plea wras a spe- 
cial nil hahuil in tenem^ntU^ whi(A was no more to be al- 
lowe<l, where the demise was by indenture, than a general 
plesi of that kind ; add aJthot^h the plaintiff was an assignee, 
yet he might take advatitage of the estoppel, because it rati 
with the land. 

. In crovenant by lessor on an indenture of lease for not re- 
pairing *1, the lessee pleaded, that the lessor had an eijuitable 
estate only in the thing divinised : on special demurrer, the 
plea was holden bad. ' 

It is an universal ruiethat a tenant shall not be permitted to 
set up any objection to the title of his landlonl, under whom 
he holds ; this is not a mere technical rule, but one founded 
in public convenience and policy. Hence a lessee of land in 
the Be<ltbrd level' cannot object to an action by Ids landlord 
for a breach of covenant, in not repairing, that the lease Avas 
void by the slat 15 ('ar. 2. c. 17- for want of being registered. 
The act meant, for the protection of titles, that leases and con- 
veyances, wdthin this district, should be regi8teiied*>that cveiy 
person interested in the inquiiy might know in whom the 
title to siuj] land was ; and, therefore, as against persons who 
have Imcii deceived by the omission to register, or even as 
against those who, without being ileceived, knew that the act 
hitll not been complieil with, and relied on it, the legal objec- 
tion might prevail at law; but not as between the parties 
tlicmselvcs to the lease, between whom the act was not meant 
to operate. 

s Covenant for rent was brought on an indenture of lease *, 
by the assignees of the lessor (a bankrupt); the defendant 
pleaded, that the lessor nil habuit in tenementis ; it was 
holden bad, on general demurrer. In like manner it has been 

p Palmer v. Ekins, abi luprs. • Pkrkcr tml otlicn amignecf of Steel 

«t Utakev. EiYrater, 8 T. 487- (a baukropt) Mauftiiqi, 7 T. R. 

r HaiUoa v. Sharpe, 10 Ceat, 080/ 5)7. 



iuyudged', tiiflt Ml Mi£toee of l aa w uiad«r a iS^ea^ 

ture raniiot plead (liat the lessor ud not demise. ^ . 

U may^i^bserved, tliat in|be preueJiiif cases, the want 
of title dajpii^ appear on tjhe/soe of the d^aratiod!i and it 
Meuis tiuSTprorder to 91 Y 0 aparty the benaitof an enoppel, 
in all cases where it is necesssiy tp set etide. a afitsit 
title •must apptar on the ihce of the d^siaiation ; for ni 
Nokes V. Aw(ior,C|Ot IJlhk 11791 it WMhsnoteed^by all the 

judges, that altlKwgl tliejr woabl not liiNMd • tease tojie 
good by estoppel ot^, j^evt^h^ it appeared on tiieihee% 
the di'vlaration to be .so, |ite wigipe of sudh a lease couki 
not in^Hitain an actioii fqr tbs tMMh of any of the ixw 
tenants’ coiitaineil in the leaser, ik^hiere covenant was 
brought against a lessee lor yeatt&pMhh tndeAtnre of lease, 
and It appeared on thsMieMMimonriiMt.tllia lease was exe* 
cuted by a tenant for phtintiff, the reversioner, 

\vho was then pnder ag|^'' 7 l||i|j|Pned in die Imse, but that 
the leaM' hail wt been him until a^ the death 

of the tehaut for lif& judgl^twas given ibr the defendant, 
on the ground that Ae lease was void by the death bf tenant 
Ibi hte ; duller, J. obssrvi^, that ttoftairt could not ptotml 
on the doctrine <d estoppm in thw<Pl^ because it was ad- 
iiiitted by the plaiatifT, on the pleadili|^ that he dni not exe- 
(utc until after death of the tenant for life. .So where ilie 
plaintiff derlaind, that by deed made'bctween her as attornejf 
for J, S, * on the one part, and the defendant on the odicr 
fiart, she demised a house to the defendant, ami that he co- 
venanted tOyWy the rent to J. S., and then assigned a bn ach 
in the ntmHWfinent of tpe rent, to dfedamam (X the plaint ill' 
(the atthn^fr On deiminer it was oUedted, that the h nse 
was void, lij^use the pli^diff artittg only as attorney to J. S., 
It should hile been made ss a tet& from him, ami lu hisn 
namcr.^andr that, tlje &u#being \pid, the ooremant to pay 
the rent wasiroid also. li contra it was insisted, that tlm iif- 
strument beiitf under seat, die defendant was estoppi'd lioin 
saying the plaintift' did not aemise. But riie court licld, that, 
it appearing on the dedarstion that the iesss was void, ho 
1 ause It was not made in the name o£ J. $. whose house it ap- 
peared to be, and that the plaintiff only made it as his at^ 
tonwy, there could not be any estoppel, and tlien the covenant 
to pay the rent was void, aha cmnequently the plamtitf coaid 
uotmamtam the action. • ' 

I Tsriar * I«M<n«B, a Taant. fT* * VreAlin r- SmII, LiL Rsjrsi. mIs. 
a t«4liiKd Ti fijurber* t T. R, tf6. Slf 705 S.C. 

y Wilfcft f . BMk, 0 Emty I4»i 
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Where a Iciasc, by indenture, takes effect in point of inter- 
est, which interest may be" co-extensive ^ith the lense in 
point of deration, but in fact determines before it/ the leaser 
may then be avoided, and the {»rties are noh^ijilpfped from 
shewing ^he facts which determined the leasej^Wwhere A., 
lessee for life of B., makes a lease for years*, by deed indented, 
and afterwards purcha^ the reversion in fee; B. dielt; A. 
shall avoid his own leaw; for be^nray confess and avoid the 
which tooiheffect in point of .intejeat^ and determined 
by the death of B, (64). .So yKhefe covenant was brought by 
{ilaintiff*, as heir in TeyersiO%ip fra fo his brother, on an ih- 
<lenture.of lease fear pOtih made to ^fendant by plaintiif*s 
father, iuid breach al^^ned, for want of repairs; ddRindaut 
plead^, drat the fal^^^i^foiiant for life only, and that the 
lease had detennined':b^iiraeatb,.'and traverscil, that after 
the making the'lease, the se;|prion yi fee had belonged to the 
father ; on demurrer, judgihCliyvas g^ven for the detendant ; 
for, as was said in aigumeh^^nd. adopted' by the court, 
though durii^ the father’s Itie, '^ lessee would have been 
estoppethfrom saying that 'the fother h^.npt the reversion in 
him, yet on his aeato;tb4L^8e was at^ end; and the lessee 
was not estopped frt^/p^ing the truth by confessing and 
avoiding the lease; and it: as holden, that the traverse was 
well taken. ' " 

6 . Non est factum. 

u * 

I'here is not any general issue to an action.^Of covenant^ 
but the defendant may that the deed ^hich the 
plaintiff lias deelamd) is not lita deed* This pti^pij^ in issue 
the due execution of the de^» which it is incuthlfent on the 
plaintiff to prove. If thfere be a subscribing witness to the 
deed, the execution must; be pmvisd' by such witness (65). 

^ To supfKirtthe plea oi aou esl fatlumy the defendant may 
give in evidence imy thing which proves the deed to be void at 

/ I hist 07 b. See Trefiorei* case, % Bmavcll f. Roberto, 9 Wile. 143. 

t> Itep. IS a. to tbe Muse tflbeC. 


(64) This case having been cited in Gilman ▼. Hoare, Salk. 975. 
f lolt, C. J. said, that the leeson of it was, because tenant for Vile 
luw a freehold, which isa greater estate, and the lease will not re- 
quire any estoppel, if the lift! endure. 

(6$) For tbe exceptions to this rule, see post tit. I)ebton bond; 
1I9II t$t /acCum, p. 
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the tune of pleading; ns drawine a pen thlOugha lii\t orn)a> 
terial word; rasure; addition t^ or oUier alteration of the 
deed in a material pai#; or a material variant between tbo 
deed declared on and the deed produced in evidence*. 

So coverture of the defendant, at the time of execution* 
may be given in evidence under this issue. 

In coveittnt, the declaration Stated a .joini demise by 
husband and wife*. Pksa, non «it/«ctiiNi. It appcareil lu 
evidence that the huaband waa tenant for life, with reniHin- 
4ler to the wife for life, and that they had jointly demised to 
the defendant. After verdict, amotion waa made for a new- 
trial, on the ground, that the donise atated was an tmpomible 
demise'; for the huaband ’alone had ttw power of demising, 
and the wife could onfo conflm-i thb' oourt d«K:haiged the 
rule: and Blarkstone, J. aaid, “Theiwueia, that there is no 
such deed as stated in the declaration ; if in fact such a deed 
appears, the defendant, who is in possession under it, shall 
not (juestion the title of the plaintiftii to make such demise, 
and thereby evade the perfortnanre of what lie himself has 
stipulated. A nd Nares, i. said, on the issue of non ettjaetum 
in covenant, the deed only must be proved. 

If the plaintiff declares for a bfoach'bf covenant, and states 
the covenant, by itself, in its oWn absolute terms, wiUiont 
the qualifying context, which belongs to it, thisheingan un- 
true stateuMUt, in point of substance and effect, ol’ the di ed, 
will entitle the dcfcmiaiit to a non-suit on the ground of a va- 
fianct*, on the plea of tton est factum*. 

'I’he declps^ion set forth a covenant to repiur generally. 
Plea, non im factum. The deed, when produced coutaineil 
an ejjpciition of fin* and other casualtira. This was lioldeu 
to wn fatal variance*. 

If nil dehet he pleaded to covenant on au iiulcnture of lejuse 
for non-payment of rent, the plaint’iff may demur*. 


b WiKipilalv’t CMC, r, R«p. 119. b. 

ViKot's Cate, 1 1 Rep. 97- 
«: rm East, 189. 8ow4itcli 

Ifairlft, I C amp N. PI C* 

Hoar % Alfll, R. tt. H 56 Geo 3 . 


d Friend t* Enatbrook, 9 Bi. Rap 
ll5i. 

e Adm. per Oir in lloncll v. Ritii' 
an^ 1 1 Baii« 633* 
f Taoipanp v. Buroardf 3 ('amp jo 
f Tyodmi V. Hutchiiitou, J Lav. i;6. 


KHi! 
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y7> Non inffigit oomenttonem. 

I am not aware of any case at common lalf {66] in which 
non it^fregit coneentionem has been holden to be a good ptea 
on demdrrer ; if it can be pleaded in any case, it must be in 
thesingle case where the declaration states a single lj|tach 
of covenant in tlie affirmative, 'and concludes wmi an affir- 
mative allegation^ “ And so the defendant has broken his 
covenant” 

In the follov^ing cases, thepleaof non infregit conventionem 
was holden to be improperly pleaded. ’ 

In covenant on a 'for not repairing the premises de- 
mised, the plaintiff (#i%lj^Mfeveral breaches. Aea, non ip. 
Jregit conventmtm. Ott demurrer ^he court gave judgmmt 
for the plaintiff, on these gtouiffis ; .lit. That the plea was too 
general; for several breaches were assigned: 2d, That the 
breach Being in non reparando’f.noH infregit eoneentionem 
could not be a good plea; becapse two negatives could not 
tuako a good issue. 

So where in covemgitff ^e breach assigned was for non- 
piiymcnt Of an annuity » , the defendant pleatfed, that he had 
not broken his covert; special demurier, that the breach 
and plea bothsbeing in the negative, there was not any issue. 
Judgment for tlie plaintiff. 

So where plaintiff declared on g, covenant for quiet enjoy- 
ment’', and assigned several breaches, in wbi^ were stated 
evictions by different^ perstmg, and concludeC’with these 
words, “ and so the defendgnts have not kajtHheir cove- 
iiante.” Thq defendants pleaded non infregi^tomentionem. 
On special demurrer, assigning for cauws, that the plea aU 
tempted to put in isstlke several matters, apd to make an issue 
out of two natives, ^ court gave jud^ent for the plmn- 
tiff, observing that the plea yns only aigumentativCr and 
therefore an improper idea. 


h 

1 


PiU V. RnsKeU 3 Le?. 19 , Taftor v, 
Nccdhatn, aTRunt. 373. 

Boone V. Eyre, 4 Bl. Rep. 


k Hodgson ▼. The East I nd» Com- 
pany, 9 T. R. 978. ^ 


(66) By 8tat 11 G. 1. c. 30. 8^43, in actions of covenant upon 
policies of insurance under the common seal of either 6f the two in- 
sttmnee compunies (Royal Exeban^ and London Assurance), ahe 
defendants may plead that *• Mse have not broke the cavenmue, in 
sucl> policy contained, or any or them.’* 
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8 . P^fotifutnce. 


It all the co^enanto be in the affirmative*, the deibndant 
may plead generally, performance of all ; but if ajly ^ in 
tiie native, to so many he must plead specially, (for a ne- 
gatiw cannot be performed,) and fo foe rest generally (W). 
So if any of the covenants be in foe directive ", foe^e- 
fendaut must shew, which of them he hath perform^. So 
if any are to be done of record", he must shew that specially, 
and cannot involve it in generatlileading, ^ 

'JL^ covenant be p^y afSrmaforeand partly negative •; 
as what the words of the coven^t wgre, that defendant de- 
cederet, procederet, et non de^i^ dNlfodant having pleadcil 
pdrformance generally, the ple4 Was hnlden bad. 

Performance must be pleaded in the terms of the covenant ; 
otherwise it wiU be bad oif genend demorrer'. 


0. J^elta^e. 

If a man, by deed, covenant fo umld an house’, or make 
ail estate, and before the covenant broken, the covenantee 
releaseth to him all actions, suits, and quarrels, this doth not 
discharge the covenant itself; because at the ffiiie of the re- 
lease, there was not any duty or cause of action in being. 

In covenant by assignee of feoffee', agvnst feoffor, for a 
breach of covenant to make further assurance, in not levying 
a fine at tlm request of the assignee ; defendant pleaded a re- 
lease from iW fe<firee. Which release bore date after the t om- 
mencementdf the action bv the assignee ; on deinuriei, it was 
holden, that the breach oeing in foe time of the assignc'e, 
and the action brought by him, and so attached in bis pirnion. 
the covenantee could fi6t release this action, wherein the as- 
signee was interested: Judgment for plaintiff. N. Rollc, iii 

I 1 Init. 303. b p Sciidamor* ▼. Stratton^ i Bos L 

m Ib^i Put. 453 

II lb q 1 lust, 999* b. 

0 Lattgbwellv.Palmer^ 1 Sidf. 87. r MWtetoore.T Cbiodall} Cro. Car. 
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(67) The same rule holds in debt on bond conditioned for the 
jMfformance of covenants. Crof^el Ts Peachy « Cro. 

In this case, advantage was taken of the wrong pleading, by de« 
mttrrer. « 




m COVENANT. 

)iU the ^nien of the court to hav^ 

as rcpc^tadl W (^oke, buj(|ul4|^ that judgment was ^ivcn 
h;gamrplamti)| pur auler cause. Sees Roll. Abr. 411. Re> 
Tease^0.pkll. 

Toocqveha&t for non-payment of rent*, '^t^e defendant can- 
not plom^rdease, by ^plaintiff, of all demands, at a day 
jaefim Che reift in^questioin became due. 

■* Where the party t^es s bond,^ and also a deed of cove- 
nant* ^o secure an annuity, although the^nd is forfeited be- 
fofe a disehaige undw ipistyent d^tors’^act, (lbG.3. 
C.3.) yet the covenantor may be siiq;! on the covenant, for 
payments bei^oming due^ after the dischat^c*. So tlm insol- 
vent debtors’ act, 34 G. 3. c. 69.' dOes not discharge an uisul- 
vent, entitled to thetiiDC^of that act", from the paymmit of 
the arrears of ah annuity becoming due, after his discharge, 
on a covenant made b^re ac^ 

10. Set,*/. 

In covenant upon an indenture ft>r non-payment of rent", 
the defendant pleaded**^ est factum, and gave a notice of 
set-off; IVIU.J. Denton,, tftffte assizes, was of opinion, that he 
could not do so upon this issue ; uphn a motion for a new 
tftal, thecom^ held tlib evidence admissible; for the general 
issue mentioned id the act')' must be undenftood to mean any 
general issue. But this case has been since overruled, and the. 
vourt of B. R. in^Easter T. 56 G. 3. decided tba^ there is not 
any general issue in ^his action. 

Unliquidated damages*, arising'from the b^ai:^of other 
covenants to be perforaied by the plmntiff,' hannotbe pleaded 
byway of setKin. 

To covenant on an indenture of lease of a house fbr non- 
payment of rent, t^e defend^ pleaded, that by the indenture 
he covenanted to, repair, qhdto surrender to the plaintiff, «t 
the end of the term, the premises in good repair", ‘* casualties 
by fire and tempest excepted that a stack of cliimnies be- 
Imiging to the house had- been thrown dotvn by .a tenmest, 
which had damaged the hquse so much that it would^soon 
have become upihhabitable, if the defendant had not imme- 
diately repaired it; that hh had been oblqmd ^o lay out, in 
the repairs, a sum of money (exceeding the amount of the 

8 H^iin V. Haiiioii^ i Ler. 99. y 9 G. ft c 99. 

t Cotterel Y. Hooke, Pong. 97. s Howlet v. Strickland, Cowp 56 # 

u Marks y. Ppton, 7 T. R. k 05 . a Weigall y. Waters, 6 T R. 488 « 

X Gover and another V. Hunt, Bull. , 

N. 181. Barnes, 9(^1 S. C. * 
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rent in arrear) which the became liable to to 

hun/and that he was rea^^ajefroff thd'^samS^tedlitmng to 
the statute, &c. On y)ed^ennrrer, it was holdeR,'^that the 
pica could not be support^ ; for admitting that the defendant 
could maintain wiy action a^nst the%lamtifi' (hia landHoral, 
yet the smn to be recovered eould be aseertainediby a 
juiy; and, consequently, the damages beii^ uncertain, they 
couli not be setoff to the ptespnt tusttod. 


rT"nTr.rTi: ii rr.rl- 

* 

Vlll. Patftnent of Mmeg into Qpurt. 

a 

Where covenant is brought for p^ttttent of asum certaln^ 
as for rent, &c. the money may be brought into court 

In covenant upon a leave, tlte breacl^ assigned was fqr non- 
payment of rent*, and not repairing the premises ; on motion 
that upon payment .of wha^ should appear due for rent, pro- 
ccedmgs as to that should be'staid, the court said, “ this has 
often been done, so let it be referr^tofjhe master.” 

In covenant*, the breach wa«!^igned in a sum certain 
(ll/.) fornot dressing com. On motion to bring the 11/. info 
court, the counsel for the plaintiff egnsented, admitting 
the breach was ass^ed with equal certainty, as for non-pay- 
ment of rent ,• 

In FuUwell v. Hall, 2 Bl. B. 837. application was made to 
the court in an action of covenant to my money into (ourt, 
ge»cra%, .which the court refused; but tliere being a breach 
assigned ftir boa-payment of rent, and for not paying :>/. per 
acre for ploughing up meadow land, thqr permitted money to 
be paid m on those breaches, on the authority of the pr^fced- 
ingcase. 

* Covenant on a chsWer party*: motion to pay 304/. into 
court; which wus opposed; bn the ground, that the demand 
in the breach was 570/. ; fhe-court hold, that the whole must 
bebroughl^in. 

tn covenant for non-payment of tent*, and breach Iwlf a 
year’s rent in arrear : motion, that, only a quarter being due, 
the dftfimdant. might be permitted to bring that in ; but tlw 
court said, that it might be referred to the master to see whi^t 


5 Salk.s 96 . 

e Anon. B E. Trio. 17 & LB G. 

1 Wits. 75. 

d Waloooth t. HongbUnn Banies> 284.'> 


e Spencer v. fawtborp, B. H*jr . 1 '» 
&i 6 Qa.MSS 

f Bonwick ▼* Butter> B. R H 17G • 
MSS. ^ 
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wan ArliRldl: tlml^, to stay proceedins!s ; but 

Grille' to jmn^in -jjart of the momy on a 
'fmciC' tRIs couHsdfor’tlHenShiJ not caring to take that 
y({ie, th6«CQ^)tdeniea^ie motion, ^ ^ 

Ccwenitft fpr^ nomplym^nt of^ rent® : motion, that it might 
IjerSftrriSotd th^ master to see what ^as duer forwent; and 
that^on |Myme|nit into court of so much as might be reported 
^u01\pplaintiif iaight proceed bn per^of costs, if he shbuld 
dbt mcpver more, Rulealrolut^tnbugh opposed.' Sec also 
. ^ronr.Jol^uson, 8ltjR.4|0« 


\X*^Mvidatce. 

The plaintiff can recover only seeuniumMllegata ct prn^ 
hata : ' , 

Hence, where plaintSf-^venanted for a sum of money to 
build a houfie within a certain timeS .and averred m an action 
fo| non-payment of thf toOB^, that the bouse was built 
within the time ; it wiu holden, that evidence that the time 
had been enlarged by parol t^reement, and the house finished 
within the enlarged time, did not support the declaration. 

* So where the breach assigned was', that the defimdant had 
not used the premises in an husbapd-like manner^ but on the 
contrary had committed Waste. Ptea, that defendant had 
not committed vrastc. At the trial, the plaintiff offered evi- 
deiKe to shew, that the detewdant bad not used the premises 
in an husband-like manner, which did not however amount to 
waste : the judge rqected the evidctu!i;, being of opinion, that 
on this issue it wai ucAcbp^etent tothe plaintiff to prove any 
thing which fell short of tmte. This opinion was afterwards 
contirmed by the couriu 

In covenant for rent tnwo a lease by plaintiff to defendant 
the point in issue was,'wtiether J. 8. (whose title was admitted 
by plaintiff and defendantfdptnised first to the plsuntifi; or to 
anoUier person; it was nold«n, that J. S. was a competent 
w itut ss to prove the point in issue. 

C Hnyrs v Tmylsr, B. R< H. $Q.S. i Bttrii v.MsDth^ sT R- Wf. 

. k ». Bafwooil, a T. K aoa. 

h V. Hollaii«1y 3 T. R. 590> ' 
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In covenant, under tiie lanie, 

defendant Willnotbe alm'eo^ ikffia evidence w 
to adiccnce. 



' X. Judiimint. 

The judgment in tliis ^on w for the racovoiy of such 
damans as the party can prove thid: he ha^ actually sus- 
tainedv. 

it the defendant has judgtnfoflAlltil him upon nil dicit, 
confession, or demurrer, a vm <)f in|airy shall be awarded 
to inquire of the damage*. , * 

Where the breach was assigned pn*two covenants*, and 
plaintiff had good cadse o& action only on one, and issue was 
joined on botn^ and verdiet for plaintiff on both, and damages 
entirely assessed, it was holden that plaintiff could not have 
judgment . ’ 

Covenant was brou^ a^nSt tt^defoodants for not build- 
ing a house r; one suffered judgment to go by dethult the 
other pleaded performance, which was found for him ; it was 
holden, that the plaintiff could not have a writ of inquiry of 
damages, or judgment agaitist that defendant who had sulletcd 
judgment ,by defai^t; because the covenant being joint and 
the perfomanco of it having been established by the verdict 
it appear^' that plaintiff him not any cause of action. 

If on thd'Whole record it appears, that the defendanthai 
committed a breach of the covenant declared on, althoingh 
the plaintiff states his real gruoameff informally, judgment 
cannot be arrested; dor, however defective the pleadings are, 
the court are bound ex qffleio to give such judgment, as the 
law requires them to do : ' 

As where A. declared that B., befftfc her intermarriage 
with C.S by deed covenanted with A. to lAive certain maU 
ters to arbitration, and to abide by the aWard, provided it 
were made during their lives ; and protesting that B. had not„ 
before her intermarriage performed her part of the covenant, 

1 Ratcliffc V. Pemberton, I E(p. N. o Anon. Cro. Eliz.SSS. 

P. C. SS. p Porterv. HarrU, l Aev. 63* 

mSee tbe form, Towncsen^, 8 Bk, q Cboroley t. WiiMUniey and mitt, 

Jude. 5S. 5Eaat,866. 

p See tbe form, i Sannd 47 . 
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averred that qfler making of the indenture and the intermar- 
riage of the <tefen<^nts, the gtiittator awarded B. to pay a cer- 
tain sum ; and the breach assigned was the non-payment o( 
the sum so awnrded. After verdict for plaintift, on non est 
factum pleaded, it was moved in arrest of judgment, that the 
marriage of B., after entering into the covenant and before 
award made, was a revocationr pf the arbitrator's authonty, 
and consequently there could not be any breach of an award 
which he had not any authority to make. Lord Kllenbo- 
rough, C. J. said, that if the case bad come on upon a special 
demurrer, as for a defective allegation of the breach of cove- 
nant by marrying, there would have been good ground for the 
defendants* objection to the manner of declaring; but al- 
though the plaintiff had stated his gravamen informally, yet 
there was a sufficient alleij^on of the ftict of the marriage 
being before the award, which constituted a breach of ewe- 
nant to warrant the court in givingjudgment for the plaintiff 
on that ground. Rule discharged. 
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CHAP.*, XIV. 

DEBT, 

L Of the Action of Debt^ and in what Casts it may 
be maintained. 

II. Debt on Simple Contract. 

III. Debt on Bond — Of the Pleadings: 

]. General issue^ non est factum^ and Evidence 
thereon. 

9. Accord and Satisfaetwn. 

3. Duress. 

4. Illegal Consideration, 

1. By the Common Law ; immoral — in restraint 
of Trade, ^c. ^ 

S. By Statute; Gaming— Sale of Office-Si- 
mony — Usury, 

5. Infancy. ' . 

(J. Payment—Solvit ad Diem — Solvit post Diem, 
and Evidence thereon. 

7. Release. 

8 . Set-Offi. 

IV. Debt on Bail-bond— Stat. 23 II. 0. c. 10. — As- 

signment of Bail-bond under Stat. 4 Ann. c. 16. 
Declaration by 'Assignee — Of the Pleadings; 
comperuit ad Diem — Nul tiel Record. 

V. Debt on Bond, with Condition to perform Cove- 
nants — Assigning Breaches under Slat. 8^9 
W. 3. c. 11. s. 8. 

YI. Debt on Bond of Ancestor against Heir — Plead- 
ings, Riens per Descent — Replication — Of the 
Liability of the Heir for the Value of the Land 
aliened under S ^ 4 IV. ^ M. c. 14. s. 4,— Of 
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theilAability of Deome under the same Statute. 
Judgment— “Exeeutkm. 
vlt. Debt on Judgment. 

Vlll. Debt for Rent Arrear — Stat. 4 G. 2. c. 28. 
against Tenants holding over after Notice from 
Landlord — Stat. 1] 6r. 2. c. 19< against Tenants 
holding over after Noticf given btf themselves — 
Declaration — Debt, for Use and Occujjation — 
Pleadings— Evidence. 

IX. Debt against ^herijf<, ^c.for Escape of Prisoner 
in Execution^— Stqf^f 13 Ed. 1. e. 11. 1 jf2. 2. 
c. 12 . — What skim be deemed an Escape — Bg 
whom theActidn for an Escape nssfy be brought 
—Against whom— Declaration — Pleadings — 
Evidence. 

X- Of the Statutes, and general Rules, relative to 
Actions founded on penal Statutes. 

XI. Debt on Stat. 2 G. 2. c. *M.— Bribery at Elec- 
tions — Provisions of the Statute — Declaration. 
Evidence — Stat. 7 ^ % W. S. c. 4. Treating 
Act. 


I. Of the Action of Debt, ea^ m vhat Cases it may be 
maintained. 

An action of debt lies for the lecoveiy of a sum certain 
upon simple contract, boniit, other specialty, or record; for 
rent arrear*; against a gaoler for the escape of a prisoner in 
execution; or upon statute by the party grieved or common 
informer. . 

If a statute prohibit the doing an act under a certain pe- 
nalty’*, but does not prescribe any mode for recovermg the 

Cartb, iSi, a. b i Sol. Abr. $ 0 $. pi. IS, ig. 
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penalty, the party entitled may recover the penalty by action 
of debt. 

Debt also lies for the recoveiy of a sum of money due under 
aiitward*. 

So debt lies for an amerciament in a court leet^. In this 
case it ought to be alleged in the declardtion, that the defehd-* 
ant was an inhabitant, as well at the time of the ^{nerciamcnt, 
as ofthcodence; but the omission of this averment will be 
cured by verdict. 

The plaintiff declared in debt on a deed*, whereby the de- 
fendant covenanted to pay'.the plaintiff so much per hundred 
for every hundred stacKs of WOM in such a place, and bound 
himself in a penalty for the peribrniance; it was averred, that 
there were so many stacks, which amounted to a sum ex<‘ecd- 
ing the penalty, for which sum the plaintiff brought his action. 
On deinurrer it was objected^ that, as there was a penalty for 
a certain sum, the plaintiff could not have an action for more 
than that sum: but the objection was overruled, Holt, C. J. 
observing, that the plaintiff had an election either to sue for 
the penalty, or for the rate agrt'ed on, although it exceeded 
the penalty; for the penalty was iitseiNed only to enforce pay- 
ment. It was then objected^ that the proper form of action 
was covenant, and not debt: but per Cur. the plaintiff may 
have covenant or debt at his election; for the rate being cer- 
tain, when the defendant has the wood, the agreement be- 
comes certain, for.whieh debt lies. 

In the action of debt thp plaintiff is to recover the sum in 
nuinero, ahd not a compensation in damages, as in those ac- 
tions which sound in damages onl^; such as assumpsit^, &c. 
I'lie damages given in the action of debt, for the detention of 
the debt are mere^ly nominal. 


li. Debt on simple Contract. 


Debt lies upon a simple contract, either express or im- 
plied S to pay a sum ccrtaih. 

jbebt lies by the payee against the maker of aqpromissory 
' note, expicssing a consideration on the face of it; as where 


c Aflm sSaitnd 66. 
d Wicker v. Norris, Bull. N. P. l67» 
Ca Temp llardw. ii6 S C.. 


e Ingledcw v. Cript, Ld. Bayrn. 814. 

Salk. 6S8. S. C. 
f Bull. N. P. n»7. 
g Speake v. Richards, Hob. so6. 
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it is expressed to be for Value peceivecl^ But debt will not 
lie upon a bill of exchan^ ag^st the acceptor; for, though 
the acceptance hmm the custom of merchants, yet it does 
not create a duty any more than a promise made by a stranger 
to pay, &c. if the creditor will foroear his debt. The drawer 
of tjhe bill is the debtor, and continues to be the debtor, not- 
withstanding the acceptance; for that is a collateral engage- 
ment only ( 1 ) : nor will debt lie for a wager*. 

Debt lies upon a foreign judgment^ : as upon a judgment 
of the supreme court in Jamaica; and, in an action of this kind 
it is not necessaiy for the plaintiff, to state, the grounds of the 
judgment, the judgment being of iitselfpriwfl /acic evidence 
of a simple contract debt: Jt is competent, however, to the 
defendant, to impeach the judgment by shewing it to have 
been irregularly or lih^uly' obtained. To support an action 
on a foreign judgment*, it is not sufficient to prove the judge’s 
hand-writing subscribe to it; the seal affix^ jthereto must 
also, be authenticated; or evidence must be|^en that the 
court has not any seal; and then the judgment may be esta- 
blished by proving the signature of the judge®. 

A declaration in debt goods add and delivered*^, stating 
that the defendant at W. 4tt the county of M. was indebted to 
the plaintiff in a certain sum for goods sold and delivered, is 
sufficient; for the words sold and delivered” imply a con- 
tract; as there cannot be a sale, unless two parties agree; and 
as the venue goes to the whole declaration, the venue laid 
must be taken to be the place where the contract was niad& for 
the sale of the goods. 

Formerly it was considered as necessary, that thb amount 
of the sums claimed to be due in the several counts of the 
declaration should correspond exactly with the sum de- 
manded in the recital' of the writ, and neither exceed® nor 
fall short of itr. But this js not now considered as requi- 

h Bishop V. Young, g Bot. Sc Pul. 78. 10 Alves ▼. Bunbnry, 4 Camp. gs« 
i l.U. Raym. ()p. o En^iery v. Fell, gT. R. gs. 

k Walker t. Witter, Doug. 1. o Hiilme ▼. Saunders, g Lev. 4. 

1 flcury V. Adey, 3 £att, ggi.^ SceBa> p Smith ▼. Vo\tc, Moore, 29s. 

ebauan v. Rucker, 1 Camp. Ss. 


( I ) y lndel>itatU8 assumpsit will not lie in any case except where 
debt lies ; therefore it lies not against the acceptor of a bill of ex- 
change ; for the acceptance is merely a collateral engagement : but, 
indebitatus assumpsit lies against the drawer, who is really the 
debtor by the receipt of the money ; and debt will lie against th« 
drawer.** Hard’s case, Satk. Sd. 
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site ; and in a late case*i, where debt was brought on simple 
contract, it was holdcn, on social demurrer to the declara- 
tion, that the declaration was good, e^though the sums claimed 
to due in the several counts did not amount to the sum 
demanded in the recital of the writ; and although the breach 
was assigned for non-pavment of the sum demanded; the 
court observhig, that in debt on simple contract tlfe plaintiff 
might prove and recover a less sum than be demanded in the 
writ. In like manner where an action of debt was brought in 
the Court of King's Bench % on a bond, and seveidl simple 
contracts, and the amount of the sums claimed to be due in 
the several counts exceeded the sum demanded in the begin- 
ning of the declaration, it was bolden, on special demurrer, 
that the declaration was good ; for the words of a pica that 
he render £ ” in the King’s Bench, at least arc superfluous 

words, and being rejected there will not be anjr repuf^aiicc on 
the fac e of the declaration. See also the opinion expressed 
by Lord Mansfield, C. J. in Walker v. Witter, I Doug. 3d 
edit. (j. it is not necessary that the plaintiff should recover 
in debt the exact sum demanded.” Sec also Aylett v. Low, 
Bl. R. 12^21, where in debt on a mutuatus for 200/. and ver- 
dict for 100/., the court refused a new trial; although it was 
urged, that debt being an entire thing, it could not be re- 
covered in part. 


q M*Qiiilltn ▼ Cux, I II. Bl. $49. r Uvril r Ilviiitou, II Euxt, 68; 
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\\\. Debt on Bond — OJ the Pleadings. 

1. General Issue, non est factum, and Eoidence 
thereon., 

% Accord and Satisfaction. 

3. Duress. 

4. Illegal Consideration, 

!• Bjf the Common Law ; immoral — in Re* 
straint of Trade, 

2. By Statute: Gaming-^Sale of Office-*^ 
Simony^Usunj. 

5. Infancy. 

, 0. fayment**^Soleit ad Diem^Sohit post 
Diem, and Evidence thereon. 

7. Release. 

8. Set-qf. 

Debt on Bond.-^f a bond dated on a day certain, with 
a penalty conditioned for the payment of a lesser sum •, and 
lilt re be not any day fixed for the payment pf the lesser sum, 
surh siun is payable on the day or the date ; and if an action 
be brought upon the bond, the court Will refer it to the master 
to compute principal, interest, and costs, and on payment of 
(he same, ill stay the proce^ings under the Slat. 4 Ann. 
c. lb. 8. 13. ^Interest will become due on such^boiul*, al- 
though not expressly reserved, and is to be computed from 
the day on which the money secured by the bond becomes 
pajTibfc, viz. the day of the date. 

If a person be bound to pay a certain of money at se- 
veral days ", the obligee cannot maintain an action of debt 
untd the last day be past (2). But upon a bond with a pe- 

« Farquhor v. Morris, 7 ^T. R i94. t 7 T, R. 124. 

St'e also ^otlO V. Bacoo, Cro. Elif a 1 lost 47. b. 999 . b. F. N. B, S 04 . 

79H. I lust 308 . a. 


(^) l>eht will not lie on a promiBsoiy note payable by instaU^ 
meats, until the last day of payment be past. Rudder v. Price, 
111. 1)1. 547 . See die elaborate judgment of the court, and the 
distini'tion there taken between debt and assumpsit in this respect. 
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notify conditioned to pay serenit Bumrof money at diflferent 

days*, dei)t will lie immediately on default of payment at. 

cither of the 'days (3) : fcM* the condition is theimiy broken, 

and consequently the bond becomes absolute. A nd this rule 

holds, althougii the condition of the bond docs apt expressly 

provide “ that in default of payment at any of the said times^ 

the bond shall be in force.” 

♦ • 

If A. enter into a bond to pay money on two several con- 
tingencies, the obligee may mamtain debt on the happening 
of either contingency/. 

If an instalment of ati^anmiify* secured by bond, be not 
paid on the day, the bond is formited, and the neiialty is the 
debt ill law, for which judgment may be entereu, which shall 
stand as a security for the growing amars of the annuity. 

Where a place of date is nientioned in the lK>n(i it is in- 
cumbent on the plaintiff to set it forth in the declaration, so 
that the bond’jiroduced in evidence may agree with the bond 
dechircfl on. Hence, if a bond be dated abroad, the decla- 
ration must state the ^ilace of sucli date, and then the venue 
must be added for a place of triaU \ ^ 

But where a promissoiy note was dated at Paris, and the de- 
claration merely stated tliat it was made at lioudon, omit! mg 
the place of date, Lord EllcnboroUgh held the omission to be 
immaterial \ 

III an action of debt® upon bond, the court will not permit 
money to be paid into court, but will refer it to the master to 
compute what is due for principal and interest. 

X CoatPs r. KeSrUt, i Wits. 80. Bull. Salk. GsQ. S. C. i ttCi b. See 

N. P. iCs. S.O. Hallett V. Hodgiv, also Dutch W. I. Cotnpauy v. Vuu 

cited by till! Reporter, i WUs. SO. lUcscs, 1 Str. bio. 

& Say. li. 39. S. P. b Huari**tt r . IVIbrns, 3 Camp. N. P. 

y 1 Lee. C. 303. 

3 Judd ▼. Evans, 6 T. R. 399. c Auou. E. S 3 0 . 3 . B. R. MSS. 

a Robert v. Harua^e, jUd. Raym. 1043 . 


( 3 ) So on a covenant or promise to pay a sntn of money by in- 
stalments, an action 4)1 covenant or assumpsit will lie irnritedmtely 
on the non-payment of the first instalmcntB I Inst. 29^3. b. Mi lies 
V. Milles, Cro. Car. eri. So if money is awarded to Ije puid at 
different clays, as.su nipsit will lie on the awrard for each siiiii as it 
becomes due, and the plaintiff bhali recover daiuat^es accordingly ; 
and when another sum of the money awarded siiall become dye, 
the plaintiff may comiuence a new action for that also, and so on 
Mies fuoiies, Cimke v. Whorwood, 2 Suund.337* 'i'he same rule 
holds in respect of duties, which touch the realty. 1 lust. 99^, b« 

L L 
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Of the Pleadings : 

1. General Issue, non est failum, and Eoideme Iheieon. 

r 

The general issue to an action of debt on bond, is nonest 
factum , because the action is grounded upon thf specialty. 
If the defendant plead ml debet instead of non est factum, 
the ])laintiir may take advanUte:e of it upon general dcniuiTer^ 
Upon the issue of non est factum, the plaintift must prove 
the evecution of the bond by the d^endanU Proof that one, 
who called himself D., executed, 'fliiot sufficient, it the wit- 
ness did not know it to be the defendant To piove tin* 
execution of a bond, the sealing and delivery must be proxetl. 
Proof of the sealing only is not sufficient. Ilenc e in a ( ase ^ 
where the jury fohnd, that the defendant sealed the bond 
and cast it upon the table, and tlic plaintiff took it without 
any other delivery, or any other thing amounting to a deh- 
veiy, the (ourt were of opunon, that this was insufficient , 
observing, that it was not like the case which had then lately 
been a(\judged ®, where ^he obligor had sealed the bond, and 
cast it upon the table, saying this will serve,’* which was 
holdcn a good deh\ciy ; because from the expressions used 
by the obligor, it appeared to be his intention that it should 
be his deed. If the obligor says to the obligee, it is suffi- 
cient for you,” or ” take it as niy deed,” oi the like won Is, 
it IS a sufficient delivery ^ If a peison deliver a wilting 
sealed to the paity to tchom it is made, as an escrow, that iv, 
to be his deed upon certain conditions, that is an absolute de- 
livery of thede^, being made to the party himself ^ But :i 
deed may be delivered to a stranger as an esciow K 

If there is a subscribing witness to the bond who is livni», 
and capable of lieing examined, such witness alone ^is com- 
petent to prove the execution; because he may know and 
be able to explain the circumstances of the trausaclion, of 
which a stran^r may be ignorant (4) ; and foi this rcasow it 

d Anon a Wilt lO. limt sG ». 

« Mnmot T. Bates, R. « G. 9 . BnIK N. h 1 Inst 3 G a 

P. 171 1 Ib 

t Clnmbfrlain y. Stainton, Cro Elic. k lb. 

ISJ. 1 1 eon 140 Dyer in mm, 

19a s.o. • 


^ (4) This rule is religiously adhered to, nor can it be dispensed 
inth, even where the instrument is not the foundation of the ac- 
tipii, but only giren in evidence collaterally. See the opinion df 
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has been hoWen\ that a confosston or acknowWi^mont of 
the party executing the bond will not dispense with this tes- 
timony. Even tlie admission of the oblin^r of the execu- 
tion of a bond in an answer to a bill in chancery®, filed for 
the express purpose of obtaining such admission, has lieen 
adjudged to be insufficient without evidence to account for 
the non-production of the subscribing witness (6). It is not 
necessary that the subscribing witness slioiild actually ste the 
party execute the bond% for if the witness be in an ad- 
joining room, and the obligor, after the execution, brings the 
bond to the witness, and sa^'S that he has executed it, and 
desires the witness to suliiscrifaie his name as a witness, this is 
j^ufficient If there be two or more subscribing witnesses, it 
will only be neressaiy to call one of tliein. If dm sub- 
scribing witness be interested at the titne of the execution^, 
and also at the time of die trial, he cannot be examine*! as a 
witness to prove the execution, nor will proof of his han<l- 
writing be sufficient In this c:isc proof of the haml-writing 
of the contracting party ^ must be adduce*! (0). If it can be 
proved, Uiat the subscribing witness is dead or has become 
infamous % or is domiciled % or absent in a foreign country, 
and out of the jurisdiction of the court*, at tlie time of trial; 
or that inteUigcnce cannot be obtained of him after reasojiablc 
inquiry has been maile * ; proof of his hand-writing will in 
such cases be sufficient (7). , 

I Abbott V. Plumbc, Doug;. \2l$, • Prince r. BUckbiirnc, 9 ESit’t K' 

«D Call ¥. Ouiiiiins^, 4 Cast, 5J. 

II paik V, Mears, 9 Ik»s. 4c Pul. fll 7 . t Cuiilifie v. Kefton, 9 raol, 183. Cfos- 

o Swire v. Bell, 5 T. R. 371. ' by r. Percy, I TiiuiiC. 364 . WerdrII 

p GodAey Norris, Sir. 34. t. Frrmor, « C»m|i. N. 1*. C. iiSit. .S. 

<1 Jones V. Mason, li Sir. 333 . P. Porker ▼. Morins, 9 Twint. gS 3 . 

r CogUlan v. WilHanison, Dong. 93 . 


Ld. Alvanlcy, C. J. in Manners, q. t. r, Postaii, 4 Esp. N. P. C. 
«40.- 

.{S) But in a case where tJje defendant’s attorney had admitted 
the signature of the defendant, and of the subscrilnag witness lu 
the bond. Lord Ellenijtfrougli ruleil, that this must be taken os a 
presumptive admission of all the subscribing witness professed to 
attest, and would have been called to prove, and consequentlys that 
it was uot necessary to bring proof of deli very # Mil ward v, 1 ehiple, 
1 Camp. N. P. C. 375* 

(6) In Godfrey v. Norris, Str. 34. where the plaintiff wasadmi- 
•listrator de b^rntnon of the obligee, and the only surviving witneso 
to the bond. Parker^ C. J. permitted evidence of the Land-writing 

the obligor to be giyen. 

(7) So wlicie a bond is attested by twi witnesses and one is degd. 

J. L 8 
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Bjr stat. i6 G. 8. c. 67. s. 38. deeds executed in the ‘East 
Indies, ftnd attesteil by witnesses <Aere, are ma^le evidence on 
proof of the hand-writin? of .the parties, and of the witnesles, 
and also that the witnesses are resident in the East Indies. 


anil the other beyond the reach of Ihe process of the court, proof 
of the haticl«wrltlng of the witness that is dead is sulhcient 

It appears from Wallfs v. Delancey, 7 T. R. 266 . ii. that Lord 
Kenyon thought it necessary in cases of this kind, that the hand- 
writing of the obligor should be provedt^s well as the hand-writing 
t>f the subscribing witness. But althfi^ih this point was doubtful 
formerly, it ap^iears to have been solemnly decided in the following 
case. 

Debt on bond t : there was'one witness to the bond who was 
dead, his hand-writing was proved, but not the hand-wfiting of the 
obligor. 

On Serjt. Kerby’s objecting, that hand-writing* 6^ obligor was 
not proved, Lord Loughborough directed a non-suit. 

Walkel^, Serjt. tnoVed to set aside the non suit; because signa- 
ture is not necessary, and if :||^scriblng witness had been dead, he 
need not have proved hand-writing of obligor. Cited 2, Rep. 5. 
Sulk. 462 , and Ford’s MSS. note of case before Eyiie, C. J. where 
a deed was attested by two witnesses, who were dcrud— the hand- 
writing of one of the witnesses only was proved, and not the hand- 
writing of the other witness or of the party -exeiiiting^ deed.— 
Kerby, Serjt. The obligor need not have signed, but having 
signed the bond, his hand writing ought^to have been proved ; the 
ancient reason (3 Lev. l.) for sealing is now at an end, the most sa- 
tisfactory proof is the hand-writing, instead of sealing— the wit- 
ness’s attestation is not the oidy evidence, and after his death there 
being no opportunity of cross-examining him as to 'the execution, 
best evidence is that of obligor’s hand-writing— relied on the prac- 
tice. Lord Loughborough thought the proof of obligor's hand- 
writing much the most satisfactory to court and jury. Gould, J. 
ihonght so too, and according to his memory it was the practice on 
\Vcsteni circuit. Nares, J. dillered on principle and practice of 
Oxford circuit. Heath,' J,» concurred with Nares, J. on principle 
nnd ]>rttctice-^said that it was good primd facie evidence. i.,ord 
Louglihorongb, C- J. thought, the practice ought to decide, and 
would take time to inquire of it— afterwards th^ court granted a 
new trial. N« In, conversation a few days after> Gould, J, ex- 
pre.ssed his dissatisfaction to Seijb Kerby. 

in addition to the preceding decision it may be observed, that 
Mr. *1. Buller, in Adam v» Kerr, 1 Bos. and Pul. 36 1 • held^ ,** that 
the hand-writing of the obligor need not be proved ; that ^of the 

s Aitufii T. Kerr. 1 B(hi. PhI. sftO. 

t Cough v.CvcU, G. B«'Trln, 84 G* 3. Sorjt. Hill’s MS 7S. 
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'If th&bppd'be SO years old or upwards*, it may be gttren 
in evidence without any - proof of the execution (8) ; sdine ac« 
count, however, ought to be givcnof.it, where found, &c*. 
in order to raise the presumption, .ttot it was regularly exe* 
cuted (9). But if there ije auy blemish in the bond by rasure 
or interlineation, the execution ought to be proved, attl)ough 
the bond be above 30 yeai^oid, by the subscribing witness, 
if living, and if he is o^, ^by proving his han<t-writing, in 
order to encounter the presumption arising from the ruzure, 
&c. 

The defendant, on the general issue of mn est factum r, 
may give in evidence thing which proves the deed to be 
void at the time of pleading ; as razure, interlineation, addi* 
tion to, or other alteration of the deed in a material point by 

u Bull. N. P.sSS. y PiKOt'acair, It Rep. 37 Bt S Rep. 

x Guveriior find Company of Chelsea 119. h. 

Water Cow per, 1 Esp. N. 

P. C.275. * 


subscribing witness, when proved, fif'^idence of every thibg on llie 
face of tliepiii|)er ; which imports to be sealed by tlie party, The 
same doctrine may be inferred from the cases of Cuiilitle v. Softon, 
2 East, 18.3, and Prince v. Blacklnirn, 2 Hast, 

If the subscribing witac*8s swears that lie did not set* the deed 
^‘xecuted, then the execution may tie proved by i*\idem*e nf tlie 
hand-writing of the p4rty ♦. Ttie same ryle hoUfs with respect to a 
prot^iissory note f • 

(8) This rule extends to other pajier writings, as widl as dec*(is, 
e. g, old itceipts. Fry v. Wood, M, 1 1 G. 4. B. Jl. iMSS, 

(9) It is worthy of remark, that in Rees v. Man.sidl, iJereford 

Sum. Ass. 17 ^ 3 , MSS. PeiTot, Baron, hehl, that it a o n ad 
in evidence on account of its antiquity, yet if on the oil ersi le it is 
shewn, that one of the witnesses is alive, he he piodiu c'd ; nr 
the deed must be rejected. And he said a deed haiiig produced in 
B. R. and going to be read, it appeared that Sir J. Jf i:yl! w ft 
subscribing witness; upon which the court said, tliey kiicJ lu w;;^’ 
alive, and if he did hint come to prove it, plaintiff must lie . 

It was mentioned to have been said, by Yates, ,1. on a fo »ni:r • ir-- 
cult, that, for the wike''bf practice, the witness should he Tid- 
milted to prove an old deed, even if he uUendtvl lor ih .f onj r 
but Pcjrot, B. retained his opinion, and said, that un uM i i:, 
ndmitti^ only on « presumption, that tl.e witocssc. deinl ; iaa. 
when die Ooiltrary is radde to appear, they must Ik. c«d*.d, . 

• Fitzgerald v. F-Uee, 2 Camp. N..P. C. 635. .T. 

t Bemoa V. Beau, 2 Caaip. N. Pi^C. 636. 11. Le nivuic, i. 
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the obligee, or even by a stranger without the privity of Hie 
obligee! Jn like manner the defendant^ on non est factum, 
may give in evidence coverture* or lunacy*, at the time of 
execution ; or that the .bond was giverf to a feme covert, and 
her husband disagreed to it ; Or that the bond was delivered as 
an escrow^; or that he was made to execute it when be was 
so drunk, that* be did not know what he did*. But if the 
deed is voidable only, as by reason 'of infancy or duress, in 
these, and the like pu^cs, the obligee cannot plead non est 
factum ; for it is his^'deed at the time of action brought, and 
must be avoided by special pleading ^ So if the bond is void- 
able by statute, that must be pleadpl specially. In the case 
of a joint bond, if one obligor only be sued, he must plead 
the matter in abatement* ; for he cannot take advantage of it 
in evidence on the general issue non est factum^, although it 
appear upon the declaration that there are other obligors 
nor can ho demur upon oyer\ So where the bond is exe- 
c uted by three obligors, and two only are sued**. Biit where 
it appears on the ix3Cord, the objection may be taken in arrest 
ofjudgment^ 


Accord and Satisfaction. 

It appears from some of the books', that to debt on bond 
an accord executed before the day of payment may be plead- 
ed. I am not, however, aware of any case, in which this 
point has been expressly dctci mined. If such plea can be 
pleaded, the follow in!, "rules ought to be attended to; first, 
that the thing given in satisfaction be of some value in ron- 
tcmplation of law ° ; hence, a release of an equity of redemp- 
tion is not sufficient : secondlv, if the debt arises by the per- 
formance or breach oft he condition", and not by vjitm*of the 
bond, the accord and satisfaction must be pleaded in discliaioc 
of the condition, aitd not of tlte bond ; lastly, if the debt 


z ]2Mo< 1. Hoq per Holt, C .f. Lam- 
bert » Atkins, 8 Cnmp N P. C. 
878 S. P. 

a Votes V. Bocn, Str. 1104 fier Lef, 
C.'J. m the Authoiity of Smiths 
Carr, by PrngeUy, C, B. See Fawl- 
dcr V. Silk, 3 Camp N. P. C. 196 . 
b Stoylts V. Pearson, 4 Csp. N. P. C. 

855. Ellf nlwrougli, C J. 
e Cole V. Robbins, per Holt, C. J. 
Salk. MSS, Bull. N P. 179 . Pitt ▼. 
Smith, 3 Camp. N. P. C/93. 

4 5 Rep. 119 . a. 

e Watts y. Goodman, Lord Ru^m. 
1460. * * 


f WbrlpdalP*s case, & Rep. 119, a. 

Stead V Moon, Cro .ler lOj. 
g .South V. Tanner, I aunt 854. 
h Gilbeit y. Rath, Str .soi 
i South y. Tanner, s I'auiit 254. 

GauUon v Challmerand Wilkinson, 

"1 Wins. Sannd. 8 f>i e. 11. 
k Horner ?. Moor, fi. R. M. 24 Geo. 2 . 

Cited by Aston, J 5 Bnrr^80l4. 

1 Anon. Cro. Ehz. 46. cited in €004. 

DIK- Accoid, (A. 1.) 
m Prmtun t Christmas, 2 Wilt. 86. 
tt Neale V. Sheffield, Yely 199. 
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arisen pjpon an obligation without a condition^ satisfaction 
by dcod only can be pleaded; fur the bond itself cai^not be 
dischargccl without specialty. - ^ 

Accord and payment of part l)eforc the day?, with a pro- 
mise to pay the residue at a future day, which promise the 
obligee ifccepted in full satisfaction of the debt, is not a good 
plea ; because the promise to pay is executory. 

. Although one bond^ cannot be pleaded in satisfaidion of 
another**, yet payment of a less sum b^dre the day in full 
satisfection, and acceptance thereof in ftiU satisfaction, may 
be pleaded in bar to debt on bond ; because parcel of the 
debt, Ijefore the day, i<wiy be more beneficial to the obligee 
than the whole at the day, and the value of the satisfaction 
is not material. But care must be taken in this case to plead 
tlie payment of part ,to have l)een made in full satisfactinu^\ 
for if the plea states the payment of part generally^ it will 
be bad. 

3. Duress. 

To debt on ])ond the defendant may plead, that it was ob- 
taiiieil by duress of imprisonment (10). This ))lea admits 
the (leixf, and the proof of the issue lies on the defendant. If 
t he delendaut can prove tliat he was compelled to execute the 
bond, when he was under an arrest, without legal process*, 
or by the process, or warrant of apereonnot having legal au- 
thority \ it is sufficient. Su if the arrest was by warrant from 
a justice of the peace, on a charge of felony, where there had 
not been any felony committed’*; or if the deferitiant, having 
been arrested uiKler legal process, was forced by tortious 
usage in prison *, it will be construed a duress. 

I’lie duress must be of thepemn (11) of the defendant or 

'll S. C. Cro. Jac. 254. Preston v. r Id. Rpaolvi^l. 

C'hristnias, 2 Wils.sii. s Coin. Plead. (2 W. 19 ) 

p Uaistoii V. Baxter, Cro. Eliz. 504. t Id. 

(| Cro. Eliz. 7i(i. Hob. 63,9. Cro. u Aicyn, 93. 

Car. 85. Admitted in Pinners case, x 2 Inst. 482. 

5 kep. 117. a. ^ 

(10) See the form of this plea in the Clerk’s Assistant, 77. 

(11) In I R. Abr. 687. p. 3. it is said, tliat if a person exeentes 

a deed by duress of his gows, he may avoid the deed ; and80 Ass. 
pi. 14. is cited, where a release made by an abbot, by durew, of his 
cattle, wasboldeii void. But in Sumner and Feryuian, HU. 1708. 
cited in 2 Sir. 917 . it is said to have been holden, that a bond could 
not be avoided by duress of goods. See also Bro. Abr. Diircss^ 
pLlO.S.P. - 




